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PKEFACE    TO  VOLUME  XII. 


As  the  work  of  the  Beyised  Beports  advances,  the 
number  of  contemporary  reports  grows  upon  us.  In 
volume  XIY.,  we  shall  enter  upon  the  series  of  House  of 
Lords  reports  which  continued  under  changing  names 
until  the  separate  establishments  of  ^^  authorized "  re- 
porters were  swallowed  up  by  the  Council  of  Law 
Eeporting,  with  the  exception,  for  a  time,  of  one  or  two 
recalcitrants.  This  increasing  bulk  and  complexity  of 
matter  to  be  dealt  with  makes  it  impracticable  to 
maintain  an  exact  chronological  order  in  the  reprint 
without  either  inconvenient  disparity  in  the  bulk  of  the 
volumes  or  no  less  inconvenient  breaking  up  and  par- 
celling out  of  the  original  reports.  "We  shall  endeavour 
to  make  up  our  volumes  in  such  manner  as  appears  to  us, 
on  the  whole,  most  useful  to  the  profession.  As  it  would 
be  tedious  and  useless  to  explain  in  every  case  the 
minute  reasons,  partly  literary  and  partly  mechanical, 
which  accoimt  for  the  arrangement  adopted,  the  learned 
reader  is  desired  to  accept  this  intimation  once  for  all. 
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We  are  stiU  among  the  maritime  litigation  arising  out  ^ 
of  the  Napoleonic  war.  Many  of  these  cases  are  of  little  j.^^; 
if  any  practical  utility  in  time  of  peace;  but  any  one  \r^ 
who  thinks  we  should  have  omitted  them  from  the  ^^ 
Eevised  Reports  can  bring  us  to  his  mind  only  by  con-  ^i 
vincing  us  that  an  Europeai^  war  is  no  longer  possible. 
There  is  nothing  of  which  we  would  more  gladly  be 
convinced. 

Perhaps  the  most  notable  equity  cases  in  this  volume 
are  Zeaae  v.  Croker^  p.  49,  and  Clowes  v.  Higginson^ 
p.  284.  Legge  v.  Croker  is  a  fairly  early  authority  to  show 
that  an  affirmation  founded  on  reasonable  belief  is  not 
deemed  in  equity  any  more  than  at  law  to  be  such  a 
misrepresentation  as  will  avoid  a  contract.  Observe  that 
the  point  of  the  belief  being  reasonable  is  insisted  upon. 
Clowes  V.  Higginson  is  an  important  and  instructive 
decision  on  parol  variations  of  a  written  agreement  as 
affecting  the  right  to  specific  performance.  From  what 
is  said  in  Revell  v.  Hussey^  at  p.  91,  it  seems  that  in 
1813  a  certain  air  of  novelty  still  clung  to  the  practice  of 
disposing  upon  a  motion  of  the  whole  matter  in  dispute, 
and  the  profession  did  not  yet  feel  quite  safe  in  relying 
upon  decisions  so  given. 

The  flexible  application  of  the  writ  of  habeas  corpus  is 
quaintly  illustrated  in  the  juxtaposition  of  Lord  Vane^s 
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case,  p.  317,  where  a  wife  "swore  the  peace  upon"  her 
husband,  and  the  case  of  the  Hottentot  Venus,  p.  320. 
In  our  own  days  the  Queen's  Bench  Division,  reinforced 
hy  still  higher  Courts,  has  taught  not  only  husbands  and 
showmen,  but  other  persons  of  the  most  excellent  in- 
tentions, that  its  mill  has  not  lost  the  art  of  grinding 
fimalL 

Burdett  v.  Abbot  and  Burdett  v.  Colman  (pp.  450,  478), 
are  leading  authorities  on  the  inherent  and  independent 
power  of  Parliament  to  enforce  respect  for  its  privileges. 

F.  P. 


V 


.    J  ■ 


v^ 


'     J 


r  .        / 

•    5    ■  '    V        .^ 


JUDGES 


OF  THB 

HIGH    COURT    OF    CHANCERY. 

1811—1813. 


Lord  Eldon,  1807—1827 

Sm  William  Grant,  1801—1818 


.     •    Lord  Chancellor. 

{Master  of  the 
RoUs. 


COURT    OF    KING'S    BENCH. 


LOBD  EliLENBOBOUOHy   1802 — 1818 

Sm  Nash  Grobb,  1787—1818 
Sm  SnioN  Lb  Blanc,  1799—1816 
Sm  John  Baylet,  1808—1880 
Sm  Hbnbt  Dampibb,  1818—1816 


Chief  Justice. 


)  Judges. 


COURT    OF    COMMON    PLEAS. 


Sm  James  Mansfield,  1804 — 1814 
John  Heath,*  1780—1816     . 
Sm  Alan  Ghambbb,  1800 — 1815  • 
Sm  SoTJLDEN  Lawrence,  1808 — 1812 
Sm  YiCART  GmBS,  1812—1818  . 
Sm  Robert  Dallas,  1818—1818   . 


Chief  Justice. 


^  Judges. 


•     • 


*  Befuaed  to  be  knighted. 


LIST  OF  JUDGES. 


COURT    OF    EXCHEQUER. 


Sir  Archibald  Macdonald,  1793 — 1813 
Sir  Vicary  Gibbs,  1813—1814  . 
Sir  Alexander  Thomson,  1787 — 1814 
Sir  Robert  Graham,  1800—1827 
Sir  George  Wood,  1807—1823     . 


Chief  Baront. 


\ 


h  Barons* 


Sir  Vicary  Gibbs,  1807—1812  . 
Sir  Thomas  Plumer,  1812—1813 
Sir  William  Garrow,  1813—1817    . 

Sir  Thomas  Plumer,  1807—1812 . 
Sir  Willum  Garrow,  1812—1813    . 
Sir  Robert  Dallas,  1813    . 
Sir  Samuel  Shepherd,  1813 — 1817. 


)  AttomeyB'General, 


?  Solicitors-General* 


roJ. 


>,       ' 


TABLE    OF   CASES 

BEPBIKTBD    FBOU 

1  &  2  BALL  &  BEATTY ;  19  VESEY  (to  p.  233) ;  1  VESEY 
&  BE  AMES  ;  18  &  14  EAST  (to  p.  440) ;  8  TAUNTON; 
WIGHTWICK ;  2  CAMPBELL  (from  p.  699). 


PAOB 

Adah,  Exparte,  1  Yes.  &  Beames,  493 280 

Allen  V.  Beimet,  3  Taunt  169 633 

Annen  v.  Woodman,  3  Taunt.  299 663 

Anon.  V.  Skelton,  1  Yes.  &  Beanies,  516 183,  n. 

Arcangelo  v.  Thompson,  2  Camp.  620 758 

Atkinson  v.  Atkinson,  1  Ball  &  Beatty,  238 20 

Att.  Qen.  v.  Cavendish,  Wightwick,  82 716 

V.  The  Coopers'  Coy.,  W  Yes.  187 162 

V.  Plymouth  (Mayor  of),  Wightwick,  134    .        .        .        .719 

(to  the  Prince  of  Wales)  v.  St  Aubyn,  Wightwick,  167      718,  «. 

Aubert  v.  Walsh,  3  Taunt.  277 651 


IBaucanko  v.  Lumley,  1  Yes.  &  Beames,  224 215 

Bayly  v.  Tyrrell,  2  Ball  &  Beatty,  358 99 

Bell  V.  Byrne,  13  East,  554 433 

^ol'               V.  Carstairs,  14  East,  374 d57 

Birch  V.  Stephenson,  3  Taunt.  469 Sid 

Bisooe  V.  Perkins,  1  Yes.  &  Beames,  485 279 

Blake  v.  Mamell,  2  Ball  &  Beatty,  35   .......  68 

Blyth  V.  Elmhirst,  1  Yes.  &  Beames,  1 182 

Bo^in,  Ex  parU^  13  East,  519 431 

Boyfield  v.  Porter,  13  East,  200 324 

Bradish  v.  Bradish,  2  Ball  &  Beatty,  479 109 

Bridges  V.  Berry,  3  Taunt  130 G18 

Broadhurst,  Ex  parte,  1  Yes.  &  Beames,  57  • 191 

Biyant,  J?x|7aHe,  1  Yes.  &  Beames,  211 213 

Brydges  v.  Wotton,  1  Yes.  &  Beames,  134 200 

Buchanan  v.  Buchanan,  1  Ball  &  Beatty,  203 16 

Bullock  V.  Fladgate,  1  Yes.  ft  Beames,  471 270 

Burden  v.  Burden,  1  Yes.  ft  Beames,  170 210 

Burdett  v.  Abbot,  14  East,  1,  4  Taunt  401,  6  Dow,  165        ...  450 

V.  Colman,  14  East,  163,  5  Dow,  165 478 

Butcher  v.  Butcher,  1  Yes.  ft  Beames,  79 193 

Cablen  v.  Drury,  1  Yes.  ft  Beames,  154 203 


zu 


TABLE  OP  CASES. 


[b.r. 


Gates  V.  Hardaore,  3  Taunt.  424     .       •        •        . 
Ohapmaii  v,  Cowlan,  13  East,  10        .        •        . 

V,  Paynton,  13  East,  16,  n. 

Chiohester  (Doe  d,)  v,  Oxenden,  3  Taunt.  147    . 
Ohurohward  v.  Studdy,  14  East,  249     . 
Clarges  (Doe  d.)  v,  Fonter,  13  East,  405  • 

Clarke  v.  Parker,  19  Yes.  1 

Clothier  v*  Chapman,  14  East,  331,  fi. 

Clowes  V,  Higginson,  1  Yes.  &  Beames,  524  . 

Cock  V.  Taylor,  13  East,  399,  2  Camp.  587 

Colchester  (liayor  of)  v.  Lowten,  1  Yes.  &  Beames,  220 

Cooper  V.  Barber,  3  Taunt.  99  . 

Cousins  V,  Nantes,  3  Taunt.  513    . 

Crossley  v.  Ham,  13  East,  498  .... 


DABLmOTOK,  Ex  parte,  1  Ball  &  Beatty,  240     . 
De  Manneyille  v,  Crompton,  1  Yes.  &  Beames,  354 
De  Boufigny  v.  Peale,  3  Taunt.  484  . 
De  Salis  v.  Crossan,  1  Ball  ft  Beatty,  188      . 
De  Tastet,  Ex  parte,  1  Yes.  &  Beames,  280 
Didsbury,  lessor,  Doe  v.  Thomas,  14  East,  323 
Doe  d,  Chichester  v.  Oxenden,  3  Taunt.  147     . 

d,  Clarges  v.  Forster,  13  East,  405 

,  lessee  of  Didsbury  v.  Thomas,  14  East,  323 

,  lessee  of  Bodd  v,  Aioher,  14  East,  245 

<f.  Sheppard  v,  Allen,  3  Taunt.  78 

,  lessee  of  Wall  v,  Langlands,  14  East,  370 

d.  Wha3rman  v.  Chaplin,  3  Taunt.  120 

Doncaster  (Mayor  of)  v.  Day,  3  Taunt.  262 
Drohan  v,  Drohan,  1  Ball  &  Beatty,  185  . 
Dunlop  V.  Hubbard,  19  Yes.  205  . 


Etj.abt)  v.  Lord  Llandaff,  1  Ball  &  Beatty, 
Ellis  V.  Hamlen,  3  Taunt.  52 . 
Elton  V,  Eason,  19  Yes.  73         .        .        • 
Eyre  v.  Dolphin,  2  Ball  &  Beatty,  290  . 
V.  Palsgrave,  2  Camp.  605 

Feise  v.  Aguilar,  3  Taunt.  506     • 
Filmer  v.  Delber,  3  Taunt.  486 
Flood  V.  Finlay,  2  Ball  &  Beatty,  9 
Forbes  v.  Aspinall,  13  East,  323 
Fort  V.  Lee,  3  Taunt.  381       . 
Fortescue  v.  Hennah,  19  Yes.  67 
Foy  V.  Bell,  3  Taunt.  493       ..        . 
Frazer  v.  Marsh,  13  East,  238,  2  Camp.  517 

Gaibdneb  v.  Senhouse,  3  Taunt.  10 
Qant  V.  Laurence,  Wightwick,  395   • 
Garyey  v.  Hibbert,  19  Yes.  125     . 


241 


PAOC 

678 
294 
297,  n. 
619 
513 
383 
124 
543 
284 
378 
216 
604 
696 
410 

21 
233 
687 

12 
230 
533 
619 
383 
533 
509 
597 
553 
615 
650 

10 
170 

23 
595 
142 

94 
751 

695 
688 
55 
352 
670 
137 
69  L 
336 

573 
747 
155 


291 


619 
olj 
3S] 
124 

3:s 

216 
604 
6»j 
410 

21 

GM 
12 
2:30 
o:i3 
619 
3s3 
Jo;j 

J09 

J97 

5oJ 

615 

5oO 
10 

170 


> 


VOL.  zn.]  TABLE  OF  GASES.  xiii 

PAOC 

Qibflon  V.  Clarke,  1  Yes.  ft  Beames,  500 282 


9-,             Glynv.  Baker,  13  East,  509 414 

Gooday  v.  Butdier,  1  Yes.  ft  Beames,  79 193 

Goodmaa  v.  Grierson,  2  Ball  ft  Beatty,  274 82 

Granard  (Earl  of)  v.  Dunkin,  1  Ball  ft  Beatty,  207 18 

Gullett  V.  Lopes,  13  East,  348 371 


Haddow  v.  Parry,  3  Taunt.  303 666 

Hallet  V.  Hears,  13  East,  15 296 

Hamilton  v.  Denny,  1  Ball  ft  Beatty,  199 14 

Harris  v.  Tippett,  2  Camp.  637 767 

Harrison  v.  Wright,  13  East,  343 369 

Hayton,  lessor,  Pleasant  v.  Benson,  14  East,  234          .        •        •        •  507 

Higginson  v.  Kelly,  1  Ball  ft  Beatty,  252 28 

Higinbotham  v.  Holme,  19  Yes.  88 146 

Hill  V.  Townsend,  3  Taunt.  45 595 

Hilton  V.  Fairclough,  2  Camp.  633 766 

Hodgson,  ^x  jxzree,  19  Yes.  206         .        .        .        •        .        .        .    .  171 

Hooi)er  v.  Summersett,  Wightwiok,  16 708 

Hottentot  Yenus,  The  case  of  the,  13  East,  195 320 

How  V.  Hall,  14  East,  274 515 

Humberstone  v,  Stanton,  1  Yes.  ft  Beames,  385 243 

Hurst  V.  Holding,  3  Taunt.  32 587 

Jabmait  V,  Coape,  13  East,  394,  2  Camp.  613 374 

Jordan  v.  Lewis,  14  East,  305,  n .        •       520,  n. 

Keixstt  v.  Eellett,  1  Ball  ft  Beatty,  533 54 

King  V.  Denison,  1  Yes.  &  Beames,  260 227 


Lawbsngb  v.  Hedger,  3  Taunt.  14 .  571 

Leer  v.  Cowell,  3  Taunt.  387 671 

23  V,  Gorst,  3  Taunt.  387 .671 

9o                V.  Yates,  3  Taunt.  387 671 

^-                Legatt  V.  ToUervey,  14  East,  302 518 

^                Legge  V.  Croker,  1  Ball  ft  Beatty,  506 49 

^1                 Lindo  V.  Unsworth,  2  Camp.  602 750 

Lingard  v.  Bromley,  1  Yes.  ft  Beames,  114  •••••.  195 

)o                Lynch  v.  Hamilton,  3  Taunt.  37        .        .        .        .        .        •        .    .  591 

M'Lykoh  v.  Ekins,  13  East,  515,  n. 419,  n. 

Manning  v,  Newnham,  2  Camp.  624,  n 761 

0  Marshall  v.  Poole,  13  East,  98 310 

<  Maugham  v.  Mason,  1  Yes.  ft  Beames,  410    ..•••.    251 

1  Maxwell  v.  Ashe,  2  Ball  ft  Beatty,  206,  n.,  7  Yes.  184       .        .        .     80  n. 

May  V.  Harvey,  13  East,  197 322 

Meadows  V.  Parry,  1  Yes.  ft  Beames,  124 198 

Monck  V.  Lord  Monck,  1  Ball  ft  Beatty,  298 33 

Moore  v.  M*Namara,  2  BaU  ft  Beatty,  186 73 

Moorsom  v.  Bell,  2  Camp.  616 755 


ziy  TABLE  OF  GASES.  [b.b. 

PAOK 

Moonom  v.  Graves,  2  Camp.  627 763 

Morell  V.  Dubost,  3  Taunt  235 644 

Morewood  v.  Wood,  14  East,  327,  n 537 

Morris  r.  Edgington,  3  Taunt.  24 579 

Muller  V.  Thompson,  2  Camp.  610 753 

Mullett  V.  Shedden,  13  East,  304 347 

Mulrany  v.  Dillon,  1  Ball  v.  Beatty,  409 43 

Nesbitt  v.  Trodennic'x,  1  Ball  ft  Beatty,  29 1 

Newsome  v.  Coles,  2  Camp.  617 756 

Nicholls  V.  Parker,  14  East,  331,  n 542 

Norway  v.  Bowe,  19  Yes.  144 157 

O^DoiTEL  V.  Browne,  1  Ball  &  Beatty,  262 31 

Ormond  (Lord)  v.  Anderson,  2  Ball  &  Beatty,  363 103 

Ormsby,  Be,  1  Ball  &  Beatty,  189 13 

O'Bourke  v.  FerciYal,  2  Ball  &  Beatty,  58 6a 

Outram  v.  Morewood,  14  East,  330,  n.,  5  T.  B.  123       .        •        •        .  542 

Owston  V.  Ogle,  13  East,  538 426 

Palmsb  v.  Wheeler,  2  Ball  &  Beatty,  18 60 

ParnoU  v.  Lyon,  1  Yes.  &  Beamee,  479 274 

Pasmore  v.  North,  13  East,  517 420 

Paxton  V.  Douglas,  19  Yes.  225 175 

Perrott  v.  Perrott,  14  East,  423 566 

Phillips,  ^x^r<«,  19  Yes.  118 151 

Pleasant,  lessee  of  Hayton,  v.  Benson,  14  East,  234     ....  507 

RucsBOTTOM  V.  Oosden,  1  Yes.  &  Beames,  165 207 

Bedington  v.  Bedington,  1  Ball  ft  Beatty,  131 ^ 

Beyell  v.  Hussey,  2  Ball  ft  Beatty,  280 87 

R.  V.  Doherty,  13  East,  171 315 

—  V.  Harries,  13  East,  270 33a 

—  V.  Incledon,  13  East,  164 313 

—  V,  Kent  (Lihabitants  of),  13  East,  220 330 

—  V.  Lindsey  (Lihabitants  of),  14  East,  317 529 

—  V.  London  (Bp.  of),  13  East,  419 39$ 

13  East,  420  n 399 

—  V.  Marshall,  13  East,  322 340 

—  V.  Nichols,  13  East,  412,  n 388 

—  V.  Oxford  (Lihabitants  of),  13  East,  411 380 

—  V.  Bobinson,  Wightwick,  386 730 

—  V.  Sanderson,  Wightwick,  50 713 

—  V.  Shropshire^(Lihabitants  of),  13  East,  95 307 

Bodd,  lessor,  Doe  v.  Archer,  14  East,  245 509 

Boss  V,  Laughton,  1  Yes.  ft  Beames,  349 232 

Bouth  V.  Thompson,  13  East,  274 34^ 

Saundebs  v.  Leslie,  2  Ball  ft  Beatty,  509 114 

^rage  v.  Carroll,  1  Ball  ft  Beatty,  265 32 


yoL.  xn.] 


TABLE  OP  CASES. 


XV 


Sayage  v.  Carroll,  2  Ball  &  Beatty,  444 
Scott  V.  Gillmore,  3  Taunt.  226         ... 
Seddon  v.  Senate,  13  East,  63        .        .        . 
Shepard  v.  De  Bernales,  13  East,  565 
Sheppard  (Doe  d,)  v.  Allen,  3  Taunt.  78 
Smith  V.  BusseU,  3  Taunt.  400 

V.  Spooner,  3  Taimt.  246 

Solomons  v.  The  Bank  of  England,  13  East,  135, 

Southcote  V.  Hoare,  3  Taunt.  87    • 

Stanley  v.  White,  14  East,  332  ... 

Steel  V.  Lacy,  3  Taunt.  285   . 

Stockley  v.  Stockley,  1  Yes.  &  Beames,  23 

Sto7eld  V.  Hughes,  14  East,  308    ..        . 

Stubbs  V,  Both,  2  Ball  &  Beatty,  548 

Swaine  v.  Kennerley,  1  Yes.  &  Beames,  469  . 


n. 


Thackthwaite  V,  Cock,  3  Taunt.  487 
Thompson  v.  Whitmore,  3  Taunt.  227   . 
Tomlinson,  Ex  parte,  1  Yes.  &  Beames,  57 
Trimleeton  (Loid)  v.  Hamill,  1  Ball  &  Beatty,  377 
Tulk  V.  Houlditch,  1  Yes.  &  Beames,  248 
Twogood,  ExpaHe,  19  Yes.  229     . 


ITSPABIGHA  V,  Noble,  13  East,  332 

Yake's  (Lord)  case,  13  East,  171,  n. 
Yenning  v.  Leckie,  13  East,  7    . 
Yiolett  V.  Allnutt,  3  Taunt.  419     • 


Waldbon  v.  Coombe,  3  Taunt.  162 

WaU,  lessor,  Doe  v,  Langlands,  14  East,  370    . 

Wallace  v.  Breeds,  13  East,  522    . 

Warner,  Ex  parte,  19  Yes.  202  .        •        • 

Whayman  (Doe  d.)  v.  Chaplin,  3  Taunt.  120 

White  V.  St.  Barbe,  1  Yes.  &  Beames,  399 

Wilkinson  v,  Adam,  1  Yes.  &  Beames,  422    . 

Williams  v.  Jones,  13  East,  439 

Williamson  v.  Oordon,  19  Yes.  114 

Wilson  V.  the  Boyal  Exchange  Assurance  Co.,  2  Camp 

Winch  V.  Winchester,  1  Yes.  &  Beames,  375 . 

Winslow  V.  Tighe,  2  Ball  &  Beatty,  195    . 

Wolf  V.  Summers,  2  Camp.  631     . 

Wood  V,  Bemal,  19  Yes.  220     ...        . 


623 


•    • 


108 

641 

299 

442 

597 

674 

646 

341 

600 

544 

65a 

184 
52a 
119 
269 

689 
642 
191 
38 
224 
178 

360 

317 
292 
676 

629 
553 
42$ 
169 
615 
246 
255 
401 
149 
760 
238 
75 
764 
173 


NOTE. 


The  first  and  last  pages  of  the  original  report,  according  to  the 
paging  by  which  the  original  reports  are  usually  cited,  are  noted 
at  the  head  of  each  ccLse,  and  references  to  the  same  paging  are 
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continued  in  the  margin  of  the  text. 
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NESBITT  V.   TEEDENNICK  \m. 

(1  BaU  &  Beatty,  29-48.)  ^""^'^l'  ^^' 

A  new  lease  obtained  by  a  mortgagee  of  a  leasehold  interest,  wbicb 
liad  been  xeoorered  in  ejectment  for  non-payment  of  rent,  taken  after  the     Manners, 
eacpiration  of  the  six  and  nine  months  respectively  allowed  to  the  lessee    ^^  irblakd. 
and  mortgagee  to  redeem  by  stat.  8  Geo.  1.  c.  2,  s.  4,  but  in  pursuance  of 
a  contract  entered  into,  in  the  period  between  the  six  and  nine  months,         i-      •' 
if  the  parties  interested  did  not  redeem ;  is  not  a  graft  upon  the  former 
lease,  nor  a  trust  for  the  lessee ;  the  mortgagee  not  being  in  possession, 
nor  procuring  the  lease  behind  the  back  of  the  lessee. 

The  principles  on  which  courts  of  equity  act,  in  considering  renewed 
interests  obtained  by  mortgagees,  trustees,  &c.  grafts,  are;  that  the 
advantage  was  procured  either  by  being  in  possession ;  or  when  out  of 
it,  by  a  contrivance  to  oust  the  lessee  of  the  benefit  of  renewaL 

Henby  Nbsbitt  (the  plaintifiTs  father)  being  possessed  of  the 
lands  of  Booskey,  which  he  held  under  a  lease  from  Gifford 
Nesbitt  (the  immediate  tenant  to  see  of  Elphin)  with  a  toties 
qiioties  clause  of  renewal;  on  his  marriage  in  1758,  charged 
those  and  other  lands,  with  a  jointure  for  his  wife,  and  in  1786 
granted  them  in  mortgage  to  Sir  William  Newcomen ;  in  1787 
he  executed  a  further  mortgage  of  them,  to  George  Nesbitt  (one 
of  the  defendants,)  and  in  1789  died,  having  bequeathed  those 
lands  to  his  younger  children  (the  plaintiffs).  The  interest  of 
the  lessor  became  vested  in  C.  Downing  (a  defendant)  who,  in 
Michaelmas  Term,  1792,  brought  an  ejectment  for  the  non-pay- 
ment of  a  large  arrear  of  rent,  then  due,  with  which  the  plaintiffs 
and  the  mortgagees  were  duly  served ;  and  on  the  8rd  of  Decern- 
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NiEBBiTT     ber  he  itrae  pat  into  possession  under  a  vrit  of  habere  issued  on 

Tbbdek.     th6  judgment  in  ejectment,  and  the  plaintiffs  and  the  mortgagees 

^^^^*       afterwards  suffered  the  time  given  by  the  statute  to  expire, 

without  redeeming. 
l^^l  It  appeared  that  the  plaintiffs  for  a  year  and  a  half  after  the 

ejectment  was  brought,  advertised  those  lands  for  sale,  but  with- 
out effect ;  and  in  July,  1794,  a  treaty  for  purchase  commenced 
between  them  and  6.  Nesbitt,  on  behalf  of  his  son-in-law 
Tredennick  (a  defendant),  but  from  the  high  price  demanded,  the 
large  arrear  of  rent  and  jointure  then  due,  and  the  sum  secured  by 
the  first  mortgage  not  being  satisfied,  the  treaty  broke  off ;  and 
on  the  5th  of  the  same  month,  6.  Nesbitt  wrote  to  the  attorney  of 
the  plaintiffs,  expressing  regret  at  the  treaty  being  ended,  and 
stating,  if  it  were  not  settled,  he  would  make  the  best  bargain  he 
could  with  Downing :  and  it  appeared,  that  he  gave  the  plaintiffs 
notice,  he  would  not  redeem,  and  by  his  answer  expressly  denied 
the  charge  of  having  amused  the  plaintiffs,  with  hopes  of  hiB 
redeeming.  It  further  appeared,  that  on  the  19th  of  August, 
1794,  after  the  treaty  had  broken  off,  G.  Nesbitt  wrote  to  Down- 
ing, offering  to  pay  "  every  thing  then  due  for  rent,  fines,  and 
costs,  on  the  terms  of  his  getting  a  lease  at  the  same  rent,  and 
with  the  same  covenants,  as  the  plaintiffs  held  under,  after  the 
8rd  of  September  then  next,"  (the  day  on  which  the  mortgagees 
right  to  redeem  the  lands  evicted,  would  expire)  and  stating,  that 
if  any  other  of  the  parties  interested  should  make  a  lodgment  on 
or  before  that  day,  the  agreement  should  be  void.  Downing  on 
[  *si  ]  the  21st  of  the  same  month,  assented  *to  the  proposal,  on  being 
indemnified  against  any  claim  of  the  plaintiffs,  that  might  arise 
from  making  such  a  lease;  this  was  acceded  to,  and  a  bond 
to  that  effect  was  executed ;  Downing  also  in  the  letter  stated 
that  6.  Nesbitt  ought  to  apprize  the  plaintiffs  of  their  danger. 
On  the  15th  of  September,  1794,  Downing  in  consideration  of 
2,8772.  128.  4d,  the  amount  of  the  rent,  renewal  fines,  and  costs, 
then  due,  granted  a  lease  of  those  lands  for  the  same  term,  at 
the  same  rent,  and  under  the  same  covenants  as  contained  in  the 
original  lease,  to  G.  Nesbitt,  who  afterwards  assigned  to  Treden- 
nick for  6,770Z.  17«.  8d.  who,  it  appeared,  had  considerably 
improved  the  lands. 
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The  bill  prayed  that  the  lease  granted  by  Downing  to  G-.     Nksbitt 
Nesbltt,  might  be  deemed  a  graft  on  the  original  lease,  and     tbedek. 
declared  to  be  taken  in  trust  for  the  plaintiffs ;  and  that  they       ^^^^• 
might  stand  in  the  place  of  6.  Nesbitt,  on  paying  all  rent, 
renewal  fines,  and  costs  due ;  and  for  an  account  of  the  rents 
and  profits. 

The   Attorney-General^   Serjeant   BoK,  Mr.  Kinvan,  Mr. 
George  Moore,  Sen.  and  Mr.  Meredyth,  for  the  plaintiffs  : 

If  a  mortgagee  redeems  within  the  nine  months,  but  after  the 
expiration  of  the  six  months,  he  does  it  for  the  benefit  of  the 
lessee,  and  the  lease  is  thereby  again  revived ;  then  shall  the 
mortgagee  by  a  trick,  by  entering  into  an  agreement  for  *a  [  *3^  J 
lease  during  the  period  for  redemption,  but  not  to  be  executed 
till  after  it,  oust  the  lessee  of  that  right,  to  which  he  is  entitled 
under  the  provisions  of  the  statutes  of  ejectment  for  non-payment 
of  rent.  *  *  Suppose  the  statutes  out  of  the  case,  and  that  :•  [  34  ] 
the  landlord  had  proceeded  at  common  law  by  demand,  and  re- 
entry, that  the  mortgagee  had  come  in,  and  redeemed,  and  that 
the  landlord  had  waived  the  forfeiture  ;  would  not  this  make  a 
trust  for  the  lessee  ?  The  object  of  the  statutes  was  only  to  sub- 
stitute the  summons  in  ejectment,  for  the  re-entry  at  common 
law ;  they  all  recite  the  mischief  to  be  remedied ;  namely,  the 
inconveniences  lessors  are  liable  to,  in  the  recovery  of  their 
rents ;  and  then  suppose  the  mortgagee  gets  into  possession,  can 
the  landlord  file  a  bill  to  redeem  the  mortgage  2    *    *    * 


Mr.  Plunkety  Mr.  Burston,    Mr.  R.  Johnston,   and   Mr. 
Crofton,  for  the  defendants  : 

By  the  operation  of  the  statutes,  the  interest  of  the  tenant 

after  the  expiration  of  the  six  months  allowed  him  to  redeem,  is 

transferred  to  the  lessor.    *    *    There  being  no  redemption, 

prior  to  the  8rd  September,  both  the  lease  and  the  mortgage  were 

destroyed  by  the  Act  of  Parliament,  and  the  landlord  was  in 

actual  possession ;  then  how  is  a  new  lease  to  be  grafted  upon  a 

non-entity  ?    Independent  of  the  construction  of  those  statutes, 

this  is  a  case  in  which  no  relief  should  be  granted,  as  it  is 

admitted  to  be  perfectly  free  from  fraud. 

B  2 
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[46] 


[M7] 


Thb  Lobd  Chancbllob: 

I  have  formed  a  strong  opinion  on  this  case,  that  the  plaintiffs 
are  not  entitled  to  relief.  Ist,  considering  it  as  a  question  of 
fraud :  and  2ndly,  whether  the  defendant  can,  according  to  the 
principles  laid  down  in  the  cases  referred  to,  be  deemed  a 
trustee  ? 

[After  stating  the  facts  and  observing  that  the  mortgagee's  con- 
duct was  perfectlyfair  and  open,  his  Lordship  continued  as  follows :] 

The  Rum  ford  Market  case,t  is  not  in  point ;  there  a  lease  of 
the  profits  of  a  market  was  devised  to  a  trustee  for  the  benefit  of 
an  infant,  a  renewal  was  refused  to  the  infant,  but  granted  to  the 
trustee,  and  which  was  decreed  a  trust,  for  the  infant ;  there  the 
trustee,  who  on  an  application  for  a  renewal  to  the  infant  being 
refused,  surrenders  the  remainder  of  the  then  subsisting  term 
belonging  to  the  infant,  and  takes  a  new  lease  to  himself,  which 
was  a  gross  fraud ;  but  that  is  not  this  case.  The  principle  to 
be  extracted  from  all  the  authorities  amounts  to  this;  that 
whenever  a  mortgagee,  executor,  trustee,  or  tenant  for  life,  gets 
an  advantage,  by  either  being  in  possession,  or  behind  the  back 
of  the  party  mortgagor,  cestui  que  trust  or  remainderman,  *he 
shall  not  retain  the  same  for  his  own  benefit,  but  hold  it  in 
trust ;  the  new  lease  in  any  of  those  cases  will  be  considered  as  a 
graft  upon  the  old  one.  Here  there  is  full  notice  given  by  the 
mortgagee  that  he  will  not  redeem,  and  he  gives  his  reasons  for 
it ;  he  does  not  go  behind  the  back  of  the  mortgagor,  nor  is  he 
in  possession,  nor  does  he  use  any  means  of  getting  to  himself 
an  advantage,  which  belongs  to  another ;  and  he  cannot,  as  I 
apprehend,  be  brought  within  the  principles  of  those  cases,  by 
which  in  taking  a  new  lease,  he  becomes  clothed  with  a  trust. 

In  all  the  cases  upon  this  subject,  either  the  party,  by  being 
in  possession  obtained  the  renewal ;  or  it  was  done  behind  the 
back,  or  by  some  contrivance  in  fraud  of  those  who  were  inter- 
ested in  the  old  lease ;  and  there  was  either  a  remnant  of  the 
old  lease,  or  a  tenant-right  of  renewal  on  which  the  new  lease 
could  be  engrafted :  here  no  part  of  Nesbitt's  conduct  shews  a 
contrivance,  nor  was  he  in  possession:    all  that  Nesbitt  or 

t  SeL  Cas.  in  Ch.  61. 
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Tredennick  treated  for,  was  a  new  lease,  giving  however  full     Nxsbitt 
opportonity  to  the  plaintiffs,  to  dispose  of  their  interests  or  to     tbedek- 
renew  if  they  were  enabled  so  to  do.    It  was  urged  by  Mr.       ^'^^• 
Attorney-General  that  a  court  of  equity  will  relieve  against  penal- 
ties and  forfeitures  to  secure  the  rent;  but  those  are  cases  of 
contract  between  the  lessors  and  lessees,  and  introduced  by  the 
acts  of  the  parties  ^themselves  to  secure  the  rent ;  not  where  a       [  *^d  ] 
forfeiture  arises  under  the  provisions  of  an  Act  of  Parliament,  t 
and  where  the  lessee  has  so  totally  forfeited  his  interest  as  not  to 
be  relievable  either  in  law  or  equity ;  but  I  have  no  occasion  to 
touch  upon  the  Act  of  Parliament.    *    *    * 

Bill  dismissed  ivithout  costs. 


KEDINGTON  v.   REDINGTON.  1809. 

(1  BaU  &  Beatty,  131—144.)  Marchn,  14. 

Where  a  term  for  years  was,  by  settlement,  yested  in  trustees  to  raise     Maxnebs, 
by  sale  or  mortgage  money,  to  discharge  the  debts  of  the  tenant  for  life,         M^' 
who  soon  after  with  his  own  money,  pays  the  debts  without  taking 
assignments  of  the  securities:  a  mortgage  of  the  term  by  the  trustees        [  ^^M 
seyeral  years  after,  by  direction  of  the  tenant  for  life,  was  held  a  due 
execution  of  the  trust. 

A  tenant  for  life  lias,  during  his  whole  life,  a  right  to  call  for  an 
execution  of  such  a  trust,  and  to  stand  in  the  place  of  creditors. 

After  an  express  declaration  of  the  tenant  for  life  to  charge,  it  cannot, 
from  the  debts  being  paid  by  him,  from  no  assignment  of  the  securities 
being  taken,  or  from  length  of  time,  be  presumed,  he  intended  to 
exonerate  the  estate. 

Thomas  Bedinoton  the  elder  having  three  sons,  Nicholas, 
Michael  (the  father  of  the  plaintiff),  and  Thomas  the  defendant, 
had  previous  to  the  year  1753,  advanced  to  Nicholas,  different 
sums  of  money,  which  were  applied  in  the  purchase  of  several 
estates.  On  the  9th  of  October,  1758,  a  settlement  was  executed 
on  the  marriage  of  Nicholas  with  Miss  Hamilton,  to  which 
Nicholas,  Thomas  his  father,  Robert  Hamilton  the  father  of  his 
intended  wife,  and  trustees  were  the  parties ;  the  deed  recited 
that  Nicholas  was  seized  of  those  lands  in  fee,  and  that  in  con- 
sideration of  the  intended  marriage,  1,2002.,  the  marriage  por- 
tion,  and  of  600!.,  paid  by  Thomas  the  father  of  Nicholas,  he 

t  See  PtMhy  v.  DvJu  of  Somernt,  1  Stra.  447. 


6  1809.    Ib.  CH.    1  BALL  Sc  BEATTY,  181—133.       [b.b. 

Reoikgtok  conveyed  the  lands  to  traetees,  to  the  use  of  himself  for  life ; 

Redington.  remainder  to  the  trustees  to  preserve  contingent  remainders, 
remainder  to  the  trustees  for  the  term  of  200  years,  and  from 
the  expiration  of  the  term,  to  the  use  of  the  first  and  other  sons 
[  •132 1  of  that^  or  of  any  other  marriage  of  Nicholas  *in  tail,  remainder 
to  Michael  (plaintiffs  father,)  in  strict  settlement,  remainder  to 
Thomas  (the  defendant)  in  strict  settlement,  remainder  over. 
The  trusts  of  the  term  were  declared  to  be :  '*  That  the  trustees 
shall  by  and  out  of  the  rents,  issues,  and  profits  of  the  said 
lands,  and  premises,  or  by  a  mortgage  or  sale  of  a  competent 
part  of  said  lands,  comprized  in  the  said  term  of  200  years,  levy 
and  raise  the  sum  of  7,0002.,  to  discharge  and  pay  several  debts, 
which  the  said  Nicholas  Bedington  contracted  and  still  owes,  to 
the  amount  of  said  sum : "  and  also  to  raise  2,000Z.,  for  the 
younger  children  of  that  marriage.  And  it  was  declared  to  be 
the  true  intent  and  meaning  of  all  said  parties,  "  That  when  and 
so  soon  as  the  several  trusts,  intents,  and  purposes,  for  which 
said  term  of  200  years  was  created,  shall  be  fully  satisfied,  by 
any  of  the  ways  and  means  aforesaid,  or  by  any  other  ways  or 
means  whatever,"  the  term  was  to  cease  and  merge  in  the 
inheritance :  no  schedule  of  debts  was  annexed  to  this  deed.  It 
was  admitted  the  value  of  the  lands  comprized  in  the  settlement 
in  the  year  1753,  was  8,6002.  The  marriage  took  effect ;  and 
Nicholas  continued  in  possession  of  the  lands  till  his  death. 

In  1769  Mary  his  wife  died  without  issue ;  and  it  appeared, 
that  about  this  period  Nicholas  had  paid  off  all  his  debts,  but 
had  not  taken  an  assignment  of  any  of  the  securities  from  the 
[  *133  ]  creditors,  *nor  had  he  kept  any  account  of  them.  In  1771, 
Nicholas  married  again  but  had  no  issue.  In  1763  Michael  the 
father  of  the  plaintiff  married,  and  soon  after  died,  leaving  the 
plaintiff  his  eldest  son  and  heir-at-law,  who  in  1788  attained  the 
age  of  21.  On  the  27th  of  June,  1789,  the  trustees  in  the  settle- 
ment of  1753,  at  the  nomination  of  Nicholas  and  in  consideration 
of  the  debts  of  Nicholas  to  the  amount  of  7,000Z.,  being  paid  ofc 
and  discharged  by  him  with  his  own  money,  conveyed  the  lands 
in  mortgage  to  his  brother  Thomas  the  defendant,  in  order  the 
better  to  enable  him  to  provide  for  his  children.  Thomas  on  the 
marriage  of  his  daughter  with  Daly,  the  other  defendant,  by 
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deed  of  24th  December,  1791,  assigned  the  mortgage  to  Daly,  as 
part  of  the  portion  of  his  daughter. 

On  27th  Jane,  1806,  Nicholas  died  T?ithout  issue,  leaving  a 
very  large  personal  fortune.  The  plaintiff  is  his  heir-at-law,  and 
under  the  limitations  in  the  settlement,  entered  into  possession 
of  the  settled  estates,  and  in  a  short  time  after  filed  the  present 
bill  against  Thomas  his  uncle,  and  Daly,  to  set  aside  the  mort- 
gage and  assignment ;  insisting  that  Nicholas  having  died 
without  issue  by  the  first  marriage,  and  the  debts  stated  in  the 
settlement  to  be  due,  having  been  paid  off,  many  years  ago  by 
Nicholas,  the  trusts  for  which  the  term  was  created  had  ceased. 

Daly  filed  a  cross  bill  to  foreclose  the  mortgage;  and  the 
plaintiff  in  his  answer  admits  that  Nicholas  *soon  after  his  first 
marriage,  paid  off  the  debts,  with  his  own  money,  or  with  money, 
previously  given  by  his  (Nicholas's)  father,  or  out  of  the  rents 
and  profits.  Defendant  Thomas,  by  his  answer,  rehed  on  the 
mortgage  being  a  due  execution  of  the  trusts  of  the  settlement : 
and  the  other  defendant  Daly  relied  on  being  a  purchaser  for 
valuable  consideration,  without  notice  of  plaintiff's  claims. 

Serjeant  BaU,  Mr.  Fitzgerald,  Mr.  Burstorty  and  Mr.  Lefroy, 
for  the  plaintiff,  [cited  Jmes  v.  Morgan,  \  Shrewsbury  v. 
Shrewsbury.  I 

The  Attorney-General,  Mr.  Plunket,  and  Mr.  Radcliff,  for 
the  defendants  Bedington  and  Daly.] 

The  Lord  Ghancellob: 

The  bill  in  this  case  has  been  filed  by  the  plaintiff  Thomas 
Redington,  praying  amongst  other  things,  that  a  mortgage 
affecting  his  estate,  and  made  by  the  trustees,  in  a  settlement 
executed  on  the  marriage  of  the  late  Nicholas  Bedington,  his 
uncle,  might  be  set  aside  as  void.  The  mortgage  was  made  at 
the  nomination  of  Nicholas,  to  his  brother  the  defendant 
Thomas,  and  by  him  assigned  to  the  other  defendant  Daly. 

It  is  contended  that  if  it  should  appear,  that  the  debts  of 
Nicholas  were  paid  by  him,  out  of  his  own  money,  he  had  then 

t  1  Br.  C.  C.  206.  J  2  E.  E.  101  (1  Ves.  J.  227). 


Rkdikgton 
Rbdinotok. 


[  •isi  ] 


MareK  \i. 
[140] 
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Bedikgton  no  right  to  call  for  an  execution  of  the  trust ;  as  the  money  must 
Redis^gton  ^  considered  to  have  been  advanced  in  exoneration  of  the 
estate.  To  this  it  has  been  very  properly  answered,  that  as 
tenant  for  life,  he  had,  during  his  whole  life,  a  right  to  call  on 
the  trustees  for  an  execution  of  the  trust,  and  to  stand  in  the 
place  of  the  creditors.  Then  it  is  said,  that  this  is  not  the 
[  •i^i  ]  common  *ca8e  of  a  tenant  for  life  paying  off  incumbrances 
affecting  the  estate:  I  cannot  see  any  substantial  distinction, 
and  I  conceive  it  to  be  incumbent  on  the  plaintiff,  to  shew,  that 
it  was  the  intention  of  Nicholas  Bedington  to  exonerate  the 
estate  from  the  debts. 

It  is  material  to  consider  the  facts  of  this  case.  By  the 
settlement  of  1753,  Nicholas  is  declared  to  be  the  owner  of  the 
estate;  and  he  covenants  it  shall  be  limited  in  a  particular 
manner,  provided  the  debts  he  then  owed,  which  are  stated  to 
amount  to  £7,000,  be  discharged  out  of  the  rents  and  profits,  or 
by  sale  or  mortgage  of  this  estate ;  and  for  that  purpose  a  trust 
term  is  created,  after  the  estate  limited  to  him  for  life,  which  is 
to  revert  to  the  inheritance,  when  the  debts  are  discharged :  it  is 
only  on  those  terms,  that  Nicholas  agreed  to  make  this  property 
the  subject  of  settlement,  and  it  is  the  same,  as  if  he  took  the 
estate  subject  to  this  charge,  or  to  a  charge  for  younger 
children ;  and  if  a  tenant  for  life  in  such  a  situation  pays  off  the 
charge,  it  is  never  presumed  he  meant  by  it  to  discharge  the 
estate. 

But  it  is  then  contended,  that  as  Nicholas  did  not  take  an 
assignment  of  any  of  the  debts,  or  call  on  the  trustees  for  an 
execution  of  the  trust  till  1789,  though  all  his  debts  were 
satisfied,  many  years  before;  that  it  must  be  presumed, 
particularly  from  the  length  of  time  which  has  elapsed,  that  he 
[  ♦H2  ]  (Nicholas)  meant  *to  exonerate  the  estate  from  the  charge.  It 
is  not  necessary  for  a  tenant  for  life,  in  order  to  keep  alive  a 
charge  against  the  estate,  to  take  any  assignment  from  the 
creditors  :  for  as  Lord  Thublow  observes,  t  from  the  scantiness 
of  his  estate,  it  is  not  to  be  presumed  primd  facie,  that  he 
intended  to  discharge  it ;  and  I  think,  where  it  appears  by  the 
act  of  Nicholas,  that  he  did  intend  to  make  the  estate  bear  this 

t  2  B.  B.  105  (1  Yes.  J.  234). 
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charge,  no  length  of  time  can  avsul  against  his  express  declara-  BsoiKaTos 
tion;  and  the  court,  after  that,  is  precluded  from  saying  the  bbdinotox. 
intention  was  to  exonerate.  In  the  mortgage  it  is  stated,  that 
Nicholas  had  paid  off  all  the  debts.  I  admit  that  although  the 
presumption  is,  that  a  tenant  for  life,  by  paying  off  an 
incumbrance  upon  the  estate,  did  not  mean  thereby  to  exonerate 
the  estate;  yet  that  that  presumption  may  be  rebutted  and 
disproved ;  but  there  is  no  act  of  that  description  in  evidence  in 
this  cause.  I  must  here  observe  as  to  the  cases  of  Morgan  v. 
Jones y\  and  Shrewsbury  v.  Shrewsbury, I  which  have  been  referred 
to,  that  they  were  argued  at  the  bar,  and  considered  by  Lord 
Thurlow,  on  the  presumed  intention  of  the  tenant  for  life,  as  the 
case  stood  at  the  time  of  his  death  :  that  is  the  period,  at  which 
the  conclusion  upon  the  facts  must  be  drawn ;  they  therefore 
cannot  apply  to  this  case,  when  the  tenant  for  life  has  by  an  act 
during  his  life,  unequivocally  demonstrated  his  intention. 

It  is  then  objected,  that  Nicholas  did  not  call  on  the  trustees  [  H3  ] 
to  raise  the  money  immediately,  when  the  debts  were  paid  off ; 
that  is  very  true,  but  he  does  so  afterwards :  and  I  apprehend  he 
had  the  period  of  his  whole  life  to  do  it ;  otherwise  what  is  the 
limit,  or  the  period  that  is  to  bar  him  ?  But  supposing  that  at 
one  period  of  his  life,  looking  to  his  family  enjoying  the  estate 
after  him,  his  intention  might  have  been  to  exonerate  it,  when 
he  was  in  expectation  of  having  issue ;  does  it  follow  he  must 
have  had  the  same  disposition  towards  his  collateral  relations  ? 
Having  a  family  in  expectation,  he  might  for  their  benefit  have 
formed  the  resolution  of  not  incumbering  the  estate,  but  he  was 
not  bound  to  that  intention ;  and  afterwards  finding  the  event  he 
expected  not  likely  to  happen,  he  had  a  right  to  change  his 
mind,  and  call  for  an  execution  of  the  trust.  Although  the  case 
of  Amesbury  v.  Browne^  has  been  ingeniously  put,  and  much 
relied  on,  it  only  amounts  to  this;  that  though  a  tenant  in  tail  is 
not  obliged  to  keep  down  the  interest  on  a  charge  affecting  the 
estate,  yet  if  he  do  so,  his  personal  representative  will  not  be 
allowed  it  against  the  estate  ;  which  does  not  apply  to  this  case. 

Considering  then  that  if  Nicholas  paid  off  the  debts,  he  had  a 

t  1  Br.  Ch.  Ca.  206.  §  1  Ves.  Son.  477. 

t  2  R.  B.  101  (1  Ves.  J.  227). 
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BsDiNaToiT  right  to  make  the  estate  accountable  for  the  amount ;  it  remains 

Redington.  to  be  considered  *how  those  debts  have  been  paid  by  him ;  for 

[  *144  ]      thai  they  have  been  paid  by  him  is  admitted.    If  the  father  had 

advanced  the, money,  I  do  not  think  that  Nicholas  would  be 

entitled  to  stand  in  his  place  to  charge  the  estate ;  for  the  father 

was  a  contracting  party  in  the  settlement,  and  advanced  5002., 

looking  to  a  provision  for  his  other  sons ;  any  payment  made  by 

him,  or  by  money  advanced  by  him  in  discharge  of  the  debts, 

must  therefore  be  considered  as  made  by  him  in  ease  of  the 

estate,  for  the  benefit  of  his  other  children,  whom  I  consider  as 

purchasers  under  the  deed  of  settlement;  but  if  Nicholas  satisfied 

those  debts  out  of  the  rents  and  profits  of  the  estate,  he  did  it 

out  of  his  own  money ;  and  he  has  expressly  declared  (which  I 

think  was  competent  for  him  to  do,)  that  he  did  not  intend  to 

exonerate  the  estate,  or  to  benefit  those  in  remainder. 

I  shall,  if  the  plaintiff  requires,  refer  it  to  the   Master  to 

enquire,  whether  any  part  of  the  7,0002.  was  paid  by  Thomas 

the  father,  or  by  any  money  advanced  by  him  to  Nicholas,  for 

that  purpose ;  otherwise  the  bill  must  be  dismissed,  but  without 

costs. 

The  reference  was  declined  by  the  plaintiff. 


1809.  DROHAN  V.  DEOHAN. 

^^^  (1  Ball  &  Beatty,  185—187.) 

MAiTifERS,  Lease  by  an  administrator,  to  a  party  haying  notice,  that  a  sale  was 

L.C.  required  by  the  persons  beneficially  interested,  set  aside. 

OF  Ibeland. 

[  185  ]  The  defendant  in  this  case,  Mrs.  Drohan,  the  widow  and 

administratrix  of  David  Drohan,  who  died  intestate  in  December, 

1805,  had,  on  the  25th  of  March,  1806,  executed  a  lease  to  the 
defendant  Kirwan,  of  a  farm  held  by  the  intestate,  under  a  lease 
for  a  term  of  years  then  unexpired ;  and  which  lease  was  proved 
to  have  been  made  at  an  under-value.     On  the  23rd  of  January, 

1806,  antecedent  to  the  execution  of  that  lease,  an  article  had 
been  entered  into,  between  the  widow,  and  the  children  of  the 
intestate  by  a  former  wife,  by  which  they  agreed  to  divide  this 
farm,  and  the  other  personal  property  of  the  intestate,  according 
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td  the  Statate  of  Distribntions.    The  widow  'afterwards,  not      dsohak 
being  disposed  to  abide  by  this  arrangement,  as  administratrix     dbohait. 
possessed  herself  of  all  the  personal  property,  and  in  that      [  •i86  ] 
capacity,  executed  the  lease  to  the  defendant  Eirwan ;  who  had 
express  notice  of  the  agreement  between  the  widow  and  children; 
and  that  she  was  by  them,  called  on  to  sell  the  intestate's  interest 
in  the  farm. 

On  the  7th  of  May  following,  the  bill  in  this  case  was  filed  by 
the  plaintiffs,  the  children  and  next  of  kin  of  David  Drohan ;  to 
set  aside  this  lease  to  Eirwan,  and  for  an  account  of  the  assets, 
and  how  disposed  of. 

Mr,  Plunket,  and  Mr.  Driscol,  for  the  plaintiffs,  contended 
that  an  administratrix  could  not  lease,  not  being  a  due  adminis- 
tration of  the  assets  ;  that  the  defendant  knew  of  the  agreement, 
had  full  notice  of  the  lessor's  title,  and  yet  took  a  lease  at  an 
under- value,  and  therefore  under  such  circumstances  it  cannot 
be  supported, 

Mr.  Lloydy  and  Mr.  Richards,  for  the  defendants  insisted, 
that  as  some  of  the  children,  parties  to  the  agreement,  were 
minors ;  it  was  therefore  not  binding ;  and  was  a  nullity.  Then 
putting  it  out  of  the  case ;  what  is  there  to  prevent  the  adminis- 
tratrix from  making  a  lease?  She  is  clothed  with  the  legal 
title,  and  no  case  has  been  cited,  which  establishes  the  principle, 
that  an  administratrix  cannot  make  a  lease. 

Thb  Lord  Chancellor  :  [  187  ] 

Upon  the  opening  of  this  case  I  thought  the  question  to  be 
decided,  would  have  been,  whether  a  lease  by  an  administratrix 
could  be  considered  a  due  administration  of  the  assets;  the  lessee 
not  having  notice  of  the  objection  made  to  it,  by  those 
beneficially  interested  ?  But  in  this  case  the  defendant  Eirwan 
had  express  notice  that  a  sale  was  called  for.  I  will  not  say, 
that  a  lease  made  by  cui  administrator,  at  full  value,  and  without 
such  notice,  could  not  stand  ;  but  I  am  of  opinion,  that  even  if 
it  were  at  the  full  value,  the  lease  being  taken  by  a  person 
having  notice,  that  a  sale  was  called  for,  could  not  be  sustained. 
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Dbohan 

V. 

Dbohan. 


This  lease  therefore,  to  Eirwan,  must  be  set  aside ;  and  the 
intestate's  interest  sold.  I  have  no  doubt,  but  that  a  personal 
representative  is  bound  to  sell,  if  called  upon  by  the  next  of  kin 
so  to  do.  t 

The  lease  was  set  aside,  and  the  accounts  sought  by 
the  bill  were  directed. 


1800. 
Jv7ie  28. 


Maknebs, 
L.C. 

OF   [BELAKU. 

[188] 


DE  SALI8  V.   CROSSAN. 

(1  BaU  &  Beatty,  188.) 

To  obtain  an  injunction  against  a  tenant,  to  stay  waste  in  cutting 
turf,  the  affidavit  must  state  that  the  turf  was  cut  for  the  purposes  of 
sale,  the  tenant  being  entitled  to  fire-bote. 

Ms,  Staples  moved  for  an  injunction,  to  stay  waste.  The 
defendant  was  a  tenant  upon  the  estate  of  the  plaintiff;  the 
waste  complained  of  was  cutting  a  great  quantity  of  turf;  but  the 
affidavit  did  not  state,  that  it  had  been  cut  for  the  purposes  of 
sale.    *    *    * 


The  Lord  Chancellor  : 

The  tenant  being  originally  entitled  to  turf  as  fire-bote,  I  do 
not  conceive  this  affidavit  to  be  sufficient,  even  to  warrant  a 
conditional  order.  There  is  a  material  difference  between  this 
case,  and  that  of  opening  a  new  shaft  for  coal  upon  another 
person's  land;  as  in  Mitchell  v. Dors;  I  that  is  waste,  this  is  not. 

The  motion  was  refused. 


t  See  M^Leod  t.  Drummond,  11 
B.  B.  41  (17  Ves.  152).  Where  aU 
the  oases  of  executors  dealing  with 
the  assets  of  the  testator  are  fully 


considered  and  observed   upon    by 
Lord  Eldon. 

X  See   Crock/ard  y.  Alexander,  lO 
B.  B.  44  (15  Yes.  138). 
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In  thb  Mattee  op  ORMSBT,  a  Minor.  jI'^^^ 

(1  BaU  &  Beatty,  189— 190.)  ' 

A  reoeiyer  is  not  entitled  to  any  compensation  for  his  trouble  in  ^  q     ' 

attending  a  surrey  of  the  minor's  estate ;  there  being  no  order  for  his   of  Ireland. 
attendance.  f  189  1 

Settled  rule,  that  in  all  matters  of  trust,  or  in  the  nature  of  trust,  a 
trostee  is  not  allowed  any  compensation  for  his  trouble  in  the  business 
entrusted  to  him. 

On  behalf  of  the  receiver  in  this  matter,  an  application  was 
made  by  Mr.  B.  Johnston,  that  he  might  be  allowed  the  sum  of 
thirty  guineas  exclusive  of  his  fees,  to  compensate  him  for  his 
trouble  in  attending  a  survey,  that  had  been  made  of  the  minor's 
estate :  stating  by  his  petition,  that  the  value  of  the  estate  had 
been  by  his  exertions  and  attendance,  considerably  increased; 
that  the  expenses  of  the  survey  had  been  paid  out  of  the  estate ; 
but  that  the  Master  had  refused  to  allow  this  charge. 

The  Lord  Ghangellob  : 

This  has  been  entirely  a  voluntary  act,  there  was  no  order  for 
the  receiver,  to  attend  on  the  survey;  he  did  not  pay  the 
expenses  attending  it,  they  were  paid  out  of  the  minor's  estate ; 
and  I  do  not  see,  how  I  can  allow  him  any  thing  for  his 
extraordinary  trouble.  It  is  a  rule  in  equity,  that  in  all  mattets 
of  trust,  or  in  the  nature  of  a  trust,  the  trustee  is  not  entitled  to 
remuneration  *for  any  extraordinary  trouble  he  may  have  had  [  ""iso  ] 
in  the  business  so  entrusted  to  him ;  when  any  extraordinary 
expense  is  incurred,  the  estate  must  defray  it. 

The  motion  was  refused. 


14  1809.    Ib.  CH.    1  BALL  &  BEATTT.  199—201.       [b.b. 


1809-  HAMILTON  v.  DENNT.f 

July  6. 
-JL  (1  BaU  ft  Beatt7,  199*203.) 

^^LC^^'  A  fine  paid  for  the  renewal  of  a  lease  by  one  of  two  tenants,  jointly 

OF  Ireland.  Holding  see  lands,  a  lien  on  the  other  moiety,  though  under  settlement. 

[  199  ]  ii^  1799|  the  Bishop  of  Glogher  executed  a  lease  to  the  plaintiff 

Hamilton  and  Anthony  Denny,  of  part  of  the  see  lands  for  a 
term  of  twenty-one  years  at  a  rent  of  702.  per  annum.  It 
["^ioo]  recited  *a  former  lease  from  the  then  Bishop  of  Glogher  to 
Anthony  Godfrey;  and  that  same  had  become  vested  in  the 
plaintiff  and  Anthony  Denny. 

It  appeared  that  Hamilton  and  Denny  entered  into  posses- 
sion ;  that  on  the  17th  of  November,  1799,  a  settlement  on  the 
part  of  Denny  was  executed,  whereby  he  conveyed  his  interest 
in  a  moiety  to  trustees,  to  the  use  of  himself  for  life,  with 
remainder  to  trustees  to  preserve  contingent  remainders;  re- 
mainder to  his  first  and  other  sons  in  tail  male,  in  the 
usual  course  of  family  settlements.  Immediately  after  this,  the 
lease  was  renewed ;  Hamilton  paying  the  entire  of  the  renewal 
fine. 

On  the  26th  of  November,  1800,  the  original  bill  in  this  case 
was  filed  by  the  plaintiff  Hamilton  against  Anthony  Denny,  and 
the  trustees  of  his  settlement,  to  be  repaid  his  share  of  the  fine 
out  of  Denny's  moiety,  and  for  a  partition.  Denny  died  soon 
after ;  the  plaintiff  again  renewed  the  lease,  and  amended  his 
bill  in  September,  1804,  putting  that  fact  in  issue,  and  seeking  a 
moiety  of  that  fine  against  the  persons  deriving  under  the 
settlement  made  by  Denny ;  and  praying  that  same  might  be 
deemed  a  charge  upon  the  land,  and  for  a  sale. 

The  Attorney-General,  Mr.  R.  Johnston^  and  Mr.  Haired  for 
the  plaintiff : 

[  201  ]  If  a  mortgagee  of  a  leasehold  interest  advance  money  for 

renewal  fines,  it  is  quite  of  course  to  allow  the  amount,  as  against 
the  mortgagor,  seeking  a  redemption  of  the  interest ;  or  in  a  bill 
to  foreclose  by  the  mortgagee,  he  is  always  decreed  entitled  to  the 

t  In  re  Leslie,  Leslie  T.  French  (1883)  23  Ch.  D.  652. 
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amount  of  the  mortgage  and  renewal  fines ;  then  does  not  this  Hamilton 
case  clearly  amount  to  that  ?  For  if  Hamilton  had  taken  the  denkt. 
lease  in  his  own  name^  though  it  would  be  considered  as  a  graft 
upon  the  old  lease,  yet  this  Court  would  never  decree  it  to  be  so, 
except  on  the  terms  of  the  party,  who  claimed  the  renewed 
interest,  paying  his  share  of  the  renewal  fines :  then  shall 
the  conduct  of  a  man  acting  honestly,  and  trusting  to  the 
security  of  the  lands,  put  him  in  a  worse  situation,  than  if 
he  had  acted  so  as  to  drive  the  present  defendant  into  a  court 
of  equity. 

Mr.    Plunket,    Mr.    Smyly^    and   Mr.   Deering,    for    the 
defendants : 

The  renewal  fines  paid  on  Bishops'  leases,  are  in  the  nature  of 
annual  rents,  the  renewals  are  executed  every  year.  Hamilton 
had  full  notice  of  the  settlement,  and  the  payment  of  the  fine  is 
no  more  than  an  advance  of  the  rent,  to  save  an  eviction,  or 
loss  of  interest,  which  creates  no  lien :  it  is  only  in  ease  of  the 
tenant  for  life ;  it  is  a  personal  demand,  and  his  assets  alone  are 
liable. 

The  Lord  Chakgellob  :  [  202  ] 

The  object  of  the  bill  in  this  case,  is  to  have  the  moieties  of 
renewal  fines  paid  by  the  plaintiff,  as  joint-tenant  of  lands  held 
under  the  see  of  Clogher,  declared  charges  upon  the  other 
moiety  thereof.  It  appears  that  renewal  fines  were  paid  by  the 
plaintiff,  both  before  and  since  the  execution  of  the  settlement 
entered  into  by  Anthony  Denny,  under  which  the  defendants, 
who  now  resist  the  demand,  claim  title  to  that  moiety. 

Had  the  fines  in  this  case  been  advanced  by  a  mortgagee  of 
this  leasehold  interest,  it  is  well  established,  that  he  would  be 
entitled  to  recover  the  amount  out  of  the  estate ;  then  does  the 
character  in  which  the  plaintiff  stands  as  joint-tenant,  alter  the 
case?  Has  he  not  advanced  the  money  on  the  credit  of  the 
estate,  and  for  the  benefit  of  it  ?  And  though  there  is  a  settle- 
ment in  this  case,  yet  if  the  trustees  in  that  settlement  had  paid 
the  fines,  they  would  have  been  entitled  to  re-payment  out  of 
the  estate;  and  shall  not  a  joint-tenant,  who  renews  for  the 
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Hamiltok 

Dennt. 
[  •203  ] 


benefit  of  his  co-joint-tenant  and  those  deriving  under  him,  be 
entitled  to  the  same  measure  of  justice?  If  he  had  taken  the 
renewal  in  his  own  name,  he  would  as  to  a  moiety  have  *been 
clothed  with  a  trust  for  those  deriving  under  the  settlement,  but 
subject  to  the  fines  of  renewal. 

I  am  therefore  clearly  of  opinion,  that  as  the  renewal  enured 
to  the  uses  of  that  settlement,  that  as  the  parties  deriving  under 
it  reaped  the  full  benefit,  Denny's  moiety  is  answerable  to  the 
plaintiff  for  the  amount  of  his  advances  on  account  of  those 
fines ;  and  that  this  case  falls  within  the  principle  upon  which 
mortgagees,  who  renew  leasehold  interests,  have  been  decreed 
entitled  to  charge  the  amount  upon  the  lands. 


A  partition  was  accordingly  decreed,  the  costs  of  it  to  be 
borne  by  both  parties ;  and  an  account  was  directed  on  foot  of 
the  fines  paid  by  the  plaintiff ;  chat  a  moiety  of  them  was  a 
charge  upon  the  defendants'  moiety  of  the  lands,  together  with 
the  costs,  as  far  as  regarded  this  part  of  the  suit. 


Julif  12,  13. 

MAXKERtJi, 

L.C. 

OF  Ireland. 

[  203  ] 


[  •204  3 


BUCHANAN  v.  BUCHANAN,  f 

(1  Ball  &  Beatty,  203—206.) 

Adultery  by  the  wife,  no  bar  to  the  specific  porformanco  of  articles 
executed  previous  to  marriage,  providing  a  jointure  for  her. 

A  jointure  is  not  forfeited  at  law  by  elopement  or  adultery ;  the  same 
rule  holds  in  equity  where  a  jointure  is  secured  by  articles. 

The  bill  in  this  case  was  brought  on  behalf  of  Mrs.  Buchanan, 
and  her  infant  son,  by  their  next  friend,  against  the  defendant 
her  husband,  to  *have  articles  entered  into  by  him,  previous  to 
their  marriage,  specifically  executed;  by  which  he  covenanted 
to  convey  to  trustees  certain  leasehold  interests  then  in  his 
possession,  to  the  use  of  himself  for  life,  and  in  case  the  plaintiff 
his  wife  should  survive  him,  to  permit  her  to  receive  501.  per 


t  Fearon  v.  Earl  of  Ayhe/ord  (1884)  14  Q,  B.  D.  792,  64  L.  J.  Q.  B.  33, 
52  L.  T.  954. 
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annum  for  life,  as  a  jointure ;  and  subject  thereto,  to  the  first    Buchanan 
and  other  sons  of  the  marriage  in  qiuisi  tail.  Buchanan. 

The  defendant  by  his  answer  stated,  that  some  time  after  the 
marriage,  the  plaintiff,  his  wife  eloped  from  him,  and  lived  in  a 
state  of  adultery  with  a  person,  against  whom  he  had  brought 
an  action  for  crkainal  conversation,  and  recovered  damages ; 
and  he  submitted,  that  as  the  plaintiff  had  by  her  misconduct, 
grossly  violated  her  duty  as  a  wife,  she  was  not  entitled  to  the 
aid  of  a  court  of  equity,  in  enforcing  any  provision  intended  for 
her  by  the  marriage  articles :  he  further  stated,  that  so  far  as 
related  to  the  interests  of  the  plaintiff  his  son  in  the  lands,  he 
was  willing  specifically  to  execute  the  articles.  The  cause  came 
on  to  be  heard  on  bill  and  answer. 

Mr.  Kirican,  Mr.  Boyd,  and  Mr.  Lynch,  for  the  defendant 
contended,  that  this  being  an  application  to  the  extraordinary 
jurisdiction  of  the  Court,  it  ought  not  to  interfere  in  favour  of  a 
plaintiff,  who  had  by  misconduct,  forfeited  all  claim  to  the 
assistance  of  a  court  of  equity.  At  law,  the  elopement  and 
adultery  of  *the  wife,  is  a  bar  to  dower.  +  Why  then  should  [♦206] 
equity  assist  to  carry  the  articles  into  execution,  which  are  ever 
subject  to  the  discretion  of  the  Court :  ought  she  not  to  be  left  to 
any  remedy,  she  may  have  at  law,  by  an  action  on  those 
articles,  in  the  name  of  the  trustees  ? 

Mr.  CoUes,  and  Mr.  Burke  for  the  plaintiff : 

Although  a  wife  may,  by  her  misconduct,  forfeit  her  right  to 
dower,  which  is  given  her  by  the  law,  yet  it  has  never  been 
decided,  that  a  jointure  which  arises,  partly  from  contract,  and 
partly  from  the  Statute,  is  thereby  barred.  The  law  of  this 
Court,  as  established  by  modem  decisions,  is,  that  where  a 
husband  contracts  by  articles  to  settle  a  jointure  on  his  wife, 
this  Court,  considering  that  as  done,  which  is  agreed  to  be  done, 
treats  such  articles  as  if  they  were  an  actual  and  legal  settlement 
of  a  jointure,  where  no  forfeiture  accrues,  Sydney  v.  Sydney, I 
Winter  v.  Blount,^  Seagrave  v.  Seagrave.\\ 

t  Co.  Lite.  32b;  1  EoU.  Ab.  680.  §  3  P.  Wma.  276,  note, 

t  3  P.  Wmfl.  269.  ||  9  E.  B.  203  (13  Ve«.  439). 

B.E. — ^voL.  xn.  0 
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BxrCBANAN 

r. 
Buchanan. 

July  13. 
[•206] 


The  Lord  Chancellor: 

If  this  question  were  now  for  the  first  time  before  the  Court, 
to  receive  a  judicial  determination,  and  I  were  at  liberty  to 
exercise  that  discretion,  which  *is  assumed,  in  cases  calling  for 
the  extraordinary  interposition  of  this  Court,  I  should  have  been 
much  inclined  to  have  adopted  the  opinion  of  Lord  Eosslyn  in 
the  case  of  Legard  v.  Hodges  A  I  remember  the  question, 
whether  a  wife,  who  had  eloped  from  her  husband,  and  lived 
in  adultery,  could  afterwards  call  on  this  Court,  specifically  to 
execute  articles  for  settling  a  jointure  on  her,  was  very  much 
discussed  in  that  case,  and  Lord  Bossltn  had  a  very  strong 
impression  on  his  mind  against  the  claim  of  the  wife ;  the  cause 
was  not  however  decided  on  that  ground,  nor  was  that  point 
necessarily  involved  in  the  cause,  which  is,  I  suppose,  the  reason 
no  notice  has  been  taken  of  that  question,  in  any  of  the  reports 
of  that  case.  Finding  however  by  the  cases  referred  to,  that 
this  question  has  already  been  the  subject  of  decision,  I  feel 
myself  bound  by  the  weight  of  authority,  to  adhere  to  thc^e 
decisions.  Lord  Talbot  in  the  case  of  Sydney  v.  Sydney,  I  states 
the  principle,  on  which  he  grounded  his  opinion,  to  be,  that 
what  is  agreed  to  be  done  for  a  good  consideration,  is  in  equity 
considered  as  done.  These  articles  for  settling  a  jointure  must 
therefore  be  considered  in  the  nature  of  an  actual  vested  jointure, 
which  would  not  be  forfeited  at  law,  by  elopement  or  adultery  ; 
and  I  find  that  this  decision  has  been  followed  by  Lord  Thublow, 
and  Sir  Wm.  Grant.  I  must  therefore  decree  a  specific  execution 
of  those  articles. 


18C9. 
July  1 7. 

Manners, 
L.O. 

OF  lBELA>'D. 
[207] 


EAEL  OP  GRANARD  v.   DUNKIN. 

(1  Ball  ft  Beatty,  207—208.} 

Injunction  granted  on  the  application  of  the  executor  to  restrain 
defendant  from  publishing  letters  the  property  of  the  testator. 

The  bill  in  this  case  stated,  that  the  defendant  Col.  Dunkin 
had  married  a  relation  of  the  late  Lady  Tyrawly,  and  that  on 
her  ladyship  going  to  reside  in  the  country,  he  was  permitted 

t  2  B,  R.  146  (1  Ves.  J.  477).  JSP.  Wms.  269. 
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to  live  in  her  house  in  Dublin,  where  she  left  books,  papers  and     Eabi,  of 
a  great  number  of  letters,  which  she  had  in  the  course  of  many  r. 

jears  received  from  her  different  correspondents.  Lady  Tyrawly  ^^^^^^^ 
never  returned,  but  died  soon  after ;  and  by  her  will  appointed 
Lady  Granard  her  sole  executrix,  and  residuary  legatee.  She 
applied  to  the  defendant,  who  still  continued  to  reside  in  the 
house,  to  deliver  up  the  books,  papers,  and  letters,  which  he 
refused  to  do ;  but  threatened  to  publish  the  letters ;  and  soon 
after  caused  advertisements  to  be  inserted  in  the  newspapers, 
and  handbills  to  be  distributed ;  stating  that  shortly  would  be 
published  for  sale,  letters  on  the  most  interesting  subjects,  from 
the  late  Lady  Moira  and  Lady  Granard  to  the  late  Lady  Tyrawly ; 
and  that  subscription  lists  would  be  opened. 

Mr.  Plunket,  and  Mr.  Burton^  on  behalf  of  the  plaintiffs, 
moved  on  an  afGidavit  verifying  the  charges  in  the  bill,  that  the 
defendant  might  be  *restrained  by  injunction  from  printing  or  [  •208  ] 
publishing  those  letters,  and  that  they  might  be  delivered  up  to 
the  plaintiffs :  contending  that  those  letters  being  the  property 
of  Lady  Tyrawly,  the  right  to  them  was  now  vested  in  Lady 
Granard  her  executrix,  who  would  be  entitled  to  any  profit, 
that  might  arise  from  the  publication  or  sale  of  them,  as  part 
of  the  assets  of  the  testatrix:  and  relied  on  the  case  of  the 
executors  of  Lord  Chesterfield  v.  Stanhope,  t  where  Mrs.  Stanhope 
was,  on  a  bill  filed  by  the  executors  of  the  Earl,  restrained  from 
publishing  letters,  which  had  been  received  by  her  husband 
from  Lord  Chesterfield,  as  a  much  stronger  case  than  the 
present,  where  the  defendant  cannot  set  up  the  least  shadow 
of  right  to  retain  those  letters. 

The  Lobd  Changellob: 

As  the  facts  stated  are  verified  by  affidavit,  I  feel  no  difficulty 
in  granting  this  motion;  particularly  when  I  find  myself  so 
strongly  supported  by  the  authority  of  the  case  referred  to. 

The  injunction  was  granted. 

t  Amb.  737.    See  Pope  v.  CuW,  2  Atk.  342. 

O  2 
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1809.  ATKINSON  V.  ATKINSON. 

^^'  ^^'  (1  BaU  &  Beatty,  238—239.) 

Mannbbs,  Interest  beyond  the  penalty  allowed  to  a  judgment  creditor,  trustee 

OF  iBBLAin)  ^^  possession  under  the  will  of  his  debtor;  as  such  applying  the  entire 

of  the  rents  in  discharge  of  other  debts,  and  not  retaining  any  part  for 
[  238  ]  ijig  Q^^^ 

Party  in  the  Master's  oflSce  not  entitled  against  the  assets  of  a  deceased 
debtor  to  interest  beyond  the  penalty. 

A  DECREE  had  in  this  cause  been  pronounced,  directing  {inter 
aliu)  an  account  of  what  was  due  to  the  defendant  upon  the  foot 
of  a  judgment,  he  had  obtained  against  his  brother.  It  appeared 
that  under  his  brother's  will  he  had  been  appointed  trustee,  in 
which  character  he  had  acted,  and  applied  the  rents  in  discharge 
of  other  debts,  affecting  his  brother's  estates,  and  did  not  retain 
any  part  in  discharge  of  the  principal  or  interest,  due  to  himself 
upon  the  foot  of  his  judgment.  Upon  taking  the  account,  the 
defendant  claimed  interest  beyond  the  penalty,  which  was  allowed 
by  the  Master.  To  his  opinion  an  exception  was  taken  by  the 
devisee,  and  the  cause  now  came  on  to  be  heard  on  this  exception. 

The  Solicitor-General  and  Serjeant  BaU  in  support  of  the 
exception : 

The  rule  is  that  the  interest  is  never  to  exceed  the  penalty^ 
this  is  established  by  the  case  of  Wilde  v.  Clarkson,^  which  has 
overruled  that  of  Lord  Lonsdale  v.  Church^l  and  in  Machvorth 
V.  Thomas,^  Lord  Bosslyn  held,  that  in  the  administration  of 
assets  in  equity,  interest  beyond  the  penalty  of  a  bond  could  not 
be  recovered.  The  Master  therefore  was  in  error,  in  allowing 
interest  on  this  judgment  beyond  the  penalty. 

[  239  ]  The  Attorney-General  and  Mr.  Plunket  for  the  report,  were 

not  called  upon  by  the  Court. 

t  3  B.  H.  178  (6  T.  B.  303).  cialty  creditor  in  administration,  a 
X  1  B.  B.  601  (2  T.  B.  388).  proposition  which  appears  no  longer 
§  Lord  LouoHBOROTjGH  (in  that  to  require  any  authority  for  its  sup- 
case  reported  in  5  Ves.  329)  pointed  port,  and  that  case  was  accordingly 
out  that  the  penalty  of  a  bond  limited  omitted  from  the  Bevised  Beports. — 
the  amount  for  which  the  bond  ere-  O.  A.  S. 
ditor  could  daim  to  rank  as  a  spe- 
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The  Lord  Ghancellob: 

The  rule  in  equity  certainly  is,  that  a  party  shall  not  in  the 

Master's  office  against  the  assets  of  a  deceased  debtor,  be  allowed 

interest  beyond  the  penalty,  but  there  are  exceptions  to  this 

role;  such  as  where  a  party  is  by  injunction  prevented  from 

recovering  his  debt  at  law ;  or  where  an  elegit  creditor  is  brought 

into  this  Court  for  an  account ;  and  as  the  defendant  might  have 

retained  the  rents  to  pay  the  interest  due  to  himself  which  he 

did  not ;  and  as  he  would  also,  were  it  not  for  this  bill,  have 

been  entitled  to  retain  the  possession  as  trustee,  I  think  he 

comes  within  the  meaning,  and  spirit  of  the  exceptions  to  the 

role,  I  have  before  stated,  and  is  entitled  to  interest  beyond  the 

penalty. 

The  exception  was  overruled  A 


Atkinson 

V. 

Atkinson. 


DARLINGTON,  Ex  parte. 

(1  BaU  &  Beatty,  240-^241.) 

Maintenance  allowed  for  the  time  past. 

The  father  being  liable  to  debts  he  was  obliged  to  contract  in  sup- 
porting the  minors,  and  no  fund  in  Court  to  reimburse  him,  till  the 
time  of  the  application. 

Ms.  Pexxb FATHER  moved,  on  behalf  of  the  father  of  minors, 
that  he  should  be  allowed  maintenance  for  them,  out  of  a  sum 
of  money  now  in  bank  to  the  credit  of  the  minors,  from  the 
year  1800 ;  the  Master  having  reported,  that  the  minors  were 
from  that  period  supported  by  their  father.  It  appeared  the 
father  was  unable  to  maintain  his  children,  and  it  was  stated, 
that  he  had  contracted  debts  for  their  maintenance,  to  which  he 
was  now  liable,  and  that  until  very  lately  there  existed  no  fund, 
oat  of  which  he  could  be  reimbursed,  which  was  the  reason  the 
application  had  not  been  sooner  made. 

The  Lobd  Ghancellob: 
I  would  have  been  much  afraid,  upon  the  report  of  the  Master 

t   In  Clarke  y.   Lord  Abingdon,      allowed,  the  debt  being  also  secured 
11  B.  B.  31  (17  Yes.  106).    Interest      by  mortgage, 
beyond  the  penalty  of  a  bond  was 


1809, 
Deo.  22. 

liANNERS, 

L.O. 

OF  Ireland. 

[240] 
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Darlington,  alone,  that  the  father  was  unable  to  maintain  his  children,  to 
parte,  ixQ^YQ  made  an  order  for  maintenance  for  so  many  years  back, 
as  from  1800 :  but  if  what  is  alleged  by  his  counsel  be  proved, 
namely,  that  he  has  contracted  debts  for  the  maintenance  of 
the  minors,  to  which  he  is  now  liable ;  and  particularly  that 
there  has  been  no  fund  in  Court  to  reimburse  him,  and  for 
which  I  shall  send  it  back  to  the  Master,  to  inquire  and  report 
upon  the  same :  if  the  Master  shall  so  report,  I  shall  find  no 
[  *2ii  ]  diflSculty  in  making  an  order  *to  reimburse  the  father ;  not 
however,  breaking  in  upon  the  principal  of  the  fortune  of  the 
minors.  The  case  of  Andrews  v.  Partington, \  although  shaken 
by  subsequent  decisions  t  upon  the  point,  is  entitled  to  considera- 
tion  in  every  question  of  this  sort. 


1809.  ELLAED  V.   LOED   LLANDAFF. 

^^'  l^»  20.  (1  BaU  &  Boatty.  241—252.) 

J       '  Specific  performance  of  an  agreement  for  a  lease,  in  consideration  of 

^'^'     *  the  surrender  of  an  old  lease,  refused :  The  tenant  suppressing  the  fact 

Manners  ^^^  ^^^  ^^*  ^^  which  the  old  lease  depended,  was,  when  the  agreement 

L.O.     *  was  signed,  in  extremis. 

OF  Ibkland.  Specific  performance  of  a  contract  refused,  where  the  contract  if 

[  241  ]  enforced  might  operate  to  prejudice  the  rights  of  third  persons. 

Equity  will  not  direct  a  contract  for  a  lease  void  under  a  power  to  bo 
specifically  performed ;  as  though  it  would  not  bind  the  inheritance,  yet 
it  might  embarrass  remainder  men. 

James  Ellard,  the  plaintiff,  having,  on  the  death  of  his  father 
in  1806,  become  entitled  to  a  leasehold  interest,  granted  for  three 
lives,  of  which  his  uncle  Thomas  Ellard,  then  about  seventy, 
was  the  survivor,  subject  to  a  yearly  rent  of  84Z.,  in  the  month 
of  October  in  the  same  year,  applied  to  the  defendant  Lord 
Llandaff,  in  whom  the  reversion  was  vested;  and  w^ho,  under 
a  settlement  executed  on  his  marriage,  was  tenant  for  life,  with 
a  power  of  granting  leases  for  three  lives,  reserving  the  highest 
rent,  with  the  reversion  in  fee ;  stating  he  was  about  to  conclude 
a  treaty  of  marriage,  and  being  anxious  to  secure  a  provision 
for  his  intended  wife  and  family,  proposed  for  a  renewal  of  the 
[  •242  ]      lease  for  three  lives,  of  which  his  intended  wife  was  to  *be  one, 

t  3  Br.  Ch.  Ca.  60.  t  See  Sisson  v.  Shaw,  7  E.  E.  190  (9  Ves.  285). 
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at  an  annual  rent  of  600Z.    Lord  Llandaff  in  reply  stated,  he 
bad  no  objection  to  treat  for  a  renewal,  but  until  he  had  examined 
the  lands,  and  had  a  communication  on  the  subject  with  Mr. 
Lanigan,  his  agent,  he  would  enter  into  no  treaty.    On  the 
proposal  being  laid  before  Lanigan  by  Lord  Llandaff,  he  was  of 
opinion,  that  on  the  lease,  which  was  held  for  the  life  of  Thomas 
Ellard,  (with  whom  he  was  intimate,  and  whom  he  stated,  he 
considered  likely  to  live  six  or  seven  years,)  being  surrendered, 
and  which  he  looked  on  as  the  ground- work  of  the  treaty,  three 
guineas  per  acre,  would  be  a  fair  rent  for  the  lands.     On  the 
7th  of  November,  the  plaintiff  wrote  to  Lord  Llandaff  in  a  very 
argent  manner,  to  conclude  the  treaty  without  delay,  and  re- 
questing him,  and  Lanigan,  to  meet  him  the  following  day  on 
the  lands.     Lanigan  the  same  day  answered  the  letter,  mention- 
ing Lord  Llandaff  would  meet  him  as  desired  :  accordingly,  on 
the  8th  of  November,  Lord  Llandaff,  accompanied  by  Lanigan, 
met  the  plaintiff  on  the  lands,  which  were  twenty  miles  distant 
from  his  residence  ;  and  the  agreement  being  concluded  at  three 
guineas  per  acre,  amounting  to  a  rent  of  785i.,  Lord  Llandaff 
and  Lanigan,  at  the  request  of  the  plaintiff,  repaired  to  a  house 
in  the  neighbourhood,  where  the  proposal  was  reduced  to  writing 
by  the  plaintiff,  and  accepted  by  Lord  Llandaff,  and  the  plaintiff 
surrendered  the  old  lease,  which  he  had  brought  with  him :  on 
the  same  day,  between  four  and  five  in  the  afternoon,  Thomas 
Ellard,  the  cestui  que  vie  in  the  old  lease,  died. 

It  appeared,  that  when  the  treaty  commenced,  Thomas  Ellard 
was  in  a  good  state  of  health,  was  in  the  habit  of  attending  the 
fairs  in  the  neighbourhood,  and  frequently  rode  twenty  miles  a 
day ;  about  the  beginning  of  November,  he  was  seized  with  a 
stranguary,  and  three  days  before  his  death,  was  attended  by  a 
physician,  who  recommended  a  surgical  operation  to  be  per- 
formed, as  the  only  means  of  saving  his  life,  and  which  it  was 
doubted  he  would  be  able  to  survive.  The  house  of  the  plaintiff 
was  distant  about  two  hundred  yards  from  his  uncle's ;  he  was 
apprized  of  his  state  of  health,  that  the  operation  was  to  be 
performed,  and  that  no  hopes  were  entertained  of  his  recovery ; 
and  immediately,  on  receiving  this  information,  he  wrote  the 
letter  to  Lord  Llandaff,  which  Lanigan  answered. 
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[  ^244  ] 


Creswell  the  surgeon,  stated :  that  on  the  7th  of  November, 
he  was  called  in  to  attend  Thomas  Ellard,  saw  him  about  twelve 
o'clock,  he  was  then  in  a  stupor,  in  which  he  continued  till  his 
death;  the  plaintiff  was  in  the  room  with  him  at  the  time: 
when  they  came  out,  the  plaintiff  inquired  what  he  thought  of 
his  uncle?  He  replied,  he  was  in  such  a  state  he  could  not 
recover :  the  plaintiff  observed,  that  was  the  opinion  of  the 
physician.  Shortly  afterwards,  the  plaintiff  dispatched  a  mes- 
senger with  a  letter.  Deponent  dined  and  slept  that  night  at 
the  house  of  the  plaintiff,  who  at  an  early  hour  in  the  morning 
left  the  house,  and  did  not  see  deponent  until  some  time  after ; 
when  he  apologized  for  having  left  the  house,  before  deponent 
*had  risen,  as  he  wished  to  see  Lord  Llandaff,  before  the  report 
of  his  uncle's  state  of  health  had  reached  him,  in  order  to  get  a 
renewal  of  a  lease ;  and,  on  deponent  inquiring  if  he  had  suc- 
ceeded, replied,  he  had  to  the  utmost  of  his  wishes,  and  had 
made  a  pretty  thing  of  it,  since  last  he  saw  him. 

On  the  26th  of  November,  the  marriage  of  the  plaintiff  took 
place,  and  it  appeared  that  the  renewal  of  the  lease,  and  the  life 
of  the  intended  wife  being  inserted  in  it,  were  the  inducements 
to  the  marriage. 

Lord  Llandaff,  on  discovering  the  state  of  health  of  Thomas 
Ellard,  at  the  time  the  agreement  was  concluded,  and  that  the 
plaintiff  was  apprized  of  it,  refused  to  abide  by  the  agreement, 
and  brought  an  ejectment  to  recover  the  lands ;  part  of  which 
the  plaintiff  had  immediately  demised  at  a  considerable  profit. 

The  plaintiff,  by  the  present  bill,  sought  to  restrain  the  pro- 
ceedings in  ejectment,  and  to  obtain  a  specific  performance  of 
the  agreement. 

The  Attorney-General,  Serjeant  Ball,  Serjeant  M'Mahon, 
and  Mr.  Franks,  for  the  plaintiff: 

When  the  treaty  for  this  lease  commenced  in  October,  1806, 
the  parties  were  utter  strangers  to  each  other,  and  it  is  not 
suggested,  that  any  fraud  whatsoever  was  in  the  contemplation 
of  the  plaintiff  at  that  period.  His  sole  object  was  to  obtain  a 
permanent  provision  for  his  intended  wife;  and  all  parties 
treated  with  a  view  to  the  full  value  of  the  lands  at  the  day, 
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and  the  subsisting  ^lease  formed  no  part  of  the  consideration 
for  the  renewal.  [They  cited  Oldfield  v.  Round,\  Stapylton  v. 
Scott,  I  and  other  cases.] 

Mr.  Plunket,  Mr.  Grady,  Mr.  Goold,  and  Mr.  Parsons,  for 
the  defendant : 

*  *  The  performance  is  resisted,  on  the  ground  of  a  gross 
fraud  practised  on  Lord  Llandaff,  the  plaintiff  being  at  the  time 
aware,  that  the  life  of  Thomas  EUard  was  despaired  of,  being 
apprized  of  it  the  day  before  by  the  physician  and  surgeon : 
*this  explains  the  reason  of  dispatching  the  letter  to  the  defen- 
dant, pressing  him  to  conclude  the  agreement.  Lanigan,  calcu- 
lating as  the  basis  of  the  agreement,  on  the  life  of  Thomas 
being  a  good  one  for  six  or  seven  years,  advised  Lord  Llandaff 
to  accept  the  proposal  of  three  guineas  per  acre,  and  on  this 
conviction  he  concluded  the  agreement ;  and  the  plaintiff  imme- 
diately after  boasted,  he  had  outwitted  the  defendant.  Can  a 
party,  coming  here  with  such  a  case  receive  any  assistance  ? 

If  the  surrender  of  the  old  lease  did  not,  as  the  plaintiff 
contends,  form  any  part  of  the  consideration,  the  new  lease 
would  be  at  an  under-rent ;  this  is  satisfactorily  proved  from 
the  acts  of  the  plaintiff^  for  immediately  after  the  agreement, 
he  under-let  a  part  at  a  considerable  yearly  profit,  besides  fines 
he  received.  The  defendant  could  only  lease  at  the  highest  rent 
that  could  be  got,  therefore  he  was  not  authorized  to  make, 
and  could  not  compel  the  plaintiff  to  perform  the  contract. 
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The  Lord  Chancellor  : 

^-  This  is  a  bill  for  the  specific  performance  of  a  contract,  entered 
into,  and  signed  by  both  the  plaintiff  and  *the  defendant.  That 
such  an  agreement  was  concluded,  that  all  the  terms  agreed  on 
are  contained  in  it,  and  that  it  was  reduced  to  writing,  and 
signed  by  both  parties,  is  not  disputed;  but  Lord  Llandaff  resists 
the  performance  of  it  on  two  grounds.  First,  he  insists  that  the 
plaintiff  is  not  entitled  to  relief  here,  from  having  suppressed  the 
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Ellabd  state  of  health  of  Thomas  EUard,  the  then  sarviTing  life  in  the 
Lord  old  lease,  and  which  he  alleges  formed  part  of  the  consideration 
Llandaff.  Iqj.  granting  the  new  lease.  Secondly,  that  as  this  was  a 
contract  for  a  lease  for  three  lives,  and  that  he,  Lord  Llandaff, 
was,  under  the  settlement  executed  on  his  marriage,  strict  tenant 
for  life  with  a  limited  leasing  power,  this  Court  ought  not  to 
enforce  it ;  and  although  he  may  be  personally  liable  to  answer 
in  damages,  in  an  action  at  law  for  not  performing  the  contract, 
this  Court  will  not  lend  its  assistance  to  enforce,  what  would  be  a 
fraud  on  the  power,  and  on  those  entitled  to  estates  in  remainder. 
In  respect  to  the  first  ground  relied  on,  the  cuxumstances  are 
these :  on  the  28rd  of  October,  1806,  the  treaty  first  commenced, 
Thomas  EUard  was  not  then  in  a  dangerous  state  of  health,  but 
was  able  to  be  out  on  horseback,  though  certainly  an  old  man. 
On  the  8th  of  November  following,  the  treaty  was  concluded,  and 
Thomas  was  then  in  extremis^  which  was  known  to  the  plaintiff, 
and  not  to  the  defendant.  Then  the  question  is,  was  that  a 
material  fact  in  the  contract  ?  It  is  manifest  Lanigan  advised 
Lord  Llandaff  to  accept  of  three  guineas  per  acre,  taking  into 
[  ^249  J  consideration  the  *surrender  of  the  lease,  then  depending  on  the 
life  of  Thomas  Ellard ;  Lord  Llandaff  therefore  calculated  on 
that,  as  part  of  the  consideration,  and  to  him  it  appeared  a 
material  fact.  This  was  known  to  the  plaintiff,  and  unless 
Creswell  be  perjured,  it  was  equally  material  to  the  plaintiff. 
Creswell  states  :  That  on  the  morning  of  the  8th  of  November, 
when  Thomas's  life  was  despaired  of,  the  plaintiff  left  the  house 
at  an  early  hour,  and  when  he  next  met  him,  he  apologized  for 
not  seeing  him  before  his  departure,  assigning  as  the  reason,, 
that  he  was  obliged  to  see  Lord  Llandaff,  before  the  news  of  his 
uncle's  illness  reached  him,  that  he  had  concluded  the  business, 
and  would  make  a  pretty  thing  of  it.  Is  not  this  quite  decisive 
to  shew,  that  in  the  opinion  of  the  plaintiff,  this  was  a  material 
fact?  But  it  is  said,  the  plaintiff  denies  this;  supposing  he  were 
to  deny  it  in  answer  to  a  cross  bill,  who  is  best  entitled  to  credit, 
Creswell  who  has  no  interest  in  the  transaction,  or  the  plaintiff  ? 
Can  it  be  for  a  moment  contended,  that  a  life  of  this  description 
was  of  no  value,  and  can  I  pay  any  attention  to  the  plaintiff, 
when  he  asserts  it?    Surely  it  speaks  for  itself,  and  Creswell 
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proves   the   anxiety    of   the    plaintiff   to   have    the    business      Bllabd 
concluded,  before  Lord  Llandaff  should  hear  of  it.  Lord 

On  the  part  of  the  plaintiff  it  has  been  contended,  that  unless    Lla^ndaff. 
there  be  a  latent  defect,  the  principle,  that  governs  contracts  of 
this  description,  is,  caveat  emptor,  and  the  case  of  Oldfield  v. 
Roundf  is  referred  to,  where  it  is  laid  down,  that  the  negligence 
or  carelessness  *of  a  purchaser  is  no  ground  for  not  executing  an      [  *250  ] 
agreement;  I  remember  the  case  perfectly  well,  and  I  believe  the 
bar  was  not  very  well  satisfied  with  the  decision ;  however  the 
principle,  upon  which  that  case  was  determined,  does  not  apply 
to   the    present,    the    purchaser    was    undoubtedly    extremely 
negligent,  not  to  look  at  the  estate  before  he  purchased  it.    Had 
he  used  ordinary  caution,  he  would  have  discovered  the  ease- 
ment.   Here  Lord  Llandaff  had  no  reason  to  suspect,  that  any 
material  change  in  the  health  of  T.  Ellard,  between  the  28rd  of 
October,  and  the  8th  of  November,  had  happened  ;  the  plaintiff 
knew  the  fact,  and  must  know  that  it  was  a  material  fact  in  the 
transaction,  so  as  to  vary  the  contract,  as  treated  for  in  the 
October  preceding.     The  principles,  on  which  dealings  of  this 
description  are  to  be  carried  on,  are  now  well  understood,  this  is 
too  sharp  a  practice  to  be  countenanced  here.    The  plaintiff 
must  not  be  allowed  to  deal  on  a  lease,  as  a  good  and  subsisting 
one,  when  at  the  time  he  was  conscious  it  was  worth  nothing, 
and  that  the  other  party  was  ignorant  of  that  fact.     The  other 
authorities  referred  to  were  cases,  where  the  difference  was  in  the 
description  of  the  estate,  and  there  was  no  suppression  to  vitiate 
the  contract. 

It  is  observed  by  Lord  Hardwicke  in  Buxton  v.  Lyster.'l 
"That  nothing  is  more  established  in  this  Court,  than  that  every 
agreement  of  this  kmd  ought  to  be  certain,  fair,  and  just  in  aU 
its  parts.  If  any  of  *those  ingredients  are  wanting  in  the  case,  [  *25i  ] 
this  Court  will  not  decree  a  specific  performance."  All  the 
material  facts  must  be  kno^vn  to  both  parties;  and  is  it  not 
against  all  principles  of  equity,  that  one  party,  knowing  a 
material  ingredient  in  an  agreement,  shall  be  permitted  to 
suppress  it,  and  still  call  for  a  specific  performance  ?  Thus  far 
I  have  considered  the  case  on  the  first  ground  of  defence,  relied 
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Ellaro      on  by  Lord  Llandaff;  and  if  he  were  owner  of  the  fee,  and 

am 

LoBD  enabled  to  grant  a  lea^e  on  the  terms  agreed  on,  I  should  feel  no 
Llaotapp.   hesitation  in  dismissing  this  bill. 

But  it  is  in  the  second  place  contended,  that  the  defendant 
being,  under  his  marriage  settlement,  tenant  for  life  with  a 
power  of  leasing  at  the  highest  rent,  to  grant  a  lease,  on  the 
terms  agreed  upon,  would  be  a  fraud  on  the  power ;  as  the 
surrender  of  the  old  lease  constituted  part  of  the  consideration, 
which  must  therefore  reduce  the  rent.  Now,  that  the  surrender 
did  form  part  of  the  consideration,  has,  I  think,  been  fully 
established ;  and  in  such  a  case,  where  a  party  can  not  grant  a 
lease,  in  pursuance  of  the  terms  agreed  on,  which  shall  bind  the 
inheritance,  the  Court  will  not  decree  a  specific  performance,  by 
directing  an  invalid  lease  to  be  executed,  which  might  encumber 
and  embarrass  those  entitled  to  estates  in  remainder. 

On  either  ground  therefore,  the  plaintiff  is  not,  in  my  opinion, 
entitled  to  have  this  agreement  specifically  executed,  and  I  shall 
leave  him  to  any  remedy  heT  may  have  at  law.  So  far,  as  the 
[  *252  ]  bill  seeks  a  specific  performance  *it  must  be  dismissed.  Then 
remains  the  question  of  costs ;  I  could  wish  much  it  were  in  my 
power  to  dismiss  the  bill  without  costs,  but,  I  think,  the 
suppression  of  this  fact  must  subject  the  plaintiff  to  the  costs. 

The  bill  dismissed  with  costs. 


1810.  HIGGINSON    V.   KELLY. 

•^^^^  (1  Ball  &  Beatty,  252-257.) 

Mankebs,  Trader  by  settlement  on  marriage,  in  consideTation  of  1,000/.,  the 

^'^'  wife's  fortune,  conveyed  his  house  to  trustees  to  his  own  use,  till  death 

or  bankruptcy,  then  in  either  event  if  wife  alive,  to  raise  1,000/.  for  her 
[  252  ]  separate  use.    This  a  fair  and  valid  settlement  in  the  nature  of  a  mort- 

gage to  secure  the  wife's  fortune. 

On  bankruptcy  of  husband,    application  by  his  assignees  for  an 

injunction,  to  restrain  trustees  from  recoyering  the  house  at  law,  refused. 

Marriage  settlement  of  trader,  not  securing  the  wife's  fortune  in  the 

event   of   bankruptcy,  the  intention  appearing   to    be    so,  amended 

accordingly. 

The  bill  in  this  case,  filed  by  the  assignees  of  Kelly  a 
bankrupt,  stated;  that  Kelly  on  his  marriage  in  1803,  in 
consideration  of  1,000/.,  the  fortune  of  his  intended  wife,  con- 
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veyed  by  deed  to  the  defendants  his  interest  in  an  house,  held    Hiooikson 

for  a  term  of  years,  upon  trust,  to  permit  him  to  receive  the      kblly. 

rents  and  profits  until  his  death,  *  or  until  he  should  happen  to 

fail  in  his  credit  or  circumstances,  or  become  a  bankrupt,  which 

ever  should  first  happen ; "  *and  in  case,  any  of  the  above  events      [  *253  ] 

should  take  place  during  the  life  of  his  intended  wife,  that  the 

trustees  should,  immediately  after,   raise  by  sale  or  mortgage 

1,000Z.,  and  should  pay  it  to  the  intended  wife,  and  not  to  be 

liable  to  the  debts  and  engagements  of  Kelly.   And  it  was  further 

provided,  that  if  the  wife  should  die  in  the  life-time  of  her 

husband,   leaving  children,   5002.   should  be  raised  and  paid 

among  them.    And  it  was  in  the  deed  recited,  that  in  order  to 

secure  the  above  provisions,  and  to  make  good  any  deficiency 

that  might  arise,  in  case  the  value  of  the  house  should  not 

amount  to  1,000!.,  Kelly  had  executed  his  bond  in  the  penal  sum 

of  2,0002.     The  deed  was  afterwards  duly  registered,  and  there 

was  issue  of  the  marriage.    Kelly,  was  in  November,  1807, 

declared  a  bankrupt,  and  the  plaintiffs  were  chosen  assignees. 

The  defendants,  the  trustees  in  the  deed,  in  Easter  Term,  1808, 

brou^t  an  ejectment  to  recover  the  house,  and  the  present  bill 

was  filed  to  restrain  them  from  proceeding  on  it.     A  motion,  on 

behalf  of  the  plaintiffs,  was  made  at  the  Bolls  for  an  injunction, 

which  was  refused,  and  the  plaintiffs  now  moved  to  set  aside  that 

order. 

The  SoUcitor-Oeneral  Serjeant  M'Mdhon,  and  Mr.  Hawkes- 
worth,  in  support  of  the  motion.     *     *    * 

Mr.  Plunketj  Mr    Leland,  and  Mr.   O' Connelly    for    the       [254] 
defendants : 

A  provision  may  be  made  to  any  extent,  for  the  wife  of  a 
trader  out  of  her  own  property,  in  the  event  of  ^bankruptcy  of  [  •256  ] 
her  husband,  though  not  out  of  his  property,  this  is  admitted ; 
then  is  not  this  in  substance  the  property  of  the  wife,  though  in 
point  of  form  it  may  appear  to  be  the  husband's  ?  Was  it  not 
the  intention  of  the  parties  to  the  settlement,  that  the  fortune  of 
the  wife  should  be  secured  to  her,  in  the  event  of  the  bankruptcy 
of  her  husband ;  and  will  the  Court  visit  the  mistake  of  the 
conveyancer,  on  the  party  entitled  honci  fide,  when  the  intention 
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HioGiKf ox  is  BO  manifest  ?  If  the  fortune  had  been  secured  by  a  regular 
Eellt.  ^^^  of  mortgage  of  this  house,  there  is  no  question,  it  would  be 
binding  on  creditors  ;  then  ought  not  the  principle  to  govern  the 
Court  in  the  decision  of  this  case,  that  influences  it  in  cases  of 
equitable  mortgages ;  where  on  money  being  advanced  and  title 
deeds  deposited,  the  want  of  a  regular  conveyance  is  supplied  by 
the  Court. 

The  Lord  Chancellor  : 

The  rule  of  law,  as  stated  by  the  counsel  for  the  plaintiffs, 
that  a  trader  cannot  on  his  marriage  settle  his  property  in  such 
a  manner,  that  in  the  event  of  his  bankruptcy,  his  wife  shall  be 
entitled  to  a  provision  out  of  it,  in  prejudice  to  his  creditors,  is 
perfectly  correct ;  and  if  they  could  have  satisfied  me,  that  sucli 
were  the  case  before  the  Court,  I  should  have  no  hesitation  in 
granting  the  injunction.  But  though  the  property  in  this  case, 
strictly  speaking,  is,  the  husband's,  yet  it  in  reality  is  the 
r  *256  ]  fortune  of  the  wife,  intended  as  a  *provi&ion  for  her,  and  her 
children  in  case  of  the  bankruptcy  of  her  husband,  and  advanced 
to  him  on  condition,  that  the  wife  should  have  it  again  on  that 
particular  event,  he  giving  a  security  for  it  on  his  own  property, 
which  is  in  the  nature  of  a  mortgage.  That  event  having 
happened,  the  wife  becomes  a  creditor  on  this  particular  fund, 
and  is  entitled  to  have  the  benefit  of  her  special  lien  on  this 
property.  It  has  been  decided  by  Lord  Redbsdale,  that  a 
settlement  of  this  description  is  good  to  the  extent  of  the 
property  of  the  wife.t 

It  is  then  contended,  that  this  settlement  being  by  deed 
executed,  the  Court  is  not  at  liberty  to  reform  or  alter  it.  The 
same  question  came  before  me  in  the  matter  of  Stanford  a 
bankrupt;  the  case  was  in  circumstances  nearly  the  same  as 
the  present,  I  had  some  doubts,  and  finding  the  question  had 
never  been  the  subject  of  decision,  I  had  a  communication  with 
Lord  Eldon,  and  Lord  Bbdebdale  upon  it.  I  stated  to  them,  it 
appeared,  that  the  intention  on  executing  the  settlement  was, 
that  the  fortune  of  the  wife  should  be  a  provision  for  her,  but 
through  mistake,  it  was  made  to  appear  the  property  of  the 

t  Meaghan,  Exparte^  ISch.  &Lef.  husband  gave  a  bond  without  any 
179.    [A  case  in  which  the  intended     further  aecurity.~0.  A.  S.] 
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husband;  and  I  submitted  *to  them,  whether  they  were  of    Hieaixsox 

a* 

opinion,  I  could  so  far  correct  the  deed  of  settlement  to  meet  the  kellt. 
intention  of  the  parties,  as  to  amend  the  mistaken  form  of  the  [  *257  ] 
deed,  and  mould  it  so,  as  to  be  a  valid  settlement.  Both  the 
learned  Lords  were  of  opinion,  that  I  was  at  liberty  to  do  so, 
and  I  accordingly  amended  the  settlement.  I  am  therefore  in 
this  case  of  opinion,  that  the  settlement  must  be  considered,  as 
made  of  the  fortune  of  the  wife  of  the  bankrupt ;  and  that  she, 
by  means  of  her  trustees,  is  at  liberty  to  proceed  at  law  to  recover 
the  house,  for  the  purposes  of  the  settlement. 

The  order  at  the  Rolls  affirmed. 


O'DONEL  V.  BROWNE. 

(1  Ball  &  Beatty,  262—265.) 

Interest  allowed  upon  the  arrears  of  a  rent-charge,  the  annuitant 
being  refltraaned  by  injunction  from  proceeding  at  law  to  recover  them. 

The  bill  in  this  case  sought  to  restrain  the  defendant  Browne, 
from  proceeding  in  an  ejectment  to  recover  a  considerable  sum, 
due  for  the  arrears  of  a  rent-charge,  to  which  lands  in  the 
possession  of  the  plaintiff  were  subject.  In  1805  an  injunction 
had  been  granted.  In  1809  an  account  was  directed  to  ascertain 
the  sum,  due  on  the  foot  of  those  arrears ;  and  the  cause  now 
came  on  to  be  heard  upon  the  Master's  report ;  which  stated, 
that  a  large  sum  was  due  for  interest  on  the  arrears  of  the  rent- 
charge,  since  the  injunction  was  granted. 

The  Solicitor-General,  Serjeant  Moore,  Serjeant  BaU,  Mr. 
Boyd,  Mr.  Goold,  and  Mr.  Vandeleur,  for  the  plaintiff,  [cited 
cases  to  show  that  the  arrears  of  an  annuity,  or  rent-charge 
shall  never  bear  interest.] 

The  Attorney-General,  Mr.  Plunket,  Mr.  Fitzgerald,  and  Mr. 
Pennefather,  for  the  defendant : 

It  is  conceded,  that  the  rule,  laid  down  in  the  cases  referred  to 
on  the  part  of  the  plaintiff,  is,  as  stated  by  them ;  but  the  Court 
will  give  interest  on  the  arrears  of  an  annuity,  which  accrued 
pending  the  injunction,  and  will  not  permit  an  order  or  decree 
pronounced  by  it,  to  work  an  injury  to  a  person,  who  might,  had 
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he  not  been  restrained  by  the  interposition  of  the  Court,  have 
availed  himself  of  his  legal  remedy :  and  relied  on  Pulteney  v. 
Warren,\  and  Morgan  v.  Morgan  and  Jones.l 

The  Lord  Chancellor: 

I  take  the  principle  to  be  as  laid  dowTi  by  Lord  Eldon  in 
Pulteney  v.  Warren^  that  where  a  party  is  prevented  by  the 
Court  from  proceeding  to  establish  his  right  at  law,  it  is  the  duty 
of  the  Court  to  see  no  injury  arise  to  him,  in  consequence  of  its 
interference.  Now,  the  very  reverse  of  this  is,  what  the  plaintiff 
contends ;  that  this  injunction  granted  at  his  instance,  and  for 
his  benefit,  shall  operate  to  the  prejudice  of  the  defendant's 
legal  right,  and  for  this  he  is  to  receive  no  compensation. 
Surely  that  is  repugnant  to  every  principle  of  equity,  and  if  I 
had  not  the  case  in  Dickens,  as  an  authority,  I  should  not,  on 
the  general  *principle  long  recognised  by  this  Court,  and  acted 
upon  in  Pulteney  v.  Warren^^  hesitate  to  make  the  precedent. 

The  cases  referred  to,  establishing  as  a  general  principle,  that 
the  arrears  of  an  annuity  do  not  carry  interest,  cannot  apply  to 
the  present  case.  Finding  therefore,  that  the  defendant  has 
sustained  an  injury  by  the  injunction,  in  delaying  his  proceed- 
ings at  law,  I  think  I  am  bound  to  give  compensation,  by 
decreeing  him  entitled  to  interest  on  the  arrears,  that  accrued 
subsequent  to  the  issuing  of  the  injunction.  If  the  rule  of  the 
Court  were,  what  it  is  contended  by  the  plaintiff  to  be,  I  doubt, 
whether  in  any  case,  I  should  be  induced  to  grant  an  injunction. 


1810. 
Feb.  20,  23. 


SAVAGE    V.    CAEROLL. 

(1  Ball  &  Beatty,  265—285.) 

Mankebb,        a  passage  from  the  Lord  Chancellor's  judgment  on  the  further 
OP  Ireland,  hearing  of  this  case  is  reported  post,  p.  108.    The  other  material 
points  in  the  case  are  covered  by  Lincoln  v.  Pelham,  \\  Broome  v. 
AfoncA:,ir  and  other  cases  of  authority. 


t  5  B.  B.  226  (6  Ves.  73). 
I  2  Dick.  643. 
§  5  B.  B.  226. 


II  7  B.  B.  370  (10  Ves.  166). 
IT  8  B.  B.  48  (10  Ves.  597). 
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Feb,  20,  23. 

(1  BaU  &  Beatty,  298—307.)  . 

Gift  by  a  brother,  standing  in  loco  parentis,  an  ademption  of  a  legacy  Manners, 

in  his  will.  op  Ib'kland. 

Parol  eyidenoe  admissible  to  fortify  the  presumption  of  a  legacy  being 
adeemed. 

Codicil,  ratifying  the  will  does  not  set  up  an  adeemed  legacy. 


[298] 


Charlbs  Stanley  Monck,  afterwards  Lord  Viscount  Monck,  by 

will,  bearing  date  the  29th  of  August,  1794,  after  reciting,  that 

he  had  upon  the  marriage  of  his  brother  Thomas  Stanley  Monck, 

given  his  bond  for  5,000Z.,  to  the  uses  of  his  marriage  settlement, 

and  as  a  provision  for  him  and  his  issue,  made  the  following 

bequest.     **  I  do  hereby  give    and  bequeath    to    my  brother 

William  Domville  Stanley  Monck  (the  plaintiff)  the  like  sum  of 

5,000/.,  and  the  interest  thereof  at  51.  per  cent.,  to  be  paid  by  my 

trustees  during  his  life ;  and  in  case  the  said  W.  D.  S.  Monck 

shall  at  any  time  hereafter  marry,  I  do  authorize  and  empower 

him  to  settle  a  jointure  of  150Z.  per  annum  upon  his  wife,  part 

of  the  interest  of  the  5,000/. ;  the  principal  to  go  to  the  issue  of 

such  marriage,"  and  on  failure  of  issue  in  W.  D.  S.  Monck,  the 

testator  directed  the  5,000/.  "  to  lapse  into  his  real  estates  for 

the  benefit  of  his  eldest  son,"  the  defendant  Lord  Monck.     On 

the  30th  of  April,  1796,  Lord  Monck  passed  his  bond  for  4,000/., 

to  the  trustees  in  the  marriage  settlement,  bearing  date  the 

same  day,  and  executed  upon  the  marriage  of  the  plaintiff  W.  D. 

S.  Monck  with  his  present  wife.   The  uses  whereof  were  declared 

to  be,  to  pay  the  interest  to  W.  D.  S.  Monck  for  life,  remainder 

to  the  wife  for  life ;  the  principal  to  be  divided  amongst  the  issue 

in  such  shares  as  the  father  should  appoint ;  and  upon  the  death 

of  W.  D.  *  Stanley  Monck  and  his  intended  wife,  without  leaving      [  •290  ] 

any  issue,  who  should  live,  till  the  portions  become  payable, 

then  in  trust  to  assign  the  same  to  Lord  Monck,  his  executors, 

administrators,  and  assigns.    Lord    Monck    had,   some    time 

antecedent  to  this,  advanced  1,000/.  to  his  brother  the  plaintiff, 

to  enable  him  to  purchase  a  house. 

By  a  codicil  bearing  date  the  1st  of  December,  1801,  Lord 
Monck,  after  reciting  his  will,  which  he  did  thereby  ''  ratify  and 
confirm  in  all  respects,"  gave  an  additional  jointure  to  his  wife, 
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increased  the  legacies  to  his  younger  children,  and  very  soon 
afterwards  died,  without  altering  his  will,  or  codicil.  On  the  7th 
of  April,  1807,  the  bill  in  this  cause  was  filed  by  the  plaintiffs 
W.  D.  S.  Monck,  his  wife,  and  children,  to  be  decreed  entitled  to 
the  bequest  of  5,0002.,  contained  in  the  will  of  the  late  Lord 
Monck  which  was  resisted  by  the  defendant,  who  by  his  answer 
contended,  that  it  had  been  adeemed  by  the  provision,  mtide  for 
the  plaintiffs  in  the  lifetime  of  Lord  Monck.  Parol  evidence  was 
given  by  near  relatives  of  the  family,  of  declarations  by  Lord 
Monck  after  the  execution  of  his  will,  stating  his  intention  to 
provide  for  both  of  his  brothers  equally  ;  that,  at  the  request  of 
the  plaintiff,  he  gave  him  1,000Z.,  part  of  what  he  intended  to 
leave  him ;  that  he  had  settled  4,000Z.  upon  his  marriage,  and 
that  he  had  thus  paid  the  5,0002.,  he  intended  to  leave  him,  and 
shortly  before  his  death  he  directed  his  brother  Thomas,  who 
owed  him  7002.,  to  pay  the  half  of  it  to  the  plaintiff,  to  make 
them  equal  in  the  provision  he  made  for  them. 


[SCO] 


[  :50l  ] 


Feb.  23. 

[  302  ] 


The  Solicitor-General,  Mr.  Burne,  and  Mr.  Edward  Pcnne- 
father,  for  the  plaintiff.     ♦     *     ♦ 

The  Attorney 'General,  Serjeant  Ball,  and  Mr,  Ridgeway,  for 
the  defendant.     ♦     ♦     ♦ 

[The  arguments  of  counsel  and  the  principal  cases  cited  by 
them  are  sufficiently  referred  to  in  the  judgment.] 

The  Lord  Chancellor: 

In  this  cause  the  bill  is  brought  by  Wm.  D.  Stanley  Monck, 
on  behalf  of  himself  and  his  children  against  the  representatives 
of  Lord  Monck,  the  late  brother  of  the  plaintiff,  to  have  6,000/., 
settled  on  his  children,  pursuant  to  the  will  of  Lord  Monck.  It 
appears  that,  in  the  year  1794,  Lord  Monck  having  two  younger 
brothers  unprovided  for,  and  a  family  of  his  own,  made  his  will, 
and  after  stating  his  having  made  a  settlement  upon  the  mar- 
riage of  his  brother  Thomas,  he  goes  on  thus:  "I  do  hereby 
give  and  bequeath  to  my  brother  W.  D.  Stanley  Monck  the  like 
sum  of  6,000Z.,  and  the  interest  thereof,"  and  upon  the  mar- 
riage of  his  brother,  he  directs  it  to  be  limited  strictly,  with 
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power  to  Bettle  a  jointure  of  ISOL  per  annum :  and  in  case  of 
failure  of  issue  in  his  brother,  he  directs  *the  5,000/.  to  fall  into 
his  real  estate  for  the  benefit  of  his  eldest  son.  Now  it  is 
manifest,  so  far  as  the  will  expresses  the  intention  of  the  tes- 
tator, that  he  meant  to  make  an  equal  provision  for  each  of  his 
two  brothers ;  and  I  think  it  will  also  appear,  that  this  intention 
continued  unvaried  till  his  death.  He  had  settled  5,0002.  on  one 
brother,  and  he  bequeaths  a  like  sum  in  strict  settlement  to  his 
other  brother,  the  plaintiff,  in  the  event  of  his  marriage.  Li 
1796,  the  event.  Lord  Monck  looked  forward  to,  happened ;  the 
plaintiff  married,  and  on  that  occasion.  Lord  Monck  gave  his 
bond  for  4,000L,  to  be  limited  to  the  use  of  the  plaintiff  for  life  ; 
remainder  to  his  wife  for  life ;  remainder  to  the  children  of  the 
marriage,  and  if  none,  then  to  go  to  the  obligor.  This  settle- 
ment was  secured  by  the  bond  of  Lord  Monck,  as  had  been  done 
in  his  brother's  case. 

It  is  an  established  principle  laid  down  in  several  cases,  par- 
ticularly in  Debeze  v.  Mann^^  and  denied  in  none  ;  that  where  a 
legacy  is  given  for  a  particular  purpose,  that  is  anticipated  by  an 
advancement  by  the  testator,  subsequent  to  the  will,  and  for  the 
same  purpose,  the  legacy  is  presumed  to  be  adeemed ;  that  pre- 
sumption is  capable  however  of  being  rebutted  by  evidence,  here 
there  is  no  evidence ;  I  would  put  it  thus :  suppose  the  testator 
had  by  his  will,  left  5,000Z.  to  his  brother  to  buy  a  house 
Merrion  Square,  and  afterwards  he  himself  buys  one,  which  he 
gives  to  his  brother,  are  there  to  be  two  houses  bought  ?  It  was 
pressed  upon  me  by  the  counsel  for  the  plaintiff,  that  the 
variance  in  the  provision  by  the  settlement,  *and  the  will  distin- 
guished this  case ;  that  is  a  circumstance,  which  may  avail  to 
prove  it  not  to  be  in  satisfaction  of  a  debt,  or  covenant,  but  never 
of  a  legacy  given  as  a  provision,  this  distinction  was  taken  by 
Lord  Habdwicke  in  the  case  of  Clarke  v.  Sewell,l  and  in  Trimmer 
V.  Bayne,^  this  doctrine  is  recognized  by  Lord  Eldon  ;  wherein 
he  states  the  question  to  be,  ''whether  the  limitations  being 
different,  it  was  an  ademption,"  and  lays  down  this  rule :  that 
where  a  parent  or  person  in  loco  parentis  gives  a  legacy,  as  a 
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t  1  B.  B.  57  (1  Cox,  346);  alfio  re- 
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portion,  and  afterwards  upon  marriage,  or  any  other  occasion 
calling  for  it,  advances  in  the  nature  of  a  portion  to  that  child, 
that  will  amount  to  an  ademption  of  the  gift  by  will,  and  this 
Court  will  presume  he  meant  to  satisfy  the  one  by  the  other.  It 
differs  from  the  performance,  or  satisfaction  of  a  covenant  in 
this ;  that  the  Court  overlooks  small  differences  in  the  circum- 
stance <of  that,  which  is  purposed  to  be  given,  and  that,  in 
satisfaction  of  which,  it  is  contended  to  be  given. 

Now  most  clearly.  Lord  Monck  stood  in  loco  parentis,  for  he 
makes  a  most  liberal  provision  for  a  younger  brother  unprovided 
for,  and  to  the  same  amount  he  did  for  his  own'younger  children. 
It  was  not  a  legacy  he  intended,  or  an  act  of  bounty,  but  a  pro- 
vision for  him  on  marriage.  This  was  in  fact  placing  himself 
in  loco  parentis,  and  he  has  anticipated  that,  which  was  provided 
for  by  his  will.  As  to  the  4,000/.,  it  certainly  is  a  satisfaction 
pro  tanto,  the  will  gives  5,000Z.,  and  4,000/.  only  is  secured  by 
the  bond.  How  does  that  *happen  ?  Why  it  appears  from  the 
testimony  of  a  witness,  that  1,0002.  had^been  paid  at  the  desire 
of  the  plaintiff ;  and  although  the  plaintiff,  for  the  sake  of  his 
children,  was  right  in  bringing  this  case  before  the  Court ;  yet 
he  ought  to  have  done  it  more  fully,  and  candidly,  than  he  has 
done.  He  ought  to  have  stated  every  circumstance,  relative  to 
the  transaction,  which  he  has  not  done ;  but  puts  Lord  Monck 
to  the  necessity  of  giving  parol  evidence  of  this  material  fact,  of 
the  1,000/.,  paid,  and  objects  to  the  evidence  as  inadmissible, 
insisting  that  such  evidence  cannot  be  received  to  support,  bat 
only  to  rebut  a  presumption.  This  point  occurred  in  the  case  of 
Rosewell  v.  Bennet,\  where  Lord  Hardwiceb  was  clearly  of 
opinion  to  admit  evidence,  explanatory  of  the  testator's  intention 
in  the  act  done  by  him,  and  which  was  insisted  upon  as  an 
ademption,  and  Lord  Hardwicke  stated,  that  it  had  been  done  so 
before  at  the  Bolls  by  Sir  Joseph  Jektll,  and  by  Lord  Kn^o  : 
then,  the  very  point  of  the  admissibility  of  those  declarations 
has  been  decided ;  and  in  the  case  otPole  v.  Lord  Somers,l  Lord 
Eldon  was  of  opinion,  that  such  evidence  was  admissible  to 
confirm,  as  well  as  to  rebut  a  presumption. 


t  3  Atk.  77.  case    of    Hinchdiffe   v.   Hinchdife^ 

X  6  Yes.  321 ,  followiog  the  leading     4  B.  B.  89  (3  Yes.  516).^0.  A.  8. 
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Well  then,  1,0002.  is  advanced  by  Lord  Monck,  and  this  is 
proved  by  the  testimony  of  Miss  Isabella  Quin ;  she  states,  that 
it  was  advanced  between  the  time  of  making  the  will,  and  the 
plaintiff's  marriage,  and  that  Lord  Monck  often  declared,  that 
his  brother  the  plaintiff  was  very  desirous  of  getting  some  of  the 
money,  intended  to  be  settled  *upon  him ;  that  Lord  Monck  had 
in  consequence  thereof  advanced  1,000Z.,  which  he  considered  as 
part  of  the  5,0001.,  he  intended  to  leave  or  settle  on  plaintiff,  or 
as  part  of  what  he  had  left  by  will ;  and  deponent  often  heard 
Lord  Monck  say,  he  had  given  1,000!.,  to  plaintiff,  and  settled 
4,0002.,  on  his  marriage,  and  that  the  5,000!.,  he  meant  to  leave 
him,  was  paid  in  that  manner,  and  in  lieu  of  the  legacy,  and 
always  heard  Lord  Monck  say,  he  intended  to  provide  for  his 
brothers  equally.  It  is  not  a  little  material,  that  Lady 
Monck,  who  is  a  party,  corroborates  this  testimony  by  her 
answer. 

I  said  at  the  hearing  of  this  cause,  that  I  was  afraid  of  the 
danger  of  permitting  further  evidence,  to  be  given  after  publica- 
tion had  passed,  and  I  had  some  doubts  whether  I  should  give 
leave  to  examine  Lady  Monck  in  this  case ;  but  I  see  no  occasion 
to  have  recourse  to  such  a  step,  as  the  evidence,  I  have  observed 
upon,  very  sufficiently  proves ;  that  Lord  Monck  continued  to 
retain  the  same  intention  to  the  hour  of  his  death,  of  making  an 
equal  provision  for  his  two  brothers.  But  then  it  is  contended, 
that  the  codicil,  being  a  re-publication  of  his  will,  again  sets  up 
this  bequest,  and  the  plaintiffs  rely  upon  the  following  words : 
"Which  will,  I  do  hereby  ratify  and  confirm  in  all  respects." 
This  amounts  to  a  re-publication  to  some  purposes  I  do  admit ; 
such  as  to  pass  after  purchased  lands,  and  makes  the  will  speak 
from  the  date  of  the  codicil,  but  I  never  knew  it  to  set  up  a 
revoked,  or  an  adeemed  legacy.  In  the  case  of  Irod  v.  Hurst,^ 
^where  the  codicil  went  to  ratify  and  confirm  the  will,  as  here ; 
yet  being  considered  as  nothing  more,  than  mere  words  of  form, 
it  was  decided  that  the  codicil  did  not  set  up  an  adeemed 
legacy. 

In  that  case  then,  this  point  is  expressly  decided ;  but  possibly 
it  might  be  objected,  that  this  book  is  not  very  accurate,  or  of 

t  2  Ereem.  224. 
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r. 
Lord 

HONCK. 
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high  authority ;  however  the  same  point  was  expressly  decided  in 
Drinkwater  v.  Falconer;  +  there  Sir  Thomas  Clarke  considered  a 
lapsed  and  adeemed  legacy  the  same ;  so  says  he  by*a  parity  of 
reasoning,  where  adeemed,  it  is  not  set  up.  It  is  evident,  that 
Sir  Thomas  Clarke  must  have  had  this  case  of  Irod  v.  Hurst  in 
his  mind,  though  he  does  not  refer  to  it.  This  point  was  also 
recognized  in  Crosbie  v.  M'Douall,  I  where  the  same  principle 
was  acted  upon.  The  re-publication  therefore  of  this  will  by  the 
codicil  does  not  set  up  the  legacy,  that  had  been  adeemed. 
This  is  a  family  cause,  and  a  proper  point  to  come  before  the 
Court,  and  it  is  raised  by  the  testator  himself. 

/  dismiss  the  bill  therefore  wiiliout  costs. 
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July  7,  D. 
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Mai^nebs, 
L.C. 

OF  IfiELAND. 
[377] 


LOED   TEIMLESTON  v.  HAMILL.§ 

(1  Ball  &  Beatty,  377—386.) 

A  creditor,  in  possession  of  his  debtor's  estate,  under  a  power  of 
attorney,  taking  an  assignment  of  a  mortgage ;  to  account  as  agent, 
and  allowed  receiver's  fees,  so  long  as  the  trusts,  imposed  by  the  power, 
required  him  to  be  in  possession ;  after  that,  to  be  charged  as  mortgagee 
in  possession. 

Expenses  incurred  by  mortgagee  in  possession,  for  the  protection  of 
the  estate,  acquiesced  in  by  mortgagor,  allowed. 

Mortgagee  in  possession,  charged  with  interest  on  gales  of  rent 
received  by  him  after  debt  satisfied. 

Distinction,  between  accounts  by  agent,  and  mortgagee  in  possession. 

If  mortgagee  enter  into  possession  of  the  lands  he  must  account  at 
their  utmost  value ;  if  into  receipt  of  the  rents,  to  be  charged  at  the  rate 
of  the  rents  reserved. 

Mortgagee  in  possession  allowed  expenses  absolutely  necessary  for  the 
protection  of  the  estate. 

Trustee  bound  to  pay  interest  on  money  retained  a  length  of  time. 

The  bill  in  this  cause  was  filed  in  1804,  to  redeem  an  estate, 
granted  in  mortgage  in  1791,  by  Lord  Kingsland,  and  Lord 
Fauconberg,  his  trustee,  to  Maximilian  Faviere,  in  consideration 
of  the  sum  of  5,800Z.  On  the  13th  of  June,  1797,  Lord  Faucon- 
berg, and  Faviere  executed  their  joint  bond  to  the  defendant, 
Hugh  Hamill,  to  secure  the  sum  of  2,270i.,  due  by  Lord  Kings- 

t  2  Ves.  Sen.  623.  E.  2  H.  L.  1,  36  L.  J.  Ch.  292,  le 

t  4  E.  E.  301  (4  Ves.  610).  L.  T.  N.  S.  243. 

§  Parkinson  v.  Hanhury  (1867)  L. 
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land,  to  him,  and  at  the  same  time,  they  executed  a  po^v^er  of       lord 
attorney,  irrevocably  appointing  the  defendant,  receiver  of  the  „. 

rents  of  the  estate,  and  empowering  him  to  grant  leases  for  the  ^-^mill. 
term  of  seven  years :  the  trusts  were,  that  the  defendant  should, 
out  of  the  rents,  pay  all  annuities,  charged  on  the  estate,  the 
interest  on  all  incumbrances,  the  costs  and  expenses  of  keeping 
the  estate  in  good  condition,  and  repair,  and  the  overplus  to  be 
applied  in  discharge  of  the  sum  of  2,2702.,  the  debt  due  the 
defendant ;  who  covenanted,  that  so  long  as  the  estate  should 
continue  under  his  management,  he  would  not  institute  any  suit 
against  Lord  Fauconberg,  or  Faviere,  *on  account  of  the  sum  [  *-^78  ] 
due  him ;  and  it  was  declared,  that,  as  soon  as  the  said  sum  was 
paid  off,  the  power  of  attorney  should  cease. 

It  appeared,  that  immediately  after  the  defendant  had  begun 
to  act  under  the  power  of  attorney,  considerable  expenses  were 
incurred  by  him,  in  protecting  the  estate  from  a  person  who  set 
up  a  claim  to  it,  and  who  had  made  various  attempts  to  obtain 
possession  of  the  family  mansion  house,  and  demesne.  It  also 
appeared,  Lord  Fauconberg  was  apprized  of  this,  and  that 
regular  accounts  of  the  expenses  were  furnished  him  by  the 
defendant,  with  which  he  expressed  himself  satisfied. 

In  the  beginning  of  1798,  Faviere  applied  to  Lord  Fauconberg 
for  payment  of  the  mortgage,  when  the  defendant,  at  the  desire, 
and  recommendation  of  Lord  Fauconberg,  agreed  to  advance  the 
money  then  due ;  and  on  the  1st  of  March,  in  that  year,  an 
assignment  was  executed  by  Faviere  to  the  defendant,  to  which 
Lord  Fauconberg,  and  Lord  Kingsland  were  executing  parties. 
The  defendant  continued  in  possession  of  the  estate,  during  the 
life  of  Lord  Fauconberg,  and  applied  the  rents  in  discharge  of 
the  trusts,  and  regular  accounts  of  the  receipts,  and  disburse- 
ments were  transmitted  by  him,  to  Lord  Fauconberg.  In  1800, 
Lord  Kingsland  died,  and  the  plaintiff,  Lord  Trimleston,  his 
heir-at-law,  succeeded  to  his  estates  ;  and  in  1802,  Lord  Faucon- 
berg died.  In  1806,  the  cause  was  heard,  a  redemption  decreed 
on  payment  of  principal,  interest,  and  costs,  and  an  account 
directed  of  what  was  due  on- the  mortgage,  and  also  of  what  *the  [  *379  ] 
defendant  made,  or  without  wilful  default,  might  have  made  of  the 
mortgaged  premises,  since  he  entered  into  possession,  giving  the 
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I.ORD  .     defendant  all  just  credits  he  was,  under  the  power  of  attorney, 

^  entitled  to. 

HAMiLL.  rpjj^  Master,  by  his  report,  bearing  date  the  17th  of  May,  1810, 
stated ;  that  it  appearing  Lord  Fauconberg  had  acquiesced  in 
the  accounts  furnished  by  the  defendant,  he  had  not  considered 
the  defendant  as  strict  mortgagee  in  possession,  during  the  life- 
time  of  Lord  Fauconberg,  but  as  acting  under  him  in  the  man- 
agement of  the  estate ;  he  had  therefore  taken  the  accounts, 
furnished  by  the  defendant  to  Lord  Fauconberg,  as  the  basis,  by 
which  he  charged,  and  debited  the  defendant  to  the  gale  day  next, 
after  the  death  of  Lord  Fauconberg ;  and  to  that  period,  he 
charged  the  defendant  with  what  he  had  actually  made  out  of 
that  part  of  the  estate  in  his  possession,  but  had  disallowed  him 
receiver's  fees.  That,  from  Lord  Fauconberg's  death,  he  had 
charged  him  as  mortgagee  in  possession.  The  report  then  stated, 
that  on  the  25th  of  September,  1800,  the  bond,  executed  by 
Lord  Fauconberg,  and  Faviere  to  the  defendant,  together  with 
all  interest,  and  costs  due  on  it,  was  paid  out  of  the  rents ;  and 
that  on  the  25th  of  September,  1805,  the  mortgage  was  paid  o£F. 
The  plaintiff  took  several  exceptions  to  the  report,  because  the 
Master  had  not  charged  the  defendant  as  mortgagee  from  the 
time  he  entered  into  possession ;  insisting,  that  he  should  have 
so  charged  him  from  the  time  the  bond  was  paid  off,  as  the 

[  *380  ]  power  of  attorney  *then  ceased ;  also,  because  the  Master  had 
allowed  charges  for  protecting  and  managing  the  estate;  and 
had  not  charged  interest  on  the  balances  in  the  hands  of  the 
defendant,  on  the  gales  of  rent  received  by  him,  after  the 
mortgage  was  discharged. 

Exceptions  were  also  taken  by  the  defendant,  because  he  had 
not  been  allowed  receiver's  fees,  and  had  been  charged  as 
mortgagee  in  possession  from  the  death  of  Lord  Fauconberg, 
although  acting  under  the  power  of  attorney.  The  cause  came 
on  to  be  heard  on  the  report,  exceptions,  and  merits. 

■ 

The  Attorney-General^  Mr,  Plunket,  Mr.  Fitzgerald^  and 
Mr.  KemmiSf  for  the  plaintiff.     ♦     ♦    ♦ 

[382]  The  Solidtor-Generai,  Serjeant  BaU,  Serjeant  M^Mahan, 
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Mr.  Burton,  and  Mr.  Furlong,  for  the  *defendaiit,  contended ;     •  Lord 

Trimleston 

that  Mr.  Hamill  having  acted  as  the  agent  of  the  estate  daring  r. 

the  lifetime  of  Lord  Fauconberg,  after  his  death,  and  until  the  Hamili. 
bill  was  filed,  no  objection  having  been  made  by  the  plaintiff,  to  ^  *^^^  ^ 
his  continuing  in  that  situation,  he  ought  to  be  considered  as 
agent,  and  allowed  the  fees  to  the  time  of  filing  the  bill ;  that 
the  accounts  furnished  to  Lord  Fauconberg,  in  which  were  in- 
cluded regular  charges  for  receiver's  fees,  must  be  considered  as 
settled  accounts,  and  cannot  be  unravelled :  and  relied  on  the 
cases  of  Gilbert  v.  Golding,\  and  Owen  v.  Oriffitlis,l  that  a  mort- 
gagee should  not  pay  interest  or  costs,  although  overpaid ;  when 
there  is  a  decree  for  a  redemption  on  payment  of  principal, 
interest,  and  costs. 

Thb  Lobd  Chancellor:  July 9. 

The  first  question  for  the  consideration  of  the  Court  is,  from 
what  period  the  defendant  is  to  be  charged  as  mortgagee  in 
possession?  If  it  appeared,  that  he  went  into  possession  as 
agent,  and  as  such  rendered  accounts  regularly,  which  were 
received  and  allowed  by  Lord  Fauconberg,  I  think  that  was 
the  criterion  by  which  the  Master  ought  to  have  taken  the 
accoxmts ;  for  a  mortgagee  in  possession  never  renders  annual 
accounts,  but  the  mortgagor  lies  by,  and-when  he  conceives 
the  mortgagee's  debt  is  satisfied,  he  calls  on  him  for  a  final 
adjustment.  Now,  here  Lord  Fauconberg,  receiving  accounts 
regularly  from  the  defendant,  shews  he  considered  *him  as  [  *384  ] 
agent,  acting  under  the  power  of  attorney  and  not  as  mortgagee. 
How  could  the  defendant  under  the  power  of  attorney  be  con- 
sidered as  a  mortgagee ;  it  conveyed  no  estate  to  him,  it  only 
gave  him  a  power  of  using  the  name  of  the  grantor ;  besides, 
the  debt,  due  at  the  time  of  the  execution  of  the  power,  did 
not  entitle  the  defendant  to  enter  into  possession  of  the  entire 
of  the  estate,  except  imder  a  custodiam ;  it  is  manifest  from  the 
words  of  the  instrument,  that  the  intention  of  all  parties  was, 
that  the  defendant  should  go  into  possession  of  the  entire  estate, 
for  the  purpose  of  applying  the  rents  in  the  manner  there 
pointed  out.    I  am  therefore  inclined  to  think,  that  the  defen- 

t  2  Anst.  442.  {  Amb.  620. 
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LosD       dant,  thus  acting  with  the  concurrence  of  Lord  Fauconberg» 

Tfillf  IiEST  ON 

r,  and  Faviere  the  mortgagee,  must  be  considered  as  agent,  and 

Hamill.     ought  to  account  accordingly  ;  and  indeed  when  I  reflect  on  the 

manner  the  accounts  were  rendered  by  the  defendant,  I  do  not 

think  I  am  now  at  liberty  to  question  them,  particularly  as  they 

were  investigated,  and  acquiesced  in  by  Lord  Fauconberg. 

So  long  as  the  trusts,  for  which  the  power  was  executed, 
required  the  defendant  to  be  in  possession,  he  must  be  considered 
as  agent,  and  to  that  period  he  must  be  allowed  receiver's  fees  ; 
but  after  his  debt  was  satisfied.  Lord  Fauconberg  appears  to 
have  been  badly  advised,  to  permit  him  to  continue  in  possession 
as  agent.  The  case  of  Chambers  v.  Goldwin,^  that  has  been 
relied  on,  decides,  that  a  party  getting  into  possession  as  a  quasi 
I  *386  ]  mortgagee  is  not  entitled  to  agent's  fees  ;  *but  here  the  defen- 
dant entered  as  agent,  and  the  Master  has  taken  the  account 
down  to  September,  1800,  correctly,  except  in  not  allowing  the 
defendant  receiver's  fees,  which  he  was  entitled  to. 

If  a  mortgagee  enter  into  possession  of  the  lands,  he  is  always 
charged  with  the  utmost  value  they  are  proved  to  be  worth ; 
but  if  he  only  enter  into  the  receipt  of  the  rents,  he  accounts 
at  the  rate  of  the  rent  reserved.  Where  a  mortgagee  in  posses- 
sion finds  it  absolutely  necessary  for  the  protection  of  the  estate, 
to  incur  extraordinary  expenses,  he  should,  I  conceive,  be  allowed 
them ;  particularly  in  the  present  case,  where  accounts  were 
regularly  furnished  to  Lord  Fauconberg,  who  never  appears  to 
have  objected  to  them ;  those  expenses  must  therefore  be  con- 
sidered as  incurred  with  his  approbation,  if  he  had  not  been 
apprized  of  them,  I  should  feel  considerable  difSculty  in  allowing 
them ;  for,  even  in  the  case  of  absolute  necessity,  it  is  incumbent 
on  the  mortgagee  to  apprize  the  mortgagor  as  soon  as  possible, 
of  the  necessity  of  incurring  such  extraordinary  expenses. 

The  question  of  interest  does  not  appear  to  have  arisen  in  the 
case  of  Oilbert  v.  Golding^X  referred  to  by  the  counsel  for  the 
defendant,  there  the  costs  were  not  reserved,  and  the  objection 
was  too  late ;  the  other  case  in  Ambler  §  was  a  case  of  costs 
only,  but  I  am  clear,  that  a  trustee  having  money  in  his  hands 
[  *886  ]      for  a  ^length  of  time,  as  is  the  case  of  this  defendant,  is  bound 

t  7  B.  E.  181  (9  Ves.  254).        %  2  Anat.  442,.       $  Owen  v.  Griffith,  Amb.  520. 
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to  pay  interest  on  the  sums  retained  by  him.t  I  will  therefore 
send  it  back  to  the  Master  to  ascertain,  what  the  defendant 
received,  or  without  his  wilful  default  might  have  received, 
since  the  mortgage  has  been  paid ;  and  io.  charge  him  with 
interest  from  the  time  he  received  each  gale  of  rent. 

On  this  day,  the  cause  again  came  on  to  be  heard,  upon  the 
farther  report  of  the  Master,  charging  the  defendant  with 
interest  upon  the  rents  in  his  hands ;  but  as  there  was  no 
reservation  in  the  decree  to  account,  as  to  the  costs,  and  the 
redemption  being  decreed  upon  payment  of  principal,  interest, 
and  costs ;  the  defendant  was  declared  entitled  to  his  costs. 


LOBD 

TaiMLEBTON 

V. 

Hauill. 


Avg,  2. 


MULVANY  V.  DILLON. 

(1  Ball  &  Beatty,  409—420.) 

Lease,  obtained  by  a  person  interfering  with  the  assets,  and  compelling 
the  surrender  by  executors  of  a  leasehold  interest  bequeathed  to  minors, 
a  graft  on  the  former  lease  so  surrendered. 

Fatbick  Madden,  by  will  bearing  date  the  1st  of  October,  1790, 
bequeathed  his  interest  in  the  lands  of  Ashpark,  held  under  a 
lease  for  thirty-one  years,  of  which  seventeen  were  then  un- 
expired ;  and  also  his  interest  in  the  residue  of  a  term  for  years 
in  the  lands  of  Bogside,  of  which  about  six  remained  ui^expired, 
with  all  his  stock  and  other  property  to  his  *children,  William 
Madden,  and  the  plaintiff  Christian  Mulvany,  then  minors,  share 
and  share  alike ;  and  in  the  event  of  either  dying  before  twenty- 
one,  then  to  the  survivor,  and  of  his  will  appointed  John  Madden, 
Thomas  Magrane,  and  John  Moncks,  to  be  executors.  Moncks 
declined  acting,  but  Madden  and  Magrane  both  proved  the  will, 
and  entered  upon  the  lands,  the  latter  with  a  view  to  benefit  the 
children.  The  testator  died  on  the  8th  of  October,  1790,  without 
altering  his  will;  and  in  the  month  following,  Sir  William 
Dillon,  who  held  considerable  farms  in  the  neighbourhood,  and 
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McLVAirr    posseBBed  great  influence  there,  in   collusion    with   Madd^n^ 


•  • 


Dillon,  cautioned  the  tenants,  and  debtors  of  the  estate,  from  paying 
their  rents  or  the  money  due  by  them  to  Magrane  the  executaf. 
He  also  entered  upon  the  lands  and  prevented  Magrane  from 
tilling  and  managing  them,  and  by  threats  induced  him  to 
surrender  the  lease  of  Ashpark  in  March,  1791,  in  which 
Madden,  the  other  executor  concurred;  and  immediately  after 
Sir  W.  Dillon  obtained  a  new  lease  of  the  same  lands,  together 
with  a  farm  of  his  own  adjoining,  for  a  term  of  forty-one  years 
at  a  lower  rent  than  was  paid  by  the  testator*  Sir  W.  Dillon 
also,  while  thus  acting  in  the  affairs  of  the  testator,  surrendered 
the  lease  of  Bogside,  and  took  a  new  lease,  declaring  the  trust 
to  be  for  the  plaintiffs.  William  Madden  died  in  1794,  a  minor, 
and  thereupon  the  plaintiff  Christian  became  entitled  to  the 
entirety,  and  she  having  married  the  plaintiff  Mulvany,  they,  on 
the  14th  of  July,  1795,  filed  the  bill  in  this  cause,  to  have  the 

t  '^ii  ]  lease  of  Ashpark  taken  by  Sir  *W.  Dillon  declared  a  trust  for 
them,  as  a  graft  upon  the  former  lease,  and  for  an  account.  In 
1808,  Sir  W.  Dillon  died,  and  the  suit  was  revived  against  his 
personal  representative,  the  defendant,  Garrett  Dillon.  In  1806, 
he  sold  the  interest  in  this  lease  to  the  defendant  Smyth,  who 
was  cautioned  against  purchasing,  by  public  advertisement  in 
the  newspapers,  in  which  the  sale  was  advertised.  The  bill 
charged  that  the  lands  were  originally  let  too  high  to  Madden, 
and  that  Mr.  Bowley  the  head  landlord  had  promised  him  a 
reduction  in  the  rent;  and  it  appeared  that  the  stock  on  the 
farm  was  distrained  for  the  rent,  due  at  the  time  of  the  death  of 
P.  Madden,  in  the  month  of  November  following. 

On  the  first  hearing  of  this  cause,  a  decree  was  pronounced, 
declaring  the  lease  taken  by  Sir  W.  Dillon  so  far  as  regarded 
the  lands  of  Ashpark,  a  trust  for  the  plaintiffs,  and  an  account 
was  directed.  But  the  defendants  being  then  unable  to  discover 
the  original  lease  that  had  been  surrendered,  and  it  having  been 
since  found  among  the  papers  of  the  agent  to  Mr.  Bowley,  and 
containing  a  clause  of  non-alienation  without  license  in  writing, 
except  to  the  children  of  the  tenant;  a  re-hearing  was  granted, 
with  liberty  to  prove  it  in  the  cause.  The  plaintiffs,  in  support 
of  their  case,  resorted  to  the  evidence  of  Magrane  the  executor. 


TQL.an.].    1810.    Ib.  CH.    1  BALL  &  BEATTY,  411—414.  45 

•  * 

and  ft  defendant,  who  died  very  soon  after  he  was  examined,     hulvamt 

His  evidence  was  objected  to  on  the  part  of  the  defendants :      Dillon. 

first,  afr  being  a  defendant,  there  being  no  notice,  for  liberty 

to  examine  him,  ♦served  upon  them ;  but  who  were  apprised      C  **^2  ] 

of  his  being  under  examination,  and  called  upon  to  cross-examine 

him;  and  secondly,  he  was  objected  to  as  incompetent,  being 

an  executor  and  liable  to  actions. 

In  support  of  his  evidence,  it  was  argued :  that  though  the 
order  to  examine  did.  not  appear  to  have  been  served ;  yet  the 
defendant's  solicitor  had  express  notice  of  the  witness  being 
under  examination,  and  was  called  upon  to  cross-examine ;  and 
now  when  the  witness  is  dead,  the  Court  would  not  for  this 
informality,  when  the  defendants  might,  if  they  pleased,  have 
cross-examined,  deprive  the  plaintiffs  of  the  benefit  of  his 
testimony,  if  the  witness  be  in  other  respects  competent.    In 

Debrox  v.  cited  in  CopeUmd  v.  Stanton,^  a  witness  was 

examined  after  publication  passed  without  the  usual  order; 
yet,  the  witness  having  died,  before  a  re-examination  could  be 
had,  his  depositions  so  irregularly  taken  were  read,  and  surely 
the  present  case  is  much  stronger  than  that.    *    *    * 

The  Lord  Chancellor  :  [  ^13  ] 

I  am  of  opinion  that  the  evidence  of  Magrane  is  inadmissible 
on  both  the  grounds  that  have  been  urged.  The  want  of  the 
service  of  the  order  was  a  surprise  on  the  defendant,  and  he 
had  no  opportunity  of  cross-examining  the  witness ;  for  though 
he  was  apprised  that  Magrane  was  under  examination ;  yet  it 
does  not  appear,  that  he  was  informed,  it  was  Magrane  the 
defendant,  or  had  the  regular  notice  that  is  required.    *    *    ♦ 

The  Attorney-General,  Mr,  Plunket,  Mr,  WiUiama,  and  Mr.       [  4U  ] 
Thomas  BaU,  for  the  plaintiffs : 

The  principles,  on  which  the  plaintiffs  found  their  title  to 
relief,  are  well  established :  that  a  person,  placing  himself  in  a 
fiduciary  situation,  and  dealing  with  the  property  of  an  infant, 
shall  not  derive  any  advantage  to  himself.     [They  cited  on  this 

t  1  P.  Wms.  414. 
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MuLVANY     point,  Pickering  v.  Foirfe«,+  James  v.  l)ean,t  Campbell  v.  Walker,^ 

DiijioN.      Griffin  v.  Gnj^n,  ||  Huguenin  v.  B(W«Zy,ir  and  other  cases.]     The 

[  415  ]       clause  of  non-alienation  excepts  the  children  of  the  tenant,  and 

by  the  devise  he  has  aliened  to  them,  Thornhill  v.  JKnjr.tt  *  *  * 

[  4lfi  ]  Serjeant  BaU,  Mr.  Johnson^  and  Mr.  Bennett^  for  the  defen- 

dant Dillon,    The  Solicitor-Oeneral,  and  Mr.  FarreU  for 
the  defendant,  Smyth : 

The  executors  did  nothing  improper  in  surrendering  this 
lease ;  it  was  perfectly  competent  for  them  so  to  do ;  and  under 
the  circumstances  of  the  case,  the  stock  on  the  land  being 
distrained  for  the  rent  then  due ;  the  land  being  held  at  too 
high  a  rent,  it  was  their  duty  to  act  in  that  manner.  They 
were  not  bound  to  keep  the  lands  in  their  own  hands,  and  they 
could  not  sell  the  interest  on  account  of  the  clause  of  non- 
alienation.  If  the  surrender  then  was  no  breach  of  trust  in 
the  executors,  Sir  William  Dillon  was  at  liberty  to  treat  for  a 
lease  of  the  lands  for  himself,  and  he  cannot  be  affected  with 
any  trust,  as  he  was  not  placed  in  any  confidential  situation ; 
and  to  affix  such  a  character  upon  him,  would  be  to  establish  a 
principle  perfectly  new  in  a  court  of  equity.  The  plaintiff's 
relief  is  against  the  executors,  if  they  have  acted  wrong,  and 
not  against  Dillon  or  Smyth. 

The  Lord  Ghancbllob: 

The  only  question  is,  whether  on  the  former  hearing  of  this 
[  *417  ]  cause  I  was  in  error,  in  pronouncing  the  ^decree  I  did,  by 
affixing  a  trust  upon  Sir  William  Dillon;  for  I  do  not  think, 
the  clause  of  non-alienation,  which  has  been  the  ground  of 
re-hearing,  varies  the  case.  It  is  a  circumstance  certainly ;  for 
if  no  such  clause  had  been  inserted,  the  executors  ought  to 
have  sold  the  interest  in  the  lease.  But  taking  the  evidence 
as  read  on  this,  and  the  former  hearing,  the  question  is  : 
whether  Sir  William  Dillon  had  so  far  interfered  in  the  manage- 
ment of  the  assets,  as  to  charge  him  with  a  fiduciary  character, 

t  1  Br.  Ch.  Ca.  197.  II  0  B.  B.  61  (1  Sch.  &  Lef.  352). 

$  8  B.  B.  178  (11  Ves.  383).  f  9  B.  B.  276  (U  Ves.  273). 

§  5  B.  B.  135  (5  Ves.  678).  ft  Cro.  Eliz.  757. 


voL.xn.]     1810.    Ib.  CH.    1  BALL  &  BJIATTT,  417—418.  47 

and  to  preclude  him  from'  taking  a  benefit  to  himself  in  this     Mulyakt 
trust  property.  •  diuIon. 

What  are  the  facts  ?  It  is  by  the  bill  alleged,  that  Ashpark 
was  a  valuable  interest,  and  capable  of  being  made  very  bene- 
ficial ;  and  it  appears  that  Magrane  the  executor  actually  took 
on  himself  to  manage  this  farm ;  this  he  alleges  in  his  answer, 
and  that  he  was  prevented  by  the  other  executor  and  Sir  W. 
Dillon  from  continuing  so  to  do.  This  fact  he  puts  in  issue  by 
his  answer,  and  three  witnesses  all  concur  in  swearing  that  Sir 
W.  Dillon  did,  by  his  influence,  and  by  threats,  compel  Magrane 
to  surrender.  What  is  the  consequence  of  this  ?  Why,  that  a 
new  lease  of  those  lands  is  granted  by  Mr.  Eowley  to  Sir  W. 
Dillon,  to  the  prejudice  and  in  exclusion  of  the  minors.  Suppose 
then,  Sir  W.  Dillon  had  purchased  this  interest,  could  he  have 
maintained  it  ?  This  in  fact,  is  but  a  more  circuitous  mode  of 
purchasing,  and  that  depends  on  the  situation  in  which  he  v 
stood.  It  is  perfectly  clear,  that  he  principally  interfered  and 
acted  in  the  management  of  this  part  of  the  property,  and  made 
himself  a  sort  of  agent  to  the  ^executors,  or  indeed  acted  as  an  [  *i\s  ] 
executor.  If  he,  then,  acting  in  that  capacity,  purchase  the 
estate  of  an  infant,  he  does  it  at  his  peril ;  for  whether  he  dealt 
fairly  or  not,  he  cannot  hold  it,  and  the  infant  may,  on  coming 
of  age,  file  a  bill  to  have  the  property  restored  to  him.  It  was 
so  decided  by  Lord  Alvanley,  in  the  case  of  Campbell  v.  Walker,  \ 
and  it  is  perfectly  immaterial  whether  the  transaction  be  fair  or 
not ;  for  in  truth,  in  such  a  case,  the  agent  or  executor  is  both 
buyer  and  seller. 

It  is  proved  that  Sir  W.  Dillon  has,  in  an  unlimited  manner, 
acted  in  this  trust ;  and  he  was  well  aware  of  the  trust  imposed 
on  him,  and  the  situation  in  which  he  was  placed,  for  he  declared 
the  trust  of  the  renewed  lease  of  Bogside.  Then  can  he,  having 
thus  acted,  purchase  this  property?  He  clearly  cannot;  and 
what  he  has  done  is,  in  effect,  the  same  as  purchasing  this 
lease,  for  he  has  compelled  tho  surrender,  and  then  in  an  in- 
direct way  obtained  a  new  lease.  This  is  obtaining  to  himself 
a  beneficial  interest,  to  the  prejudice  of  the  rights  of  those, 
whom  he  was  bound  to  protect;  and  although  it  has  been 

t  5  E.  E.  135  (5  V©8.  678). 
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MuLVAinr  asserted  at  the  bar,  that  to  affix  this  trust  on  Sir  William  Dillon, 
DiLLoir.  ^9  to  introduce  a  new  principle ;  yet  the  cases,  that  have  been 
referred  to,  clearly  shew  it  to  be  a  well-known,  and  established 
principle  in  equity,  directly  applicable  to  the  present  case.  I 
am  therefore  satisfied,  that  Sir  William  Dillon,  by  managing 
the  testator's  estate,  in  the  manner  he  has  done,  has  so  far 
f  *4i9  ]  acted,  as  to  have  disabled  himself,  ^though  he  had  acted  fairly, 
from  retaining  his  purchase. 

But  there  are  other  circumstances  in  this  case.  Three  wit- 
nesses distinctly  prove  thai  he  intimidated  the  executor,  and 
actually  coerced  the  surrender  by  him,  and  then  he  gets  a 
beneficial  lease  for  himself.  Surely  that  does  not  put  his  title 
upon  a  better  ground,  than  if  he  had  given  his  cestuis  que  trusts 
some  consideration  for  their  rights.  How  am  I  to  distinguish 
this  transaction  from  a  dealing  by  an  executor  ?  For  when  Sir 
W.  Dillon  took  the  active  part  he  did  in  the  affairs  of  these 
infants,  he  clothed  himself  with  a  trust. 

I  hear  a  great  character  of  Mr.  Bowley,  as  a  landlord,  and  I 
am  convinced  that  he  would  have  preferred  the  infant  children 
of  his  own  tenants,  if  application  had  been  made  to  him  on 
their  behalf.  He  would,  I  am  sure,  have  given  to  them  the 
same  benefit,  Sir  W.  Dillon  obtained  for  himself ;  or  he  would 
have  permitted  an  alienation  for  their  advantage,  had  he  been 
requested  so  to  do ;  but  Sir  W.  Dillon,  whose  duty  it  was  to 
have  applied  for  such  permission,  never  makes  it;  on  the 
contrary  he  procures  a  very  beneficial  interest  for  himself. 
This  is  the  strongest  case  I  have  ever  met,  where  a  party, 
acting  as  an  executor,  has  disabled  himself  from  taking  any 
benefit  from  the  testator^s  estate. 

[4£0]  ^he    former  decree  was  affirmed;    declaring  the  plaintiffs 

entitled  to  the  benefit  of  the  lease  of  March,  1791,  so  far  as 
regarded  the  lands  of  Ashpark ;  an  account  of  mesne  rates  was 
directed,  with  the  costs  of  the  hearing  and  rehearing. 
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LEGGE  V,   CEOKEE.t  isii. 

(1  BaU  &  Beatty,  506—516.)  Feb^b, 

Pending  a  treaty  for  a  lease  the  lessor  haying  reasonable  ground  for      Maknebs, 
believing  that  an  old  public  right  of  way  across  the  land  had  been  trelant 

extinguished  more  than  thirty  years  before,  made  a  statement  to  that 
effect  to  the  intending  tenant,  who  was  thereby  induced  to  accept  the         [  ^^^  3 
lease. 

Held  that  the  lease  could  not  be  set  aside  for  misrepresentation  or 
mistake  at  the  instance  of  the  lessee,  who  was  subsequently  convicted 
upon  an  indictment  for  obstructing  the  ancient  right  of  way  by  the 
erection  of  a  wall. 

Semhley  The  verdict  upon  an  indictment  for  obstructing  a  right  of  way 
is  not  conclusive  evidence  of  the  right  of  way. 

In  the  beginning  of  1808,  the  house  and  demesne  of  the 
defendant  being  advertised  to  be  let,  in  the  month  of  May,  a 
treaty  for  a  lease  commenced  between  him  and  the  plaintiff, 
Colonel  Legge;  on  viewing  the  grounds,  the  plaintiff,  having 
observed  a  gravel-walk,  or  path  across  a  part  of  the  demesne, 
inquired  of  the  defendant,  if  there  were  any  public  right  of 
way  there  ?  He  told  him  there  was  not,  that  there  had 
formerly  been  a  road  in  that  direction,  which  in  1772  had  been 
stopped  by  a  presentment  of  the  Grand  Jury,  and  from  that 
period  no  right  of  passage  had  ever  been  claimed  ;  that  the  foot- 
way then  existed  only  by  his  permission,  and  that  he,  or  the 
tenant  of  the  place,  could  stop  it  up.  An  agreement  was 
afterwards  concluded  between  them,  the  plaintiff  reduced  the 
heads  of  it  to  writing,  and  amongst  others  he  stated:  ''That 
there  was  no  liberty  of  passage  to  strangers  or  others  through 
the  lands,  except  by  the  option,  or  leave  of  the  tenant."  The 
plaintiff  then  delivered  the  heads  of  the  agreement,  thus  reduced 
to  writing,  but  not  signed  by  either,  to  the  defendant,  who  had 
agreed  to  prepare  the  leases  free  of  expense,  he  being  an  attorney. 

A  draft  of  a  lease  was  afterwards  prepared  by  the  defendant, 
containing  the  covenants  usual  between  landlord  and  tenant, 
and  a  covenant  for  quiet  enjoyment  by  the  plaintiff,  against  the 
acts  of  the  defendant,  *and  all  persons  claiming  under  him ;  this  [  *507  ] 
draft  he  delivered  to  the  plaintiff,  who  kepi  it  ten  days,  and, 
after  having  it  perused  by  his  attorney,  returned  it  with  several 
alterations  and  additions,  to  have  the  leases  prepared  from  it. 

t  Braumlie  t.  Campbell  (1880)  o  App.  Ca.  925,  937. 
B.B. — ^VOL.  Xn.  B 
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I.EOGE  In  a  few  days  after,  the  plaintiff,  accompanied  by  his  attorney, 
Cbokeb.  called  on  the  defendant  to  see  if  the  leases  were  prepared ;  in 
the  course  of  conversation,  some  doubts  arising  respecting 
tenements  in  the  possession  of  under-tenants,  the  defendant  was 
requested  to  produce  the  paper  containing  the  heads  of  the 
agreement ;  on  searching  for  it  he  found  it  had  been  lost,  upon 
which  the  plaintiff  said,  he  had  kept  a  copy,  which  he  took  out, 
and  read ;  and  the  defendant  admitted,  it  contained  the  sub- 
stance of  the  agreement:  the  attorney  for  the  plaintiff  then 
requested  the  defendant  to  let  him  have  a  draft  of  the  lease,  and 
a  statement  of  his  title  ;  the  defendant  objected  to  this,  as  only 
creating  unnecessary  delay,  he  having  undertaken  to  prepare  the 
leases  free  of  expense ;  upon  which  the  request  was  given  up. 

The  plaintiff  on  the  11th  of  June,  was  put  into  possession  of 
the  house  and  demesne;  and  on  the  9th  of  July,  the  leases  being 
prepared  according  to  the  draft,  and  ready  for  executing,  the 
plaintiff  went  to  the  defendant's  house,  and  produced  some 
further  additions,  in  his  own  hand-writing,  respecting  under- 
tenants'  leases,  which  he  requested  might  then  be  inserted  in  the 
leases  r  with  this,  the  defendant  having  complied,  they  were  im- 
[  'oos  ]  mediately  interlined  in  the  leases ;  *the  plaintiff  then  compared 
the  leases  with  the  draft,  and  they  were  executed  by  both  parties. 

Some  time  after  the  plaintiff  had  been  in  possession,  he  built 
a  wall  across  the  gravel-walk,  to  prevent  people  passing  through 
the  demesne ;  upon  which  the  inhabitants  of  the  adjoining 
village  set  up  a  claim  to  a  right  of  way  through  the  demesne, 
which  the  plaintiff  resisting,  they  preferred  an  indictment 
against  him  at  the  Quarter  Sessions,  for  a  nuisance  in  stopping 
the  way ;  the  plaintiff  informed  the  defendant  of  this,  who  in- 
sisted no  right  of  way  existed,  and  recommended  him  to  traverse 
the  indictment,  which  he  accordingly  did.  The  defendant 
furnished  him  with  a  copy  of  the  presentment  in  1772,  which 
stated :  That  the  high  road,  with  which  the  road  through  the 
demesne  had  communicated,  being  stopped  by  a  presentment  of 
the  Grand  Jury  in  1765,  this  road  had  become  useless;  and 
being  broken  up  in  several  places,  and  joining  which  there  were 
several  precipices,  so  as  to  render  it  impassable  for  carriages,  and 
extremely  dangerous  to  foot-passengers;  the  Grand  Jury  did 
therefore  present  that  road  through  the  demesne  to  be  stopped. 
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and  that  the  same  should  cease  for  the  future  to  be  an  high  Legoe 
road.  The  defendant  likewise  assisted  the  plaintifiTs  attorney  in  gqokeb. 
preparing  his  defence,  and  furnished  him  with  instructions  for 
that  purpose.  The  indictment  was  removed  by  certiorari  to  the 
Court  of  King's  Bench ;  and  on  the  trial,  a  right  of  way  on  foot, 
independent  of  the  carriage-road,  having  been  proved  on  the 
part  of  the  prosecution,  to  have  immemorially  existed,  the 
plaintiff  was  found  guilty. 

The  present  bill  was  soon  after  filed  ;  it  charged,  that  at  the  [  ^^  1 
time  the  treaty  commenced,  the  defendant  well  knew  a  public 
right  of  way  existed,  but  that  he  had  purposely  and  wilfully 
misrepresented  the  fact,  in  order  to  induce  the  plaintiff  to 
become  his  tenant ;  that  he  had  undertaken  to  prepare  the 
leases,  according  to  the  heads  of  the  agreement  reduced  to 
writing,  and  given  to  him  by  the  plaintiff  for  that  purpose ;  that 
there  was  no  warranty  of  title,  nor  any  covenant  insuring  the 
plaintiff  against  the  right  of  way  being  established,  introduced  in 
the  leases ;  which  was  charged  to  be  a  fraud  on  the  plaintiff, 
and  altogether  different  from  the  agreement  between  them,  and 
from  the  manner,  in  which  the  defendant  had  undertaken  to 
have  the  leases  prepared.  The  bill  therefore  prayed,  that  the 
leases  might  be  declared  fraudulent  and  void,  and  delivered  up 
to  be  cancelled ;  and  that  the  plaintiff  might  be  re-imbursed  the 
expenses  of  defending  the  indictment;  or  that  an  issue  or  inquiry 
might  be  directed,  to  ascertain  the  injury  he  had  sustained  by 
the  right  of  way  being  established,  and  the  compensation  that 
ought  to  be  made  him. 

It  appeared,  that  the  defendant  had  got  possession  of  part  of 
the  demesne  lands  a  short  time  previous  to  the  presentment  in 
1772;  and  on  the  road,  which  passed  through  the  demesne, 
being  stopped,  he  opened  a  quarry  where  it  had  been ;  and  in 
1785,  on  getting  all  the  lands  into  his  possession,  he  ploughed 
up  and  reclaimed  the  old  road,  and  inclosed  the  demesne  with  a 
stone  wall.  At  that  part  of  the  demesne,  where  the  *old  road  [  *sio  ] 
bad  communicated  with  the  high-road,  gate-piers  and  a  lodge  for 
a  gate-keeper  were  built  by  the  defendant ;  and  he  put  up  iron 
gates  and  a  small  side-door,  which  had  a  lock,  an  iron  latch,  and 
bolt. 

The  steward  of  the  defendant,  who  had  lived  with  him  from 

B  2 
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Lbroi!  1777,  in  his  depositions,  stated :  That  he  had  positive  orders 
croker.  from  the  defendant  to  keep  the  gate  and  side>door  locked,  and 
there  were  general  directions  given  to  the  gate-keeper  to  lock  the 
gate  and  side-door  every  night ;  that  during  the  time  he  lived 
with  the  defendant,  there  was  no  public  passage  through  the 
lands,  nor  any  claim  or  right  of  any  made ;  that  the  gate-keeper 
had  orders  to  allow  persons  of  decent  appearance  to  walk 
through  the  grounds,  and  no  person  of  that  description  was  pre- 
vented walking  there :  that  people  went  through  the  lands,  as 
a  walk  of  amusement  or  recreation,  by  the  permission  of  the 
defendant  or  his  servants,  as  is  usual  in  gentlemen's  demesnes. 

It  was  proved,  from  the  depositions  of  several  witnesses,  that 
for  sixty  years  back,  a  right  of  passage  on  foot  through  the  lands 
had  been  publicly  and  freely  exercised  by  persons  of  all  descrip- 
tions ;  that  it  was  never  thought  necessary  to  ask  the  leave  of 
tlie  owner  of  the  ground,  and  that  the  defendant  had  never 
prevented  or  obstructed  it ;  that  the  gate  was  always  locked,  the 
side-door  was,  in  the  day  time,  on  the  latch,  and  sometimes 
locked  at  night,  but  opened  by  the  gate-keeper  when  applied  to  ; 

i^*^^]       that  during  the  time  *the  defendant  was  in  possession,  he  was 
never  threatened  or  disturbed  in  the  quiet  possession  of  the  lands. 

The  Attorney 'General,  Mr.  Plunket,  and  Mr.  E.  Pemiefather, 
fortheplaintiflf: 

[  r>i2  ]  *     ♦    The  defendant  must  have  been  fully  aware  this  right 

existed,  or  that  it  was  claimed;  at  any  rate  it  is  a  case  of 
mistake,  which  is  a  sufficient  ground  to  induce  the  Court  to 
interfere. 

Serjeant  Ball,  Mr.  Fitzgerald,  Mr.  Whiteatone,   and  Mr. 
Crofton,^  for  the  defendant : 

After  the  presentment  in  1772,  it  was  never  conceived  by  the 
defendant,  that  any  right  of  way  existed ;     *    * 
[&13]  The  defendant  admits,  he  told  Colonel  Legge  there  was  no 

right  of  way ;  this  was  the  firm  conviction  of  his  mind ;  and 
from  the  presentment,  and  the  acquiescence  by  the  public,  he 
was  fully  justified  in  this  opinion.  If  it  were  done  mold  fide,  it 
would  give  the  Court  jurisdiction,  but  if  there  be  no  unfair  motive, 
or  fraudulent  misrepresentation,  this  Court  will  not  interfere. 
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Thb  Lobd  Chancellor:  Lbdoe 

This  bill  is  brought  by  the  plaintiff,  to  have  a  lease  cboker. 
rescinded ;  or  to  have  an  issue  or  a  reference  to  the  Maeter,  in 
the  nature  of  an  issue  quantum  damniftcatus,  directed,  by  reason 
of  a  public  way,  going  through  his  demesne  lands  ;  and  this,  on 
the  grounds  of  the  plaintiff,  having  been  induced,  by  the 
representation  of  the  defendant,  to  take  the  lease. 

It  appears,  that  pending  the  treaty,  and  before  any  agreement 
vas  concluded,  (for  I  find  no  article  had  been  previously  signed,) 
Colonel  Legge  asked  the  defendant,  if  the  public  had  any  right 
of  way  through  the  grounds ;  the  defendant  replied,  that  they 
had  not ;  and  on  this  representation,  it  is  alleged.  Colonel  Legge 
was  induced  to  take  the  lease.  On  a  subsequent  *interview,  it  [  •'>i4  ] 
appears,  that  Colonel  Legge  reduced  the  minutes  of  the  agree- 
ment to  writing;  and  it  was  agreed  the  defendant  should 
prepare  the  lease ;  he  afterwards  gave  a  draft  of  the  lease  to  the 
plaintiff,  who  had  it  in  his  possession  about  ten  days;  and  it 
appears,  that  neither  the  draft,  or  the  lease,  that  was  afterwards 
prepared  from  it,  contain  any  stipulation  or  covenant  in  respect 
of  the  right  of  way.  Then  arises  the  question,  whether  under 
the  head  of  fraud  or  mistake,  the  defendant  is  bound  to  make 
good  the  injury  the  plaintiff  has  sustained,  by  reason  of  the  right 
of  way  being  established ;  and  if  he  is ;  whether  that  is  to  be 
done  by  altogether  rescmding  the  contract,  and  cancelling  the 
leases,  or  by  making  compensation  by  way  of  damages  ? 

If  it  were  a  wilful  misrepresentation,  the  plaintiff  might  be 
entitled  to  relief;  but  where  the  parties  have  expressed  their 
meaning  by  a  lease,  that  has  been,  with  due  deliberation, 
executed;  and  where  there  is  no  wilful  misrepresentation,  nor 
any  mistake,  in  omitting  to  introduce  a  covenant,  respecting  this 
right  of  way  into  the  deed ;  it  would  be  very  dangerous  to  correct 
Ibis  deed  upon  such  slight  grounds.  The  right  of  carriage-way 
was  abated  by  the  presentment ;  Croker  was  in  possession  a 
length  of  time,  upwards  of  thirty  years ;  he  put  up  gates ;  he 
gave  directions  to  his  servants  that  no  person  should  pass, 
without  his  permission.  Is  not  this  strong  evidence  of  an 
interruption  acquiesced  in;  and  is  not  that  of  infinitely  more 
weight  in  a  question  of  right  of  way,  than  ^evidence  of  usage  ?      r  *^i^  ] 
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Legoe 

V, 

Choker. 


[  •510  ] 


With  this  impression  on  his  mind,  Croker  represented  to  the 
plaintiff  that  there  existed  no  right  of  way.  He  conceived 
himself  to  be,  in  point  of  law,  justified  in  asserting  this,  after 
the  presentment  by  the  Grand  Jury;  and  to  be  warranted  in 
point  of  fact ;  when,  after  having  erected  gates,  having  directed 
his  servants  to  prevent  people  passing,  he  found  it  acquiesced  in 
for  so  many  years.  This  cannot  be  called  a  misrepresentation ; 
and  not  being  introduced  into  the  draft  or  the  lease,  it  con- 
stituted no  part  of  the  agreement. 

Colonel  Legge  is  afterwards  indicted  for  a  nuisance,  in 
building  the  wall  across  the  path-way,  and  there  is  a  verdict 
against  him  :  this  is  not  conclusive  evidence  of  a  right  of  way,  it 
could  not  be  pleaded  in  bar,  in  a  civil  action,  it  is  only  evidence ; 
and  if  Colonel  Legge  brought  an  action  of  trespass,  it  would  not 
bind  him. 

The  case  appears  to  me,  to  bear  some  resemblance  to  the  sale 
of  a  horse,  where  the  vendor  says,  he  believes  the  horse  to  be 
sound,  but  will  not  warrant  him  ;  now  to  make  him  liable,  the 
purchaser  must  prove  the  Scienter ,  which  is  the  gist  of  the 
action,  that  at  the  time  he  asserted  he  was  sound,  he  knew  him 
to  be  unsound. t  So  here,  Mr.  Croker  says,  that  *in  his  opinion, 
the  fact  is  so,  and  assigns  the  reasons  for  that  opinion,  and  when 
the  leases  are  prepared,  this  is  not  followed  up  by  a  covenant  to 
that  effect.  The  case  would  have  been  materially  different,  if 
wilful  misrepresentation,  or  omission,  had  been  made  out ;  it  is 
sufficient  for  me  to  say,  they  form  no  part  of  the  case  before  the 
Court. 

I  am  therefore  of  opinion,  that  the  leases  being  deliberatel3^ 
executed,  in  which  this  stipulation  was  not  introduced  or  in- 
tended so  to  have  been,  the  parties  must  be  bound  by  the  contract. 

The  bill  dismissed  tcithout  costs. 


1811. 

May  28,  80, 
June  1 7. 


Manners, 

L.C. 

OF  Ireland 


KELLETT  v.  KELLETT. 

(1  Ball  &  Beatty,  633— MS.) 

A  REPORT  of  this  case  on  appeal  to  the  House  of  Lords  (S  Dow. 
248),  will  be  given  in  a  later  volume  of  the  Revised  Reports. 

t  See  Parkimon  y.  Zee,  6  R.  R.  429,  2  East,  314. 
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OF  Ireland. 


FLOOD  V.  FINLAY.  isii.^ 

(2  BaU  &  Beatty,  9—16.)  ^^'^^2. 

The  assignees  of  a  bankrupt  are  not  entitled  to  the  specific  execution      Manneri?, 
of  a  contract  for  a  lease,  enterea  into  "with  a  view  to  the  personal   ^^  *^*^; 
accommodation  of  the  bankrupt. 

Parol  evidence  admissible  on  the  part  of  a  defendant,  resisting  the  I  ^  -I 

specific  performance  of  an  agreement,  to  prove  fraud,  mistake,  or  omis- 
sion in  the  article,  and  also  to  shew  the  situation  of  the  parties  as  con- 
nected with  it. 

To  obtain  a  specific  performance,  the  case  should  be  clear  of  doubt. 

The  defendant  Mrs.  Finlay,  being  seised  in  fee  of  the  house  and 
demesne-lands  of  Gennetts  in  the  county  of  Meath,  entered  into 
a  contract  with  her  son-in-law  *the  honourable  Hans  Blackwood,  [  *io  ] 
to  demise  the  house,  and  part  of  the  lands,  containing  three 
hundred  acres,  at  a  rent  to  be  ascertained  by  two  gentlemen  in 
the  neighbourhood  ;  who,  on  the  16th  of  March,  1805,  awarded 
a  rent  of  SI.  per  acre. 

Mr.  Blackwood  immediately  went  into  possession  of  the  part  so 
agreed  to  be  demised  to  him,  and  on  the  19th  of  August,  1806, 
an  article  was  executed ;  whereby  Mrs.  Finlay  covenanted  and 
agreed  with  Mr.  Blackwood,  that  he  should  hold  the  lands  then  in 
his  possession,  and  so  agreed  to  be  let,  from  the  1st  of  November, 
1806,  during  his  own  life,  if  his  wife,  or  a  son,  he  had  by  her, 
should  so  long  live,  and  for  twelve  months  after,  at  the  rent  of 
1,002Z.  per  annum :  Mr.  Blackwood  to  have  power  to  charge 
4001.  for  expenditures  in  drains  and  water-falls,  and  1001.  for 
substantial  improvements. 

It  appeared  that  in  1810,  Mr.  Blackwood  became  embarrassed 
in  his  circumstances,  and  that  in  the  month  of  March  in  that 
year,  a  commission  of  bankruptcy  issued  against  him,  under 
which  the  plaintiffs  were  appointed  his  assignees.  Mr.  Black- 
wood having,  some  short  time  previous  to  his  bankruptcy, 
surrendered  his  interest  under  the  agreement,  and  the  stock 
being  distrained  for  the  arrears  of  rent,  the  present  bill  was 
filed,  praying  a  specific  execution  of  the  agreement  to  the  plain- 
tifb  as  assignees  of  the  bankrupt,  an  account  of  the  stock,  furni- 
ture, and  property  seized,  and  of  the  money  laid  out  in  substan- 
tial improvements. 
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Flood  This  was  resisted  on  the  part  of  the  defendant.    First,  on  the 

mm 

FiMLAY.  grounds,  that  the  assignees  of  a  bankrupt  *were  not  entitled  to  a 
[  *ii  ]  specific  performance  of  an  agreement  for  a  lease.  Secondly, 
that  there  had  been  a  misrepresentation  on  the  part  of  Mr. 
Blackwood,  at  the  time  of  entering  into  the  agreement,  namely  : 
that  he  was  then  out  of  trade ;  that  it  was  the  understanding 
and  express  intention  of  the  parties,  that  this  was  a  mere  family 
arrangement,  to  allow  Mr.  Blackwood  to  live  in  the  mansion- 
house  and  demesne,  Mrs.  Finlay  intending  to  go  to  England ; 
and  that  he  was  not  to  alien,  or  sell  his  interest  under  the  agree- 
ment. These  facts  were  proved  by  the  agent  for  Mrs.  Finlay, 
through  whose  interference  the  agreement  was  concluded,  and 
by  whom  the  surrender  was  accepted,  Mr.  Blackwood  then 
declaring  his  inability  to  hold  the  premises  any  longer  under 
that  agreement. 

The  Solicitor-General,  Serjeant  Ball,  and  Mr,  LeUmd,  for  the 
plaintiffs : 

The  agreement  proved  is  in  writing.  If  the  bill  were  by  Mr. 
Blackwood,  no  doubt  could  be  entertained  of  his  right  to  a 
specific  performance.  Then,  is  there  any  case  to  be  found, 
which  establishes  this  principle  :  That  the  assignees  of  a  bank- 
rupt cannot  obtain  the  benefit  of  a  contract  for  a  lease,  entered 
into  by  the  bankrupt  himself ;  there  is  none  such  to  be  found. 
In  Brooke  v.  Hewitt, \  a  demurrer  to  a  bill  by  the  assignees  of  a 
bankrupt,  seeking  such  relief  was  overruled ;  which  clearly 
proves  that  no  such  principle  was  there  recognized ;  otherwise, 
the  demurrer  should  have  been  allowed.  In  Weatherall  v.  Gecr- 
ing,  I  that  question  was  not  determined ;  indeed.  Sir  William 
[  *12  1  Grant  *says,  it  never  had  been  ;  and  though,  he  seems  to  think, 
that  the  assignees  of  a  bankrupt  could  not  obtain  such  relief ; 
yet  it  was  merely  a  dictum,  not  a  decision  on  the  point.  See  the 
hardship  of  establishing  such  a  proposition:  suppose  it  were 
building  ground,  that  had  been  held  under  an  agreement  for  a 
long  term  of  years,  upon  which  the  tenant  had  expended  con- 
siderable sums  of  money,  and  then  became  a  bankrupt.  Would 
it  be  equity  to  refuse  a  specific  execution  of  the  lease  to  the 

t  See  8  B.  R.  377  (3  Yes.  253).  %  8  E.  B.  369  (12  Ves.  504). 
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assignees,  and  give  the  landlord  the  benefit  of  the  money  so       Flood 

T 

expended,  upon  an  abstract  principle;   that  the  assignee  of  a      fix  lay. 
bankrapt  were  excluded  from   all    relief  under  this  head  of 
equity? 

With  respect  to  the  evidence  given  on  the  part  of  the  defen- 
dant, it  is  inadmissible,  being  parol,  to  contradict  and  vary  a 
written  agreement,  deliberately  entered  into.  There  is  no  allega- 
tion, that  instructions  were  given  to  insert  those  conditions  in 
the  agreement,  or  that  they  were  omitted  through  mistake.  On 
the  grounds,  therefore,  of  there  being  no  principle  to  deprive  the 
plaintiffs  of  the  relief  they  seek,  or  any  thing  in  the  written 
agreement  divesting  that  right,  they  are  entitled  to  a  specific 
execution  of  the  agreement. 

The  Attorney-General,  Mr,  Plunkety  Mr.  Jebhy  Mr.  Burton, 
and  Mr.  Radcliff,  for  the  defendant : 

If  there  be  a  decree,  carrying  into  specific  execution  the  agree- 
ment in  this  case,  it  will  be  the  first,  that  has  ever  been  pro- 
nounced, wherein  the  assignees  of  a  bankrupt  have  obtained  the 
relief  now  sought.  In  *WeatheraU  v.  Geering,]  Sir  William  [  *13  ] 
Grant  said,  he  considered  the  difficulty  to  be  insurmountable. 
Independent  of  this  objection,  this  case-,  is  attended  with  such 
circumstances,  as  will  not  render  it  necessary  for  the  Court  to 
determine  the  abstract  question  that  has  been  raised.  This  was 
the  family  estate  of  Mrs.  Finlay,  and  she,  finding  it  her  conveni- 
ence to  let  it,  agreed  by  article  to  demise  it  to  her  son-in-law  Mr. 
Blackwood,  not  wishing  to  let  it  to  a  stranger,  being  a  personal 
accommodation  to  him  ;  he  at  the  same  time  stipulating  not  to 
alien,  or  assign  his  interest  under  the  agreement.  It  appears 
that  this  was  a  mere  family  arrangement,  the  valuation  was 
made  with  that  view ;  and  it  also  appears  from  the  evidence  in 
this  case,  that  Mr.  Blackwood  represented  himself  to  be  out  of 
trade,  a  representation  that  was  expressly  called  for,  and  under 
which  the  agreement  was  entered  into.  It  also  appears  that  the 
surrender  was  made  before  any  act  of  bankruptcy  was  committed, 
or  before  any  was  in  contemplation. 

With  respect  to  the  admissibility  of  the  evidence,  that  has 

t  8  B.  B,  369  (12  Ves.  504). 
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Flood  been  given  to  prove  those  facts,  there  cannot  be  any  doubt.  In 
FiKLAY.  Joynes  v.  Statliam,^  Lord  Habdwiceb  held,  that  in  a  bill  for  a 
specific  execution  of  an  agreement,  parol  evidence  was  admissible 
to  shew  an  omission  in  the  agreement,  as  here.  Mr.  Blackwood 
himself,  therefore,  could  not  get  relief,  a  fortiori  his  assignees 
cannot  obtain  the  extraordinary  interposition  of  this  Court,  in 
the  manner  now  sought.  The  surrender  proceeded  from  the 
[  *^^  ]  same  motives,  under  *which  the  agreement  was  concluded ;  that 
it  was  to  be  given  up  if  Mr.  Blackwood  himself  could  not  hold  it ; 
and  no  fraud  whatever  is  charged  in  that  transaction.  The 
defendant  is  ready  to  account  for  all,  she  has  received  over  the 
arrears  of  rent,  for  which  the  distress  was  made. 

The  Lobd  Chakcellob: 

It  is  not  necessary  for  me,  in  this  case,  to  decide  the  abstract 
question,  whether  the  assignees  of  a  bankrupt  cannot,  in  any 
case,  be  entitled  to  a  decree  for  a  specific  performance  of  an 
agreement  for  a  lease,  entered  into  with  the  bankrupt ;  as  I  am 
satisfied,  that  it  would  be  contrary  to  the  intention  of  the  parties , 
and  to  the  justice  of  the  case,  to  give  that  relief  to  the  plaintiffs 
in  this  cause.  It  is  perfectly  clear  to  my  mind,  both  from  the 
nature  of  the  premises  comprised  in  the  agreement,  as  well  as  the 
interest  and  term  which  Mr.  Blackwood  was  to  have  in  them,  that 
this  was  merely  a  personal  accommodation  to  Mr.  Blackwood  ; 
and  if  he  had  called  upon  the  Court  for  an  execution  of  the 
article,  it  would  have  been  competent  for  Mrs.  Finlay  to  have 
insisted  upon  a  covenant  against  assigning,  or  alienating  the 
term  without  her  licence ;  and  the  Court  would  not  in  such  a 
family  transaction,  have  hesitated  to  dismiss  the  plaintifiTs  bill, 
if  he  had  declined  a  lease  with  such  a  clause  in  it.  Can  the 
assignees  of  Mr.  Blackwood  then  in  this  Court  stand  in  a  better 
situation  ?    Certainly  not. 

With  respect  to  the  parol  evidence,  that  has  been  gone  into  on 

the  part  of  the  defendant,  and  to  the  admissibility  of  which  the 

J. ,  plaintiffs  counsel  have  objected,  I  *do  not  think  it  necessary  for 

me  to  resort  to  it,  as  I  have  formed  my  opinion  in  this  case, 

from  the  contents  of  the  article  itself ;  but  I  have  no  doubt  that 

t  3  Atk.  388. 
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paxol  evidence,  on  the  part  of  a  defendant,  resisting  the  execu-       Flood 

tion  of  an  agreement,  may  be  read,  not  only  to  prove  fraud,  but      fiklay. 

to  prove  any  mistake  or  omission  in  the  article;  and  also  to 

shew  the  situation  of  the  parties,  and  the  relation  in  which  they 

stood  towards  each  other,  as  connected  with  the  transaction  of 

the  article.    And  the  circumstance  of  Mr.  Blackwood's  having 

given  up  the  possession,  &c.  of  this  mansion-house  and  demesne, 

when  he  found    himself  unequal  to    keep  and    enjoy  them ; 

although  perhaps  not  to  be  relied  upon  in  expounding  the 

article  of  agreement,  yet  is  consistent  with  the  defence  set  up  by 

Mrs.  Finlay. 

It  would  surely  then  be  contrary  to  the  justice  of  the  case,  that 
this  agreement,  so  understood  by  all  the  parties,  should  be  set 
up  to  be  sold  by  public  auction,  or  that  a  stranger  should  be 
forced  upon  Mrs.  Finlay.  If  I  could  discover  any  fraud  upon 
the  creditors,  by  their  having  advanced  money,  or  given  credit 
in  any  manner  on  the  faith  of  this  agreement ;  it  might  have 
raised  some  question  ;  but  no  such  case  is  made  out,  nor  is  any 
fraud  imputed  either  to  Mr.  Blackwood,  or  Mrs.  Finlay.  And 
as  I  would  not  execute  the  article  for  Mr.  Blackwood  himself, 
without  a  covenant  against  alienation,  I  will  not  for  his  assignees. 
It  might  be  a  sufficient  answer  to  the  plaintiffs,  to  say,  that  this 
is  not  a  case  ^clear  of  doubt,  which,  to  induce  this  Court  to  [  *16  ] 
direct  a  specific  execution  is  required ;  nor  does  it  appear  to  me 
to  be  a  case,  in  which  the  assignees  have  any  right  to  the  aid  of 
this  Court,  in  decreeing  the  execution  of  this  article,  for  the 
purposes  to  which  they  would  apply  it.  If  the  plaintiffs  con- 
ceive, that  they  can  prove  the  delivering  up  of  this  agreement  by 
Mr.  Blackwood,  to  be  an  undue  preference  to  Mrs.  Finlay,  and  a 
fraud  upon  his  creditors,  (of  which  they  have  given  no  proof,  nor 
have  they  relied  upon  it  in  argument  in  this  cause,)  and  mean 
to  bring  an  action  against  Mrs.  Finlay,  for  the  non-performance 
of  the  contract,  I  will  dismiss  the  bill  without  prejudice  to  such 
an  action. 

With  respect  to  costs,  it  was  the  duty  of  the  plaintiffs  to  make 
every  part  of  the  bankrupt's  property,  available  for  the  benefit  of 
the  creditors.  They  have  acted  properly  in  bringing  the  question 
before  the  Court,  although  they  have  not  succeeded  in  establish- 
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FiNLAT. 


ing  the  case,  they  undertook  to  prove.  As  to  the  other  part  of 
this  case,  I  will  refer  it  to  the  Master,  to  ascertain  what  money 
was  laid  out  by  Mr.  Blackwood  in  repairs,  &c.  in  pursuance  of 
the  agreement,  if  the  plaintiffs  will  undertake  not  to  bring  an 
action  aj^  law.  I  wull  also  direct  an  account  of  the  furniture, 
stock,  &c.  this  I  think  tho  defendant  cannot  resist. 


The  plaintiffs  waived  the  reference,  and  intimated  that  they 
did  not  mean  to  pursue  the  case  further,  by  bringing  any  actiok 
at  law. 

His  Lordship  therefore  dismissed  the  bill  without  costs. 


1811. 
Xi>v,  15,  18. 

Manners, 

L.C. 

ov  Ireland. 

[18] 


TALMER  V.   WHEELERt 

(2  Ball  &  Beatty,  18—32.) 

Fraud  on  a  jxiwor.  A  father,  tenant  for  life  with  a  power  to  appoint 
the  fee  among  his  nons  in  such  shares  as  ho  pleased,  by  one  deed  upon  the 
coming  of  age  of  his  eldest  son  appoints  the  fee  to  him ;  by  a  second 
deed,  dated  two  days  after,  the  son  is  made  to  join  the  father  in  a  mort- 
gage to  secure  a  debt  due  by  the  father ;  and  by  a  third  deed,  dated  the 
next  day,  the  son  is  made  tenant  for  life  of  the  equity  of  redemption, 
vd\h.  remainder  to  his  issue  in  tail  male,  reversion  in  fee  to  the  father, 
and  an  additional  charge  for  the  younger  children  of  the  father  is 
created. 

On  bill  by  the  son  of  the  appointee,  to  be  relieved  from  the  additional 
charge  and  mortgage,  held : 

First;  That  the  deed,  so  far  as  it  charged  the  additional  sum  for 
younger  childi'eu  was  good,  but  the  limitations  void,  and  the  excess 
corrected. 

Secondly ;  That  the  mortgage  was  a  fraud  upon  the  power,  the  father 
deriving  a  benefit  to  himself,  and  declared  void,  the  mortgagee  having 
notice  of  it. 

Excess,  in  the  execution  of  a  power,  if  capable  of  separation,  will  bo 
corrected. 

Equity  will  relieve  against  a  contract  entered  into  by  a  child,  with  a 
parent,  for  an  appointment  from  him ;  and  a  purchaser  from  the  parent, 
with  notice  of  the  fraud,  will  be  affected  with  it. 

On  the  marriage  of  Robert  Palmer  the  elder,  the  grandfather 
of  the  plaintiff  in  1770,  the  lands  of  Shragh  with  other  lands, 
held  imder  leases  for  lives  renewable  for  ever,  were  settled  on 
him  for  life ;  remainder  to  such  of  his  sons  as  he  should,  by  deed 

t  Crawshay  v.  Craivahay,  (1890)  43  Ch.  D.  615;  59  L.  J.  Ch.  395;  62 
L.  T.  489. 
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or  will,  limit  and  appoint,  and  in  default  of  appointment  to  his      Palmer 
eldest  son  and  his  heirs  ;  with  a  power,  by  deed  or  will,  to  charge    wheelek. 
the  lands  with  3,000i.,  for  such  younger  children  of  the  marriage, 
as  should  not,  by  virtue  of  the  above  limitations  and  appoint- 
ment, become  entitled  to  the  estate. 

The  children  of  the  marriage  were  Robert,  the  father  of  the 
plaintiflf,  George,  three  other  sons,  and  three  daughters.  In 
January,  1796,  Robert  the  younger  was  of  age  ;  and  on  the  26th 
of  November  in  that  year  his  father,  in  pursuance  of  his  power, 
executed  an  appointment  of  the  estate  to  Robert  the  younger 
and  his  heirs. 

By  an  indenture  dated  the  28th  of  November,  1796,  made  C^-*] 
l)etween  Robert  the  elder,  and  Robert  the  younger  of  the  first 
part,  and  Charles  Ward  of  the  second  part ;  reciting  the  deeds 
of  settlement  and  appointment;  that  Robert  the  elder  was 
indebted  to  Ward  in  the  sum  of  1,800Z.,  that  in  order  to  secure 
the  repayment  of  that  sum,  Robert  the  elder  had  agreed  to 
mortgage  the  above  mentioned  lands,  and  had  also  agreed  to 
procure  Robert  the  younger  to  join  in  the  mortgage  :  Robert  the 
elder,  and  Robert  the  younger,  in  consideration  of  the  said  sum 
of  1,800Z.,  mortgaged  the  estate  to  Ward,  who,  it  appeared,  was 
trustee  for  the  defendants  Eemmis  and  Grace  ;  it  also  appeared, 
that  Robert  the  elder  and  Robert  the  younger  at  the  same  time, 
executed  bonds  to  Ward,  as  collateral  securities,  on  which  judg- 
ments were  afterwards  entered. 

On  the  30th  of  November,  1796,  a  deed  was  executed  by 
Robert  the  younger  of  the  first  part,  Charles  Ward  of  the  second 
part,  and  Robert  the  elder  of  the  third  part,  limiting  the  equity 
of  redemption  of  this  estate  to  Robert  the  elder  for  life,  with  a 
power  of  charging  1,0001.,  in  addition  to  the  8,000/.,  he  was, 
under  his  marriage  settlement,  entitled  to  charge  on  the  estate ; 
remainder  to  Robert  the  younger  for  life,  remainder  to  his  first, 
and  other  sons,  in  tail  male,  remainder  to  each  of  the  sons  of 
Robert  the  elder  in  strict  settlement ;  remainder  in  fee  to  Robert 
the  elder. 

Those  three  deeds,  executed  in  November,  1796,  were  attested 
by  the  same  witnesses ;  and  it  was  proved,  they  were  all  pre- 
pared in  the  o£Sce  of  the  defendant  Eemmis.    Letters  also  were 
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Palmer  proved,  written  *by  Grace,  (for  whom  Ward  was  trustee,)  in 
Wheklkk  October,  1796,  to  Robert  Palmer  the  elder,  acquainting  him  the 
[  *20  ]  deeds  were  ready  for  execution,  and  requiring  him  to  come  up  to 
town  with  his  two  sons  to  execute  them. 

Bobert  the  elder,  having  become  much  embarrassed,  was  con- 
fined in  prison  for  debt.  On  the  16th  of  November,  1801,  he 
executed  a  deed  of  appointment,  whereby,  after  reciting  his 
power  under  the  marriage  settlement,  to  charge  the  estate  with 
8,0001.,  for  his  younger  children,  and  also  with  1,000Z.,  by  virtue 
of  the  deed  of  the  30th  of  November,  1796  ;  he,  in  pursuance  of 
those  powers,  charged  the  estate  with  1,0002.,  for  his  second  son 
George. 

It  appeared,  from  the  depositions  of  one  witness,  that  prior  to 
the  execution  of  this  deed,  George  Palmer,  the  second  son,  told 
the  deponent,  that  he  was  going  to  discharge  his  father  out  of 
prison,  and  that,  as  he  had  a  power  of  appointing  1,000Z.,  he 
would,  on  that  consideration,  discharge  him,  and  was  going  to 
get  him  to  execute  a  deed  for  that  purpose.  It  was,  however, 
proved  by  the  witnesses  to  the  deed,  that  Bobert,  the  father,  at 
the  time  of  executing  it,  expressed  great  satisfaction  that  he  had 
an  opportunity  of  executing  the  power  of  appointment,  in  favour 
of  his  son  George,  from  the  attention  he  had  shewn,  and  the 
assistance  he  had  given  him. 

On  the  24th  of  June,  1804,  Bobert  the  elder  died ;  and  by  his 
will,  stating  he  had,  on  the  marriage  of  his  daughters,  appointed 
to  them  different  sums,  being  parts  of  the  sums  of  8,000{.,  and 
[  21  ]  l,000i.,  he  appoints  800L,  *the  residue  to  his  two  younger  sons, 
8001.,  to  one,  500L,  to  the  other.  This  appointment  was 
contended,  on  behalf  of  those  younger  sons,  defendants,  to  be 
illusory. 

In  December,  1804,  Bobert  the  younger  died,  leaving  the 
plaintiff,  Edwin  Paget  Palmer  his  eldest  son  and  heir-at-law,  a 
minor;  on  whose  behalf  the  present  bill  was  filed  against 
Wheeler,  the  representative  of  George  Pahner  deceased,  the 
mortgagees,  and  the  younger  children  of  Bobert  Palmer  the 
elder,  to  have  the  estate  exonerated  from  the  mortgage,  and 
appointment  in  favour  of  George  Palmer,  as  having  been 
obtained  by  fraud  and  imposition. 
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Mr.  Plunket^   Serjeant    ArMahan,   Mr.  Daniel,   and  Mr,      Palmkb 
O'ConneU,  for  the  plaintiff.     *     *     *  Whebler. 

The  Attorney-General,  Mr.  Burton,   Mr.  Lloyd,  and  Mr.        [  23  ] 
Kemmis,  for  the  defendants,  the  mortgagees : 

♦  ♦  No  fraud  has  been  practised  on  the  plaintiff;  he  took  [  24  ] 
no  interest  under  the  settlement  of  1770,  he  was  not  then  born ; 
and  here  has  been  an  acquiescence  from  1796,  to  1804,  and  his 
father  never  impeached  the  transaction ;  if  he  had,  the  creditors, 
on  losing  the  security  of  the  mortgage,  might  have  proceeded 
against  the  life-estate  of  the  grandfather,  and  thereby  have  the 
debts  discharged;  but  now,  by  the  death  of  the  grandfather, 
that  advantage  is  lost,  and,  by  the  laches  in  this  case,  they  have 
nothing  now  to  look  to,  but  the  security  of  the  mortgage. 
Would  the  Court  have  listened  to  the  father  himself,  if  he  came 
after  the  death  of  the  grandfather ;  would  *it  not  have  told  [  *25  ] 
him,  you  induced  the  creditor  to  give  up  his  security  on  the  life- 
estate  of  the  grandfather,  and,  when  that  no  longer  exists,  you 
now  seek  to  defeat. his  claim  to  this  mortgage,  to  which  you  were 
a  party  and  consented  ;  we  consider  you  as  a  particeps  criminis, 
and  will  grant  you  no  relief. 

The  SoUcitor-Oeneral,  Mr.  Townsend,  Mr.  Ridgeway,  and 
Mr.  Dwyer,  for  the  defendant  Wheeler,  and  the  other  defen- 
dants.   ♦     *    * 


[26] 


Thb  Lord  Ghancellob  :  ^^br.  is. 

The  bill  in  this  case  is  filed  by  Edwin  Paget  Palmer,  to  have 
the  lands  of  Shragh  and  other  lands,  discharged  from  the  sum 
of  1,0001.,  affecting  the  same,  and  claimed  by  the  representatives 
of  George  Palmer,  deceased  ;  and  also  discharged  from  a  mort- 
gage upon  the  same,  to  Mr.  Eemmis,  and  Mr.  Grace ;  and  the 
ground,  upon  which  this  relief  is  sought,  is,  that  both  the 
charges  are  a  fraud  upon  the  power,  vested  in  Bobert  Palmer, 
the  elder,  the  grandfather  of  the  plaintiff ;  and  that  the  plain* 
tiff,  as  the  heir-at-law  of  his  father,  or  as  special  occupant,  is 
entitled  to  hold  the  estates  in  question,  discharged  from  the  said 
incumbrances. 
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Talusb         Ab  to  the  charge  of  1,000/.,  the  case  is  this :  by  the  deed  of 

Wheeler.    1770,  Robert  Palmer  the  elder,  had  an  estate  for  life  limited  to 

him,  with  power  of  appointing  the  fee  to  "  such  of  his  sons,  and 

to  his  or  their  heirs  and  assigns ;  "  as  he  should,  by  deed  or  will, 

limit  and  appoint.     The  said  Robert  Palmer,  the  elder,  having 

several  sons    and    daughters,   of    which    Robert    Palmer,   the 

younger,  the  plaintiffs  father,  was  the  eldest,  by  a  deed  bearing 

date  the  26th  November,  1796,  and  reciting  the  power,  by  virtue 

and  in  execution  thereof,  appointed  the  said  estate  to  the  said 

Robert  Palmer,  the  younger,  and  his  heirs  and  assigns,  expectant 

upon  the  decease  of  him  the  said  Robert  Palmer,  the  elder. 

By  another  deed,  dated  the  29th  of  November,  1796,  reciting 

I  *-''  ]       the  deed  of  1770,  and  the  power  of  appointment,  *and  also  the 

said  deed  of  appointment,  that  Robert  Palmer,  the  father,  was 

then  indebted  to  the  defendants  Eemmis  and  Grace  in  the  sum 

of  1,8002.,  and  that  he  the  said  Robert  Palmer  the  elder,  would 

procure  his  son  to  join  in  the  said  mortgage ;  they,  the  said 

Robert  Palmer  tin  father,  and  Robert  the  son,  in  consideration 

thereof,  would  convey  the  said  lands  in  mortgage  to  secure  the 

said  sum  of  1,800/.    And  by  a  third  deed  executed  on  the  30th 

of  November,  the  son  agrees  to  a  re-settlement  of  the  property. 

By  this  most  extraordinary  deed,  the  equity  of  redemption  in 

those  lands,  is  limited  to  Robert  the  father  for  life,  remainder  to 

Robert  the  younger  for  life,  remainder  to  his  first  and  every 

other  son  in  tail  male,  with  power  to  Robert  the  father,  to  charge 

an  additional  sum  of  1,000/.,  for  such  of  his  younger  children 

as  he  shall  limit  and  appoint  the  same,  and  limiting  the  ultimate 

remainder  in  fee  to  Robert  Palmer  the  father. 

These  deeds  evidently  appear  to  have  been  prepared  at  the 
same  time,  and  to  form  one  and  the  same  transaction ;  and  so 
the  counsel  on  both  sides  have  treated  them.  What  does  Robert 
Palmer  the  elder  do  ?  He  executes  the  power  in  favour  of  his 
son  for  life,  reserving  the  reversion  in  fee  to  himself.  According 
to  the  terms  of  the  power,  he  could  not  have  appointed  the 
inheritance  to  any  persons,  but  those  designated  by  the  power, 
but  he  here  gives  it  to  his  grandson.  This  is  a  limitation,  he 
had  no  authority  to  make ;  and  the  ultimate  limitation  to  him- 
self, is  a  fraud  upon  the  power. 
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The  case  of  Alexander  t.  Alexander,^  and  the  other  subsequent      Palmer 
cases  state,  that  if  the  excess,  in  the  execution  of  a  power,  can  be    wheeleb. 
separated,  the  Court  will  do  it,  and  let  the  appointment  stand,  so        [  28  ] 
far  as  is  consistent  with  the  terms  of  the  power.     Then,  as  to 
the  additional  sum  of  1,000/.,   which   he  has,  by  this  deed, 
reservad  to  himself  the  right  of  appointing,  and  which  by  a  sub- 
sequent deed  of  November,  1801,  he  appointed  to  his  son  George 
Palmer.     Is  this  consistent  with  the  power  reserved  by  the  deed 
of  1770 ;  that  is  to  say,  could  the  father,  in  this  case,  give  to  his 
son  George  money,  instead  of  land  ?    When  I  heard  the  cause 
between  George  Palmer,  and  the  present  plaintiff,  on  an  appeal 
from  the  Master  of  the  Rolls  about  a  year  ago  ;  upon  this  point 
I  was  of  opinion,  that  such  an  appointment  was  substantially  a 
good  execution  of  the  power.    I  had  not  then  looked  into  the 
cases  upon  the  subject,  but  I  have  since  found  one  very  much  in 
point,  the  case  of  Roberts  v.  Dixwell^l  reported  certainly  in  a 
book  of  no  great  authority ;  but  Mr.  Sugden,  by  referring  to  the 
Begister*s  book,  and  by  stating  the  facts,  and  decree  from  it,§ 
has  made  the  case  an  authority. 

There,  the  power  was  to  appoint  the  estate  to  such  of  the 
children,  and  in  such  shares  and  proportions,  as  the  father 
should  think  proper  ;  and  the  father  appointed  the  estate  to  one 
child,  charged  with  a  gross  sum  for  another ;  and  Lord  Habd- 
wicKB  decreed  *the  power  to  be  well  executed.  And  upon  the  [  •so  ] 
same  principle,  what  he  gave  to  George  Palmer,  was  equivalent 
to  giving  him  part  of  the  estate,  and  so  far  as  that  deed  goes  to 
charging  an  additional  sum  of  l,000i.,  I  think  it  is  a  perfectly 
fair  transaction. 

It  has  been  said,  that  George  Palmer  was  a  purchaser  from 
his  father  of  this  appointment,  by  undertaking  to  pay  the 
father*s  debts.  Had  that  fact  been  proved,  I  think  it  would  have 
l)een  a  fraud  on  the  power ;  but  no  such  case  is  made  out ;  on 
the  contrary,  the  witnesses  to  the  deed  prove,  that  the  reason 
the  father  then  assigned  for  appointing  to  George,  was,  that  he 
was  the  only  child  who  had  acted  kindly  to  him  in  his  distress, 
and  daring    his    confinement.      That,    certainly,   was    a    fair 

t  2  Yes.  Sen.  640.  §  TreatiBe  on  Powers, 

t  2  £q.  Ga.  Ab.  6S8,  PI.  19. 

R.R. ^VOL.  XII.  F 


66  1811.    Ib.  CH.    2  BALL  &  BEATTY,  29—30.       [r.b. 


Palueb      principle,  as  between  father  and  son,  to  induce  the  father,  having 
Wheeleb.    such  a  power,  to  execute  it  as  he  did ;  and  the  plaintiff  has  not 
proved  a  case  of  fraud. 

As  to  the  other  part  of  the  case,  seeking  relief  against  the 
mortgagees ;  the  creditors  can  only  be  affected  by  fixing  them 
with  notice  of  the  fraud,  committed  in  the  execution  of  the 
power,  and  they  clearly  are  so  by  the  recital  in  their  mortgage 
deed,  by  express  notice  of  the  deed  of  appointment,  and  by  other 
evidence  in  the  cause.  The  appointment,  in  favour  of  the  son, 
was  made  for  the  purpose  of  enabling  him  to  join  in  securing 
the  father's  debts  upon  the  lands.  Can  this  stand  as  a  fair  and 
valid  appointment  ?  Is  it  not  most  manifestly  a  fraud  upon  the 
power  ?  It  is  a  principle  well  established,  that  a  father,  having 
[  *30  ]  a  power  of  appointment,  cannot  *derive  a  benefit  to  himself  from 
the  execution  of  it.  It  is  a  very  material  fact  in  this  case,  that 
no  evidence  has  been  given  to  shew,  that  any  part  of  the  money 
so  secured  was  advanced  to  the  son ;  on  the  contrary,  it  is 
manifest  that  the  whole  was  the  father's  debt.  As  to  the  son  it 
was  a  gross  abuse  of  the  power  on  him. 

Mr.  Sugden,  whose  Treatise  on  Powers  is  a  very  intelligent 
and  useful  publication,  states  the  principle,  in  my  opinion,  very 
correctly. t  "That  when  a  parent,  having  a  power  to  appoint 
the  estate  to  any  of  his  children,  exclusively  of  the  others, 
appoints  to  one,  upon  a  bargain  made  beforehand  with  that 
child,  that  he  shall  pay  a  consideration  for  it,  a  court  of  equity 
will  relieve  against  the  appointment ;  and  the  same  reUef  would 
be  administered  even  against  a  purchaser,  if  he  had  notice  of  the 
fraud."  If  it  were  otherwise,  how  obvious  would  be  the  mode, 
resorted  to  by  a  parent,  to  convert  that  which  was  intended  as  a 
provision  for  his  children,  into  a  source  of  emolument  to  him- 
self,  and  to  abuse  a  discretionary  power,  which  he  was  bound  to 
exercise,  according  to  the  just  claims  and  exigencies  of  his 
family.  The  case  of  M' Queen  v.  Farquhar^l  is  an  authority  to 
support  the  principle  stated  by  Mr.  Sugden. 

See  how  strongly  this  principle  applies  to  the  present  case ; 
the  father  owed  money  at  this  time,  it  is  so  recited  in  the  deeds, 
and  he  was  also  to  receive  the  remainder  then  advanced ;  to 

t  Page  330.  J  8  E.  R.  212  (11  Vos.  467). 
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secure  this,  the  son  was  to  be  appointee,  and  to  join  in  the  mort-      Palhbb 
gage;  this  is  ^manifestly  a  benefit  to  the  father.     The  mort-     wheelbb. 
gagees  certainly  are  purchasers,  but  they  have  notice  of  the       [  •ai  ] 
fraud  practised,  from  the  recitals  in  the  mortgage  deed,  from  the 
manner  in  which  the  transaction  was  carried  into  effect,  the 
letters,  &c.     They  are  not  guilty  of  a  fraud,  but  they  have  notice 
of  the  fraad  so  committed,  and  they  take  a  fraudulent  title.    It 
is  then,  on  principle  and  authority,  a  gross  fraud.    But  it  has 
been  argued,  that  Robert  Palmer,  the  son,  being  a  particejys 
criminUy  the  plaintiff,  deriving  through  him,  is  not  entitled  to 
relief,  and  that  length  of  time  is  also  an  objection  to   the 
relief  prayed.    It  is  impossible  to  say  that  the  son,  acting  under 
the  influence  of  parental  authority,  and  imposed  upon  as  ho  has 
been  by  these  several  deeds,  drawn  in  the  same  office,  executed 
at  the  same  time,  and  perfectly  known  to  the  mortgagees,  has 
been  guilty  of  any  fraud  towards  them.    The  father,  armed  with 
parental  authority,  and  possessing  such  a  power  over  the  pro- 
perty, had  acquired  an  irresistible  influence  and  dominion  over 
the  son,  which  he  uses  and  exerts  to  procure  these  improvident 
deeds.    Is  not  this  oppression  ?    Is  not  this  fraud  ?    And  have 
not  the  mortgagees  notice  of  it  ? 

As  to  the  acquiescence,  what  had  the  son  but  a  reversion 
expectant  on  his  father's  life  estate?  And  during  his  father's 
life,  he  was  under  the  influence  of  the  same  authority,  and  could 
not  be  expected  to  take  any  step  in  assertion  of  his  rights. 
Then,  has  such  a  length  of  time  elapsed,  as  amounts  to  that 
degree  of  laches  which  should  prevent  this  Court  from  inter- 
fering ?  It  appears,  that  both  father  and  son  *died  in  the  same  [  *:>2  ] 
year,  within  a  few  months  of  one  another ;  during  the  father's 
life-time,  the  son  could  do  nothing  useful ;  and  I  therefore  can- 
not say,  that  the  son  was  barred  by  acquiescence ;  a  fortiori 
length  of  time  does  not  operate  against  the  plaintiff,  as  yet  a 
minor. 

Upon  the  whole  of  this  case,  it  appears  to  me,  that  fraud  has 
been  clearly  established  in  the  execution  of  the  power ;  and  that 
the  mortgagees  had  notice  of  it.  It  is  therefore  a  fair  case  for 
relief  on  the  part  of  the  plaintiff  against  them. 

A  question  has  been  raised  by  some  of  the  other  younger 
children  of  Robert  Palmer,  how  far  his  will  was  an  execution  of 

F  i 
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Palmeb      the  power,  as  to  the  800^,  the  residue  of  the  8,0002.  ?    I  think  it 
Wheelbb.     is  a  due  execution  of  it. 

I  shall  therefore  decree  George  Palmer  entitled  to  the  charge 
of  1,000/.,  but  without  costs,  as  a  fair  question  has  been  raised 
on  that  point :  and  that  the  plaintiff  is  entitled  to  be  relieved 
from  the  mortgages,  but  without  costs  also  :  and  that  the  other 
younger  children  are  entitled  to  the  proportions  of  the  1,000/.,  as 
directed  by  Eobert  Palmer  in  his  will. 


1811. 

Xt.  18,21, 
25. 


BLAKE  V.   MARNELL. 

(2  Ball  &  Beatty,  35—48.) 

A  tenant  for  life  who  had  a  ix)wer  of  charging  the  settled  cstato^ 
granted  an  annuity  charged  thereon  until  a  certain  sum  should  be  paid 
off,  but  the  annuity  deed  did  not  refer  to  the  power. 

Held  that  the  deed  might  operate  as  an  informal  execution  of  the  power. 

This  case  is  reported  on  appeal  to  the  House  of  Lords  [1815 
in  4  Dow,  248,  where  Lord  Eldon,  L.C.  and  Lord  Redesdale 
affirmed  the  decision  on  the  special  ground  that  the  settlement 
contained  a  prohibition  against  any  mortgage  or  sale.  Tlie 
report  of  this  Appeal  will  be  contained  in  a  later  volume  of  the 
Revised  Reports. 


1811. 


MANNKnS, 

L.C. 
OP  Irkland. 

[♦58  ] 


O'EOURKE  V.   PERCIVAL, 

(2  Ball  &  Beatty,  58—65.) 

A  bill  for  specific  performance  of  an  agreement  for  a  lease,  signed  l>y 
the  grantor  only,  and  contrary  to  his  leasing  power,  of  which  the  plaintiff 
had  notice,  afterwards  amended ;  praying  an  execution  of  the  agreement 
for  the  life  of  the  grantor,  dismissed : 

Where  a  limited  owner  contracts  to  grant  a  certain  interest,  which  it 
aftt'rwards  appears  he  cannot  carry  into  execution  to  the  extent  agiof<l 
on,  yet  the  grant  shall  be  generally  available  as  far  as  his  intere.*st 
will  ppmiit. 

But  it  is  otherwise  where  both  contracting  parties  originally  intend pil 
that  the  contract  should  operate  as  a  fraud  upon  the  powers  of  the 
limited  owner. 

The  original  bill,  in  this  cause,  filed  in  February,  1808, 
prayed,  that  the  defendant  might  specifically  perform  an  agree- 
ment, entered  into  by  him  to  grant  a  lease  of  the  lands  of 
Drumlea,  for  thirty-one  years  to  the  plaintiff. 

The  defendant  by  his  answer  stated,  that  those  lands  had  been 
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the  estate  of  his  wife ;  that  on  their  marriage  in  1775,  the  lands  O'Boubkb 
were  limited  to  him  for  life,  with  a  power  to  him  and  his  wife,  pebcival. 
during  their  respective  lives,  to  grant  leases  of  the  lands,  by 
indenture  and  not  by  deed-poll,  for  any  term  not  exceeding 
thirty-one  years  or  three  lives  in  possession,  and  not  in  re- 
version, at  the  highest  rent,  without  any  fine.  That  this  settle- 
ment had  been  registered  immediately  after :  that  in  1779,  the 
defendant  and  his  wife  had  granted  a  lease  of  those  lands  to  the 
plaintiff,  for  thirty-one  years,  at  the  annual  rent  of  56Z.  7$.  6d,y 
which  in  1786  was  reduced  five  guineas  per  annum :  that  on  the 
20th  of  May,  1796,  the  agreement  stated  in  the  bill,  was  entered 
into  between  the  plaintiff  and  the  defendant,  who  agreed  to  grant 
a  lease  of  those  lands  to  the  plaintiff  for  thirty-one  years,  from 
the  Ist  of  May,  in  that  year,  at  the  same  rent,  and  under  the 
same  covenants,  as  were  reserved  and  contained  in  the  lease  of 
1779 ;  this  agreement  was  signed  by  the  defendant  only ;  who 
stated  he  had  received,  as  the  consideration  for  this  agreement, 
100/.  from  the  plaintiff. 

The  plaintiff  amended  the  bill,  and  prayed  the  defendant  [  59  ] 
might  be  decreed  to  carry  the  agreement  into  specific  execution, 
so  far  as  he  had  power  so  to  do,  without  prejudice  to  the  persons 
in  remainder  under  the  settlement,  and  make  a  lease  to  plaintiff 
determinable  on  his  death,  and  in  every  other  respect  pursuant 
to  the  agreement. 

The  plaintiff  proved,  that  he  had  expended  money  in  improv- 
ing the  lands,  by  which  their  value  was  much  increased. 

The  Attorney 'General^  Mr.  Robert  Johnaton^  and  3/r.  Raddiff, 
for  the  plaintiff : 

The  only  objections  that  can  possibly  be  made  to  this  agree- 
ment, are,  that  it  is  signed  by  only  one  of  the  contracting  parties  ; 
and  that  the  defendant  cannot  grant  the  term  originally  con- 
tracted for.t 

♦    ♦     In  Mortlock  v.  Bullerjl  Lord  Eldon  says.  If  a  person,        [  ^o  ] 
having  a  partial  interest  in  an  estate,  represent  it  as  his  own  in 

t  Note, — As    the    judgment   pro-  point  see  Fawle  v.  Freeman,  7  R.  R. 

ceeded  upon    the  second   objection  219  (9  Yes.  351),  and  see  post,  p.  103. 

here  stated,  it  is  unnecessary  to  set  — 0.  A.  S. 

forth  the  argument  or  cases  cited  }  7  R.  R.  417  (10  Yes.  292). 
upon  the  earlier  objection.    On  that 
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o*RouRKE    any  contract  respecting  it,  if  the  purchaser  chooses  to  take  as 
Pbbcival.    niuch  as  he  can  have,  he  has  a  right  to  that,  and  the  Court  will 

not  hear  an  objection  by  the  vendor,  that  the  purchaser  cannot 

have  the  whole. 

The  Lobd  Chancellor  : 

The  case  of  Mortlock  v.  Buller  I  know  very  well,  I  was  counsel 
in  it,  and  I  am  fully  acquainted  with  all  the  circumstances  of  it ; 
it  is  a  decision  upon  which  I  shall  always  entertain  a  doubt,  t 
At  the  time  of  the  sale,  Mr.  Buller  was  tenant  for  life,  with 
limitations  in  strict  settlement,  with  a  power  to  Mr.  Buller  to 
[  *Gi  ]  Bell  with  the  approbation  of  the  trustees  in  the  settlement ;  *and 
in  this  situation  of  the  property,  the  agreement  for  a  sale  was 
entered  into.  By  the  death  of  Mrs.  Buller  without  issue,  all  the 
limitations  determined,  and  Mr.  Buller  became  the  absolute 
owner  of  the  estate  ;  yet  Lord  Eldon  went  back  to  the  situation 
of  the  parties  at  the  time  of  the  contract,  and  dismissed  the  bill, 
seeking  a  specific  execution.  Mr.  Mortlock  afterwards  brought 
an  action  on  the  contract,  and  Mr.  Buller  was,  I  know,  so  much 
afraid  of  the  result,  that  when  the  cause  was  called  on,  he 
acceded  to  the  terms  Mr.  Mortlock  insisted  on. 

The  Solicitor-General,  Mr.  Macartney,  and  Mr,  Scriven,  for 
the  defendant : 

*  *  By  the  defendant's  wife  joining  in  the  lease  of  1779, 
the  plaintiff  had  notice  that  the  defendant  alone  had  not  the 
power  of  granting  a  lease,  and  if  he  had  made  search,  he  would 
liave  found  a  memorial  of  the  settlement  on  the  registry.  If 
this  estate  were  now  for  sale,  it  would  materially  affect  the  price 
[  *C2  ]  of  it,  if  *such  a  lease  as  is  now  sought,  determinable  on  the 
life  of  the  defendant,  were  granted ;  this  would  be  an  injury  to 
the  remainder-man.  In  Ellard  v.  Lord  Llanduff,X  your  Lordship 
refused  such  a  lease,  as  it  might  entangle  those  in  remainder. 

t  Note, — Upon  this  Lord  Eldok  is  etances  of  that  case,  and  with  all  due 

reportedtohave8aid(2Dow,atp.ol8),  respect  for  that  opinion,  if  I  were  to 

' '  I  perceive  the  j  udgment  in  the  case  decide  that  case  again  I  should  decide 

of  Matlock  V.  Buller  has  been  ques-  it  exactly  in  the  same  way  as  before." 

tioned  in  a  decision  of  the  present  — 0.  A.  S. 

LoedChakcellob  of  Ireland.  I  have  X  Ante,  p.  22. 
since  looked  back  into  all  the  circum- 
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The  Lord  Chancellor:  o^Rourke 

9, 
1  take  it  to  be  an  established  principle  of  this  Court,  not  to     Percival. 

decree  a  specific  execution  of  an  agreement,  unless  it  appears 

that  the  party,  who  calls  for  this  peculiar  aid  of  the  Court,  has 

act^d,  not  only  fairly,  but  in  a  manner  clear  of  all  suspicion.! 

If  there  be  a  reasonable  doubt  upon  the  transaction,  the  Court 

will  leave  the  party  to  his  legal  remedy,  for  the  non-performance 

of  the  contract. 

[His  Lordship,  after  stating  that  he  was  not  called  upon  to 
decide  the  1st  objection,  proceeded  as  follows :] 

The  second  objection  is,  that  this  agreement  would  be  in  [  ^^  | 
violation  of  the  leasing  power,  in  the  defendant's  marriage 
settlement,  and  of  which  the  plaintiff  had  notice ;  for  the  original 
lease,  in  1779,  was  executed  by  the  defendant  and  his  wife  ;  and 
therefore  apprized  the  plaintiff,  that  the  absolute  property  was 
not  vested  in  the  defendant,  and  was  sufficient  to  put  him  on 
inquiry,  to  ascertain  the  situation  of  the  estate ;  I  must  there- 
fore consider  that  he  had  notice  of  the  defendant's  limited 
power. 

But  in  reply  to  that  it  is  said:  why  should  the  defendant 
complain,  when  it  is  only  his  life  estate  that  is  sought  to  be 
affected  by  the  relief  prayed  for  in  the  amended  bill?  That 
does  not  satisfy  me;  the  contract  was  not  originally  so,  and 
when  I  find  this  plaintiff,  aware  of  the  defendant's  leasing  power, 
endeavouring  to  get  a  lease  which  would  be  a  fraud  on  the 
settlement,  it  is  no  answer  to  say,  he  will  now  take  an  interest 
determinable  on  the  grantor's  life.  This  therefore  raises  a 
doubt,  and  embarrasses  the  defendant ;  and  when  it  appears 
that  the  agreement,  at  the  time  it  was  entered  into,  was  not  a 
fair  or  proper  one,  this  Court  will  not  interfere. 

And  I  do  not  conceive  that  this  case  comes  within  *the  [  *64  ] 
principle;  that  where  a  person  contracts  to  grant  a  certain 
interest,  which,  it  afterwards  appears,  he  cannot  carry  into 
execution  to  the  extent  he  agreed  to  do;  yet  the  grant  shall 
be  made  available,  as  far  as  his  interest  will  permit.  As,  where 
a  person  contracts  for  the  sale,  or  grant,  of  a  lease  of  an  estate, 
and  it  afterwards  turns  out,  that  he  is  not  entitled  to  part  of  it, 

t  See  Ellard  v.  Ij>rd  Llandaff^  ante^  p.  22. 
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O'RocBKB  that  then  the  contract  may  be  enforced,  as  to  the  part  of  which 
Pebcival.  the  grantor  is  owner ;  but  here  the  defendant  is  entitled  to  the 
entire  of  the  premises,  comprised  in  the  agreement,  with  a 
limited  power  of  leasing,  and  the  plaintiff,  knowing  the  fact> 
dealt  with  him  in  fraud  of  the  leasing  power.  Under  such 
circumstances,  although  the  plaintiff  is  willing  to  take  a  lease 
determinable  on  the  death  of  the  grantor,  and  may  maintain  an 
action  at  law  for  damages,  for  the  loss  of  his  bargain ;  vet  he 
has  by  no  means  satisfied  me,  that  I  ought  to  grant  the  lease  he 
jiow  seeks. 

The  doubts  I  feel  arise  from  facts  in  the  case,  which  must 
htrike  every  one.  In  1779  was  the  original  lease,  in  1786  we 
lind  that  an  abatement  in  the  rent  is  made,  and  in  1796,  there 
is  an  indorsement  on  the  lease,  agreeing  to  a  grant  for  a  further 
term  of  thirty-one  years,  at  the  same  rent,  for  a  fine  of  100?- 
Is  it  not  then  incumbent  on  the  plaintiff,  coming  into  this  Court 
with  such  a  case,  to  satisfy  me,  that  this  rent,  and  the  lOOZ. 
fine  he  paid,  were  the  full  value  ?  This  he  does  not  attempt  to 
do.  This  therefore  is  a  case  too  full  of  doubt  to  call  on  the 
Court  to  interfere ;  I  shall  therefore  leave  the  plaintiff  to  his 
remedy  at  law. 
[  <*■»  ]  There  is  another  circumstance  which  excites  a  good  deal  of 

doubt  in  my  mind,  it  is  this :  when  the  plaintiff  discovers  that 
he  cannot  have  an  absolute  lease  for  thirty-one  years,  which 
was  what  he  contracted  for,  he  amends  his  bill,  and  offers  to 
take  a  lease  determinable  on  the  grantor's  life,  abandoning  the 
original  agreement,  and  without  requiring  any  compensation 
for  the  difference  of  interest ;  as  in  cases,  where  proijerty  ia 
sold  as  freehold,  which  proves  to  be  leasehold,  &c.  and  where 
a  reference  is  generally  made  to  the  Master,  to  ascertain  what 
compensation  should  be  made  for  a  variation  of  interest.  This 
in  my  opinion,  manifests  a  consciousness  in  the  mind  of  the 
plaintiff,  that  he  had  gained  an  unfair  advantage  over  the 
defendant  in  this  agreement. 

The  plaintiff  is  entitled  to  have  the  money,  as  offered  by  the 
defendant's  answer  restored  to  him,  with  interest ;  and  if  he  will 
undertake  not  to  proceed  at  law,  I  will  direct  an  inquiry  to 
ascertain,  what  he  should  be  allowed  for  the  improvements. 
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dae  reference  being  had  to  the  time  they  were  made,  and  to    O'Bourke 
the  advantage  he  had  derived  from  the  same ;  and  also  an     ferci val. 
account  upon  the  principal  and  interest,  on  the  fine,  otherwise 
bis  bill  must  be  dismissed. 


MOOEE  V.   M'NAMAEA.  1812. 


(2  BaU  &  Beatty,  186—188.) 


Jtifif  13. 


The  Court  will  not,  on  th©  motion  of  a  creditor,  coming  in  under  a     ^Ianxers, 
decree  directing  a  sale  of  lands  devised  for  pa^-ment  of  debts,  set  aside         i     i  and 
a  lease  obtained  pendente  lite  from  the  devisee  under  the  will,  with  a 
leasing  power.  [  1^*'  j 

The  Court  will  pay  no  regard  to  a  lease  taken  pendente  lite  of  lands, 
the  subject  of  the  suit. 

The  plaintiff  in  this  cause,  a  creditor  of  Thomas  M'Namara 
deceased,  had  obtained  a  decree  against  ihe  defendant,  his 
devisee,  for  an  account  on  foot  of  his  claim,  and  for  a  sale.  The 
Master  was  also  directed  to  take  an  account  of  the  other  debts 
affecting  the  estate  of  the  testator  Thomas  M'Namara,  with 
liberty  for  the  other  creditors  to  come  in  and  prove  their 
demands. 

The  devisee  had  a  leasing  power  under  the  will  of  Thomas 
M'Namara,  and  after  the  bill  filed,  he  made  a  lease  of  part 
of  the  devised  lands,  to  a  Mr.  O'Callaghan,  pursuant  to  the 
power. 

On  the  behalf  of  William  Cole  Falkiner  and  wife,  creditors, 
who  came  in  under  the  decree,  a  motion  was  now  made,  that 
the  Master  might  be  directed,  to  set  up  the  devised  estates  to  be 
sold,  discharged  of  the  lease  to  O'Callaghan. 

The  Solicitar-General,  Serjeant  BaU,  and  Mr.  Speer,  in 
support  of  the  application,  contended,  that  the  lease  being  taken 
pendente  lite  could  not  stand,  that  the  applicants  were  prejudiced 
by  it,  as  the  estate  could  not  sell  for  so  much  as  it  otherwise 
would,  and  relied  on  Gaskell  v.  Dwrdin,!  and  the  Bishop  of 
Winchester  v.  Paine ,1  as  in  point. 

t  2  Ba.  &   Be.  167,  explained  in  ]:  ^  B.  E.  131  (11  Yes.  194). 

the  judgment  in  the  present  case. 
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MooBE  Mr.  Plunket,  Mr.  Dwyer,  and  Mr.  Henchy,  for  *0'CaIlagIian, 

mnamaba..   contended,  that  as  a  leasing  power  had  been  given  to  the  devisee, 

[  *i.s7  ]  the  lease  to  O'Callaghan  was  a  due  execution  thereof;  that  the 
bill  did  not  seek  the  possession  of  the  lands,  as  in  Gaskell  v. 
Durdin,  but  only  sought  to  have  a  charge  raised,  and  therefore, 
was  clearly  distinguishable  from  it;  and  that  it  was  no  fraud 
upon  the  creditors,  nor  could  they  complain  thereof,  as  there 
was  BuflScient  property  to  satisfy  their  demands  without  setting 
aside  the  lease. 

The  Lord  Chancbllob: 

This  case  differs  materially  from  that  of  Gaskell  v.  Durdin  ; 
for  here  the  lease  is  derived  under  a  power  in  the  very  will, 
which  has  enabled  this  Court,  to  make  the  property  available 
for  the  payment  of  the  debts  of  the  testator ;  and  the  bill  in 
this  case  only  prayed  to  have  the  charge  raised,  and  the  accounts 
consequential  thereon  ;  but  in  Gaskell  v.  Durdin,  the  possession 
was  sought  by  the  bill,  the  lease  was  taken  j)endente  lite  from  the 
defendant,  against  whom  the  suit  had  been  instituted,  and  was  in- 
consistent with  the  rights,  and  subject  to  the  claim  of  the  plaintiff. 
It  undoubtedly  is  a  rule  well  founded  in  principle,  that  where 
a  person  takes  a  lease  from  a  defendant,  pendente  lite,  of  lands, 
the  subject  matter  of  the  suit,  and  to  which  the  title  and  posses- 
sion are  claimed  by  the  bill,  this  Court  will  pay  no  regard  to  a 
[  *188  ]      lease  *80  obtained,  but  will  execute  its  process  by  giving  the 
possession  to  the  claimant ;   nor  will  this  Court,  on  motion, 
relieve  a  person  so  dispossessed,  but  leave  him  to  institute  a 
suit,  for  the  purpose  of  rendering  the  title  so  acquired,  available, 
if  he  can.    But,  surely,  that  is  not  like  the  present  case.    Here, 
a  creditor,  coming  in  under  a  decree,  and  seeking  to  have  his 
charge  raised,  applies  by  motion,  to  set  aside  a  lease,  derived 
under  the  same  instrument,  which  gives  him  a  right  to  a  sale. 
He  cannot  complain  of  the  lease,  unless  there  should  be  a 
deficiency  to  pay  the  debts,  and  then  I  apprehend  there  must 
be  a  suit  instituted  for  the  purpose  of  setting  aside  that  lease. 
But,  whatever  might  be  the  result  of  such  a  suit,  the  Court 
cannot,  in  this  summary  way  and  by  motion,  set  aside  this  lease. 

The  motion  was  refused. 
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WINSLOW   V.  TIGHE.  1812. 


(2  Ball  &  Beatty,  195—206.) 


June  25. 


A  bequest  of  an  annuity,  charged  upon  the   testator's   leasehold     Mannebs, 
interest  "during  the  term  of  the  said  lease,"  extends  to,  and  is  a         t  ktand 
charge  upon,  every  renewal  obtained  by  the  devisee  of  the  leasehold 
interest,  [  1^>  j 

The  annuitant  must  contribute  to  renewal  fines  in  proportion  to  his 
interest. 

Daniel  Tighe,  the  uncle  of  the  defendant  Thomas  Tighe, 
being  possessed  of  lands,  held  under  a  lease  for  twenty-one 
years  from  the  25th  of  March,  1788,  provided  three  lives  should 
so  long  continue,  on  the  Srd  of  March,  1792,  made  his  will,  and 
after  directing  his  debts,  legacies,  and  funeral  expenses  to  be 
paid  out  of  his  chattels  personal,  if  they  were  sufficient ;  but  if 
not,  that  they  should  be  charged  upon,  and  raised  out  of  his 
leasehold  interest,  he  made  the  following  disposition  : 

"  I  give,  devise  and  bequeath  my  said  last-mentioned  lease-  [  i^^  ] 
hold  interest,  subject  to  such  deficiency  of  my  debts,  legacies, 
and  funeral  expenses  as  before  said,  and  subject  to,  and  charged 
and  chargeable  with  the  annuities  as  hereafter  mentioned  in 
this  my  will,  unto  my  brother  William  Tighe,  for  and  during 
the  term  of  his  natural  life ;  and  from  and  immediately  after 
his  decease,  I  give,  devise,  and  bequeath  the  said  farm,  lands, 
or  premises  to  the  eldest  son,  and  so  on  to  his  second,  or  any 
son  lawfully  begotten,  for  their  lives;  but  if  no  son,  then  to 
Daniel  Winslow's  lawfully  begotten  daughter  :  nevertheless,  the 
said  leasehold  interest  is  considered,  and  my  will  is,  that  it  is 
and  shall,  during  the  continuance  of  my  interest,  be  subject  to 
the  annuities  as  hereafter  mentioned ;  and  my  will  is,  that  the 
said  William  Tighe,  his  executors,  administrators,  and  assigns, 
permit  and  suffer  the  said  Daniel  Winslow,  his  heirs  and  assigns, 
to  take  and  receive  one  annuity  of  2002.  sterling  out  of  my  said 
leasehold  interest  during  my  interest  in  said  leasehold,  each  and 
every  year  during  the  term  of  said  lease ;  and  my  will  is,  that 
each  person  that  shall  be  entitled  to  this  my  leasehold  interest 
as  aforesaid,  shall  pay  in  like  manner  each  year  the  said  sum 
of  200/.,  and  no  more,  to  the  said  Daniel  Winslow,  his  heirs  and 
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WiK»Low  assigns,  as  they  respectively  come  into  possession :  and  my  will 
TioHE.  is,  that  the  said  William  Tighe,  his  heirs  and  assigns,  permit 
and  suffer  Michael  Phillips,  my  brother-in-law,  in  like  manner 
to  take  and  receive  one  annuity  of  llOZ.  a  year  out  of  my  said 
leasehold  interest,  during  my  interest :  and  in  like  manner  my 
will  is,  that  the  said  William  Tighe  shall  suffer  my  brother 
Joseph  Chappell  in  like  manner  during  his  life  to  take  and 
[  *197  ]  receive  one  annuity  of  SOi.  sterling  out  of  my  said  *lea8ehold 
interest,  if  my  interest  so  long  continues :  and  my  will  is,  that 
the  said  William  Tighe,  his  heirs,  executors,  administrators,  or 
assigns,  shall  permit  Mr.  Henry  Chappell,  his  heirs,  executors, 
administrators,  or  assigns,  to  take  and  receive  one  annuity  of 
50{.  sterling  during  my  interest  in  said  lease  each  and  every 
year :  and  my  will  and  meaning  is,  that  the  said  several  annuities 
shall  be  made  on  such  days  of  payment  as  shall  happen  next 
after  my  death  ;  and  that  it  shall  and  may  be  lawful  to  and  for 
the  said  several  annuitants  to  distrain  the  said  lands  for  the 
said  respective  annuities,  as  is  usual  between  landlord  and 
tenant :  and  my  will  is,  that  the  person  for  the  time  being 
who  under  this  my  will  shall  be  entitled  to  the  surplus  of  the 
said  lands,  over  and  above  the  said  annuities,  shall  have  power 
to  make  leases  for  any  term  less  than  the  term  yet  to  come  in 
the  said  lands,  so  as  the  best  rent  that  can  be  reasonably  had 
for  the  same  be  reserved  upon  such  leases,  and  that  no  fine  or 
other  consideration  be  given  for  making  the  same." 

The  testator  then  gave  several  legacies,  and  appointed  Daniel 
Winslow,  the  plaintiff,  his  executor  and  residuary  legatee.  On 
the  4th  of  June,  in  the  same  year,  the  testator  died,  without 
having  altered  or  revoked  his  will. 

It  appeared,  that  this  leasehold  interest  had  been  demised  in 
1710,  to  Sterne  Tighe,  the  father  of  the  testator,  for  twenty-one 
years,  provided  three  lives  so  long  existed,  by  James  Cooke,  who 
held  those  lands  under  the  Archbishop  of  Dublin  for  three  lives  ; 
that  the  lease  from  Cooke  contained  no  covenant  for  renewal  ; 
[  'ii^s  ]  but  that  Tighe  had,  during  his  life,  *obtained  renewals,  generally 
every  three  years,  on  paying  the  fines  demanded  by  Cooke,  the 
amount  of  which  was  fluctuating,  being  entirely  regulated  by  the 
discretion  and  pleasure  of  the  lessor,  but  the  rent  had  never 
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been  increased  :  that  on  the  death  of  Sterne  Tighe  in  1768,  the     winslow 
testator  had  become  entitled  to  his  interest  in  this  leasehold       tiohe. 
property,  and  continued  to  renew  the  lease  with  the  Cooke  family 
as  his  father  had  done  ;  that  in  March,  1788,  he  made  the  last 
renewal  for  the  usual  term  of  twenty-one  years,  provided  three 
lives  so  long  existed. 

It  farther  appeared,  that  on  the  death  of  the  testator  in  1791, 
eighteen  years  of  the  term  being  then  unexpired,  his  brother 
William  went  into  possession  of  these  lands  under  the  bequest 
in  his  will,  and  during  his  life,  the  lease  was  regularly  renewed 
by  the  Cooke  family  as  formerly;  and  that  the  annuity  of  200Z., 
bequeathed  to  the  plaintiff  Daniel  Winslow  out  of  this  leasehold 
property,  was  regularly  paid  by  William  Tighe  till  1801,  when 
he  died :  that  the  defendant  Thomas,  his  son,  afterwards  went 
into  possession,  and  obtained  renewals  on  the  same  terms,  and 
paid  the  annuity  to  the  plaintiff  until  March,  1809,  when  the 
defendant  refused  to  pay  it,  alleging  that  the  interest  of  the 
testator  in  those  lands  had  expired. 

In  January,  1810,  the  plaintiff  filed  this  bill,  praying  that  the 
renewals  obtained  by  the  defendant  of  the  lease  of  these  lands, 
may  be  declared  to  be  grafted  on  the  interest  which  Daniel 
Tighe,  the  testator,  had  in  those  lands ;  and  that  the  annuity 
bequeathed  to  the  plaintiff,  may  be  declared  a  charge  upon  the 
renewed  interest. 

The  defendant,  by  his  answer,  submitted,  that  from  the  [i^^l 
particular  expressions  used  by  the  testator  in  the  devise  of  the 
several  annuities,  stated  in  his  will,  and  from  the  circumstance 
that  Joseph  Chappell,  to  whom  the  testator  had  devised  an 
annuity  of  SOZ.,  during  his  life,  if  the  interest  of  the  testator 
should  60  long  continue,  was,  at  the  time  the  will  was  executed, 
upwards  of  eighty  years  of  age,  it  was  manifest  the  intention  of 
the  testator  was,  to  make  the  annuities  a  charge  on  the  residue 
of  the  term  of  years  which  the  testator  had  in  those  lands,  and 
no  longer,  and  that  the  annuities  were  not  to  continue  beyond 
that  period. 

On  the  22nd  of  April,  1812,  this  cause  was  heard  before 
the  Lord  Chancellor,  when  the  bill  was  dismissed,  without 
costs. 
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wnfSLow         The  cause  was  now  re-heard  on  the  petition  of  the  plaintiff. 

c. 

TiGHE. 

The  Solicitor-General,  Serjeant  Ball,  Mr.  Burton,  and  Mr. 
Murray,  for  the  plaintiff : 

[200]  *    *    Whatever    interest    the    testator    has    bequeathed  to 

William  Tighe,  his  brother,  he  has  made  it  subject  to  his  debts, 
legacies,  annuities,  and  limitations ;  there  can  be  no  doubt,  that 
if  William,  the  tenant  for  life,  had  renewed,  the  creditors  and 
legatees  would  have  been  entitled  to  the  benefit  of  the  renewal, 
and  after  the  decision  of  Rawe  v.  Chichester, \  and  James  v. 
Dean, I  he  certainly  would  have  been  a  trustee  for  the  persons 

[  201  ]  entitled  to  estates  in  remainder.  *  *  Where  the  testator 
directs  that  the  person  who  shall  be  entitled  to  "  the  surplus  of 
said  lands  over  and  above  said  annuities,"  it  is  manifest  lie 
intended  the  devisee  should  have  nothing  except  what  was  ovei* 
and  above  the  annuities.     *    ♦    * 

Mr.  Plunket,  Mr.  Johnson,  Mr.  Radcliff,  and  Mr.  Geraghtf/, 
for  the  defendant,  [argued  that  the  testator  expressed  no  inten- 
tion to  charge  the  annuity  beyond  the  subsisting  term.] 

[  204  ]       The  Lord  Chancellor  : 

This  case  comes  before  the  Court  upon  the  construction  of  the 
will  of  Daniel  Tighe ;  and  the  question  is,  whether  the  annuity 
bequeathed  to  the  plaintiff  Winslow,  is  to  be  considered  as  a 
charge  upon  the  lands  for  any  longer  period  than  the  the:i 
subsisting  term  of  eighteen  years ;  or  whether  the  annuitant  is 
entitled  to  the  benefit  of  it,  during  the  entire  of  the  testator's 
interest,  which  he  bequeathed  by  his  will. 

The  testator  has  expressed  his  intention  in  very  ambiguoiis 
terms,  and  it  is  on  the  doubt  thereby  created  that  my  present 
opinion  is  founded;  for  I  apprehend  it  to  be  a  sound  rule  of 
construction,  that  the  words  made  use  of  by  a  testator  shall 
be  interpreted  according  to  their  legal  effect  and  operation, 
unless  it  clearly  appears  that  he  intended  to  use  them  m  a 
different  sense.  Here  this  does  not  appear,  and  the  parts  of 
this  will  upon  which,  at  a  former  hearing  of  this  case,  I  had 

t  Amb.  715.  t  8  E.  E.  178,  189  (11  Ves.  383;  15  Ves.  236). 
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conceived  that  the  annuitant  was  entitled  only  daring  the  period     wissi.o\v 
of  eighteen  years,  on  further  argiiment  and  consideration  of  this       tioub. 
question,  appear  to  me  to  amount  to  no  more  than  raising  a 
doubt  upon  the  construction  of  this  instrument. 

I  agree  with  Mj\  Raddiff,  that  it  is  very  probable  the  testator 
in  this  case,  did  not  imagine  he  had  a  iK)wer  of  disposing  of  any 
interest,  beyond  the  legal  term  he  held  under  the  lease;  but  does 
not  that  observation  apply  equally  to  the  devisee  as  the 
annuitant,  the  testator  having  used  the  same  words  in  the  devise 
to  both  ?  Then  why  am  I  to  conjecture,  *that  if  he  had  known  [  *20j  ] 
his  interest  to  extend  beyond  the  subsisting  term,  he  would  not 
have  made  his  bounty  to  the  annuitant  co-extensive  with  that  to 
the  devisee  ?  He  has  expressly  given  this  annuity  during  the 
continuance  of  his  interest,  and  subject  to  this  annuity  he  has 
given  his  interest  in  this  leasehold  property  to  the  defendant,  in 
manner  mentioned  in  his  will ;  and  though  the  testator  may 
have  been  ignorant  of  the  extent  of  his  interest,  or  of  what 
would  pass  under  the  legal  operation  of  those  words,  yet  that 
want  of  knowledge  cannot  be  used  for  the  benefit  of  the  devisee, 
and  to  the  prejudice  of  the  annuitant. 

The  reasoning  of  Lord  Bathurst  in  Rawe  v.  Chichester,}  is  so 
very  pointedly  applicable  to  this  case,  and  in  itself  so  satisfac- 
tory, that  I  should  be  doubting  the  authority  of  that  case,  which 
has  been  recognized  in  others,!  were  I  to  construe  this  will  as 
contended  for  by  the  defendant.  The  words  "  during  the  term 
of  the  said  lease,"  are  relied  on  by  the  counsel  for  the  defendant, 
as  manifesting  an  intention  that  the  annuity  should  not  continue 
longer  than  during  the  then  subsisting  lease;  but  Lord 
Bathurst's  argument  is  an  answer  to  that  objection.  He  says, 
"  whoever  has  a  lease,  has  an  interest  in  the  renewal,  and  when 
an  additional  term  is  granted,  the  old  term  may  be  said  to  be 
still  in  being,  and  then  the  will  operates  upon  it."  This 
decision,  and  the  reasoning  upon  it  are  so  much  in  point,  that  I 
ought  to  be  bound  by  it  as  an  authority. 

The  testator  probably  imagined  he  had  only  an  interest  for 
eighteen  years,  and  under  this  impression  *he  made  his  will ;  if      E  *2^='  ] 
he  had  been  apprised  of  his  real  interest,  he  might  perhaps  have 

t  Amb.  715.        t  See  Featherstmhaugh  v.  Fenwick,  11  E.  E.  77  (17  Ves.  298). 
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made  a  different  disposition.  By  the  words  he  has  used,  his 
intention  was,  that  all  the  interest  he  had  should  pass,  of  which 
the  tenant's  right  of  renewal  is  a  part,  and  the  will  operates 
upon  it ;  then  why  am  I  to  make  a  different  construction 
between  the  legatee  and  annuitant  ?  By  the  construction  I  now 
adopt,  I  am  doing  justice  both  to  the  intention  of  the  testator,  as 
expressed,  and  also  to  the  legal  effect  of  the  words  ;  for  whether 
he  uses  the  word  "  term,"  or  the  word  "  interest,'*  he  gives  what 
he  had,  the  lease  and  the  right  of  renewal ;  and  I  conceive  that 
the  testator  intended  to  dispose  of  all  the  interest  he  had.  I 
think  the  annuitant  must  contribute  to  the  renewal  fines  in 
proportion  to  his  interest  in  this  property.  The  testator  has 
given  no  direction  upon  this  point,  but  it  is  incident  to  this  sort 
of  tenure. 


This  was  assented  to  by  the  counsel  for  the  plaintiff,  t 


•  • 


7Vcs.l8:>l 


t  But  on  this  point  see  the  case  of 
Maxwell  V.  Ashe^  at  the  Rolls,  17th 
Doc.  1752,  referred  to  in  a  note  to 
Nightingale  v.  Laweon^  1  Br.  C.  C. 
440,  and  also  stated  by  Sir  William 
Grant,  M.R.,  in  Moody  v.  Matthews, 
7  Ves.  at  p.  184,  as  follows : — 

' '  Joyce  James  gaye  to  the  plaintiff, 
her  niece,  an  annuity  of  100/.,  pay- 
able half  yearly  without  any  deduc- 
tion, for  her  life,  out  of  tithes,  held 
for  lives  of  the  Bishop  of  ♦London. 
One  life  had  dropped :  the  testatrix 
was  herself  another ;  and  Mrs.  Ashe, 
the  executrix  and  devisee  subject  to 
the  annuity,  was  the  third.  After 
the  death  of  the  testatrix  two  new 
lives  were  added.  Mrs.  Ashe  at  first 
insisted,  that  she  was  not  bound  to 
pay  the  annuity,  unless  the  annuitant 
would  contribute  to  the  expense  of 
adding  those  two  lives.  Afterwards 
however  she  did  not  insist  upon  that 
claim.  Mrs.  Ashe  died.  At  her  death 
there  was  completely  an  end  of  all 
the  lives,  that  existed  previously  to 
the  gift  of  the  annuity.  The  chil- 
dren of  Mrs.  Ashe,  to  whom  she 
devised,  refused  any  longer  to  pay 


the  annuity;  insisting,  that  there 
was  an  end  of  the  lease :  or  at  least, 
that  they  were  not  bound  to  pay, 
unless  Mrs.  Maxwell,  the  annuitant, 
would  contribute  to  the  expense  of 
the  former  renewals.  She  filed  her 
bill ;  insisting,  she  was  not  bound  to 
contribute;  that,  on  the  contrary, 
they  were  bound  to  fill  up  the  lives, 
that  had  dropped,  for  her  benefit. 
The  Court  declared,  the  annuity  ^was 
a  charge  upon  the  renewed  lease." 

In  MiHjdy  v.  Matthews  (7  Ves.  174, 
186),  a  woman  granted  a  life  annuity 
for  value  out  of  a  lease  of  tithes ;  the 
lease  at  her  death  devolved  upon  her 
husband,  who  renewed  it  with  his 
own  money.  Sir  W.  Grant  observed , 
p.  183,  that  the  husband  stood  pre- 
cisely in  the  place  of  the  wife,  and 
referring  to  Maxwell  v.  Ashe,  he 
suid: 

*'  In  that  case,  as  in  this,  the  lease 
in  being  at  the  time  the  annuity  -was 
created  was  wholly  expired;  and  it 
was  there  contended  by  the  devisees, 
as  it  is  here  by  the  husband,  that 
they  had  then  a  right,  having  re- 
newed with  their  own   moneys    to 
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Declare  the  annuity  a  charge  upon  the  renewal  interest,  an 
account  on  foot  thereof,  an  account  on  foot  of  the  renewal  fines, 
with  interest  on  the  proportion  payable  by  the  annuitant.  It  is 
a  fair  question  raised  by  the  will,  and  proper  to  be  brought 
before  the  Court,  the 

Co8t8  must  therefore  be  paid  out  of  the  estate  A 
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consider  the  lease  as  their  own,  and 
as  discharged  from  the  annuity; 
▼hich  ought  to  continue  only  during 
the  continuance  of  the  original  lives. 
There  is  no  difference  between  the 
cases,  except  this,  in  fayour  of  the 
present  plaintiff;  that  he  is  a  pur- 
chaser of  this  annuity  for  valuable 
consideration,  and  against  a  person, 
who,  as  I  have  observed,  is  not  con- 
sidered in  the  light  of  a  purchaser 
for  valuable  consideration,  but  as  a 
mere  volunteer.  In  that  case  the 
question  was  between  two  volunteers; 
and  it  was  held  there,  that  the 
annuity  was  not  extinct  by  the 
extinction  of  the  old  *livee ;  and  the 
annuitant  was  not  bound  to  contri- 
bute to  the  renewaL 


'*  dpon  the  authority  of  that  case, 
and  the  principles  I  have  before 
stated,  declare,  that  the  annuity 
claimed  by  the  plaintiff  is  a  charge 
upon  the  renewed  lease  of  these 
tithes :  and  that  the  arrears  must  be 
paid,  and  the  annuity  must  con- 
tinue to  be  paid,  out  of  the  profits 
of  that  lease." 

[It  will  be  observed  that  neither 
of  the  above  cases  as  reported  con- 
tains any  express  decision  upon  the 
question  whether  the  annuitant  was 
bound  to  contribute  to  the  renewals, 
though  Lord  Manners  thought  it 
necessary  to  diBtinguish  them  in  the 
case  of  Stuhhi  v.  Roth,  post,  p.  119.—  [  *7  Yes  186  ] 
O.  A.  S.] 

t  See  Stuhha  v.  Roth,  post,  p.  119. 
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[  274] 


GOODMAN  V.  GEIERSON.t 

(2  BaU  &  Beatty,  274—280.) 


Where  the  grantee  of  lands  subject  to  a  limited  power  of  redemption, 
has  not  all  the  remedies  of  a  mortgagee,  the  oonveyance  is  not  a  mort- 
gage, but  a  conditional  sale ; 

Therefore,  where  lands  were  conveyed  in  lieu  and  satisfaction  of  a. 
portion  charged  on  them,  with  a  clause  of  redemption,  if  the  portion 
were  paid  in  ten  years;  there  being  no  covenant  for  payment  of  the 
portion,  or  any  collateral  security,  a  redemption  refused  after  the  ten 
years ;  for  if  the  produce  of  a  sale  of  the  lands  were  insufficient  to  dis- 
chai'ge  the  portion,  the  grantee  could  have  no  remedy  against  the 
grantor,  to  recover  the  deficiency. 

In  equity  the  rule  is,  once  a  mortgage  and  always  a  mortgage. 

In  a  mortgage,  the  absence  of  a  covenant  of  repayment,  and  of  a 
collateral  bond,  cannot  vary  the  transaction ;  for  every  mortgage  implies 
a  loan,  and  every  loan,  a  debt,  for  which  the  mortgagor's  personal  estate 
is  liable ;  and  although  an  action  of  covenant  would  not  lie,  still  it  may 
be  a  mortgage. 

The  fair  criterion  in  equity,  to  decide  whether  a  deed  be  a  mortgage 
or  not,  is.  Are  the  remedies  mutual  and  reciprocal  P  Has  the  grantee 
all  the  remedies  a  mortgagee  is  entitled  to. 

James  Goodman,  the  father  of  the  plaintiff,  being  seized  of  the 
lands  of  Creaghmore,  subject  to  a  charge  of  1,000L,  to  his  sister 
Sarah,  the  wife  of  Ralph  Higgins,  on  the  13th  of  December, 
1788,  conveyed  his  interest  in  those  lands  to  trustees,  for 
Higgins  and  wife ;  the  deed  recited,  that  the  trustees,  with  the 
consent  and  approbation  of  Higgins  and  wife,  had  agreed  to 
accept  of  the  lands  of  Creaghmore,  in  lieu  and  satisfaction  of  the 
sum  of  l,000i.,  and  that  James  Goodman,  in  consideration 
thereof,  and  in  lieu  and  satisfaction  of  the  said  sum  of  1,OOOZ., 
had  agreed  to  assign  his  interest  in  the  lands  to  the  trustees ;  but 
subject  to  redemption  as  therein  after-mentioned.  The  deed 
then  contained  a  covenant,  that  if  James  Goodman  his  heirs, 
&c.  should  at  any  time  after,  within  the  space  of  ten  years  next 
ensuing  the  date  thereof,  pay  the  said  sum  of  1,000/.,  that  the 
trustees  would  re-convey  to  him  the  lands. 

Higgins  went  into  possession  of  the  lands;  in  May,  1797, 
James  Goodman  died  intestate,  leaving  the  plaintiff  his  eldest 
son  and  heir-at-law,  a  minor.  Higgins  and  wife  died  soon  after, 
and  the  defendant  has  become  entitled  to  tho  lands  under  the 
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will  of  Higgins ;  a  tender  was  made  to  him  of  1,000Z.,  in  1808,     Goodman 
on  behalf  of  the  plaintiff,  which  he  refused,  and  in  April,  1811,     gbiebsox. 
the  bill  was  filed  on  behalf  of  the  plaintiff,  a  minor,  for  a 
redemption. 

The  Attomey-Generaly  Mr.  Plunket,  Mr.  Whitestonc,  and  Mr.        [  275  ] 
Wallace,  for  the  plaintiff : 

The  question  is,  was  this  conveyance  intended  to  be  a 
mortgage.,  or  a  sale  of  those  lands  ?  If  a  mortgage,  the  plaintiff 
13  clearly  entitled  to  a  redemption ;  Higgins  was  entitled  to 
receive  a  precise  sum  of  money,  as  the  portion  of  his  wife ;  the 
transaction  was  not  then  originally  for  a  sale,  but  for  a  mere 
security  of  money ;  the  deed  does  not  state  the  assignment  to 
have  been  absolutely  in  satisfaction  of  the  portion,  but  subject  to 
redemption,  and  therefore  a  mortgage  or  a  security  for  money. 
Where  there  is  a  loan,  there  is  a  covenant  for  re-payment ;  in 
this  case  there  is  no  such  covenant,  for  there  was  no  loan  ;  but 
the  debt  being  due,  the  conveyance  was  executed  as  a  security 
for  it,  and  the  conveyance  grew  out  of  the  debt,  but  the  debt  did 
not  grow  out  of  the  conveyance. 

In  Manlove  v.  Ball,\  there  was  an  absolute  conveyance  of  a 
leasehold  interest ;  the  purchaser  by  a  separate  writing  agreed, 
that  if  the  vendor  should,  at  the  end  of  one  year  then  next 
ensuing,  repay  the  purchase  money  with  interest,  that  he  would 
re-convey  to  him ;  the  money  was  not  paid  within  that  time, 
but  in  twenty  years  after  a  bill  was  filed  for  a  redemption,  which 
was  decreed.  In  FuUhorpe  v.  Fo8ter,l  lands  were  conveyed 
under  an  agreement,  that  if  the  vendor  should  repay  the  money 
in  ten  years,  there  should  be  a  re-conveyance ;  and  a  redemption 
was  afterwards  decreed. 

The  SolwitoT'Oeneral,  Mr.  Joy,  and  Mr,  Riihjeivay,  for  the 
defendant : 

If  this  were  a  purchase  subject  to  a  re-imrchaso  in  ten  years,       [  -^c  ] 
it  can  not  be  considered  as  a  mortgage,  for  tlie  deo«l  contained  no 
covenant  that  the  grantor  would  re-paj    liu^   money,  nor  was 
there  any  collateral  bond  or  security,  so  lliat  tlic  : grantee  could 
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not  have  the  remedies  incidental  to  every  mortgagee ;  in  Fhyer 
V.  Lavington,\  it  was  much  relied  on,  that  there  was  no 
collateral  security,  or  any  covenant  to  pay  the  money ;  and  in 
MeUor  v.  Leesl  Lord  Habdwickb  observed,  That  when  there 
was  no  covenant  in  a  deed  for  the  re-payment  of  the  mortgage 
money,  it  manifested  a  clear  intention  of  a  purchase.  We 
therefore  contend,  that  this  transaction  was  a  conditional  sale, 
and  never  intended  to  be  a  mortgage  ;  and  that  the  time  limited 
for  the  redemption  having  elapsed,  the  plaintiff  can  not  be 
entitled  to  the  relief  he  seeks. 


March  I. 


[  ♦277  J 


The  Lord  Chancellor  : 

This  is  a  bill  filed  for  the  redemption  of  premises  conveyed  by 
James  Goodman,  the  father  of  the  plaintiff,  under  the  following 
circumstances : 

James  Goodman,  the  grandfather,  by  will,  charged  his  estates 
with  the  payment  of  l,000i.,  for  his  daughter  Sarah,  provided 
she  married  with  consent ;  she  married  Balph  Higgins,  and  the 
portion  became  the  subject  of  suit,  which  was  afterwards  referred 
to  arbitrators,  who  awarded  1,000Z.,  provided  it  were  settled 
according  to  a  deed  executed  in  1782.  Li  1788,  James 
Goodman,  the  plaintiff's  father,  on  whom  the  property  charged 
with  this  portion  of  1,000/.,  had  devolved,  entered  into  a  deed 
with  the  trustees  of  the  ^settlement  of  1782,  and  Higgins  and 
his  wife ;  reciting  the  title  of  said  Sarah  to  the  1,000Z.,  and  that 
the  same  had  not  been  paid  ;  and  further  reciting,  that  the  said 
trustees,  with  the  approbation  of  Balph  Higgins  and  wife,  had 
agreed  to  accept  the  lands  of  Greaghmore,  in  lieu  and  satisfac- 
tion of  the  said  1,0002.,  so  due  and  unpaid ;  and  that  James 
Goodman,  in  consideration  of  the  premises,  and  in  lieu  and 
satisfaction  of  the  said  sum  of  1,0002.,  had  agreed  to  assign  his 
interest  in  the  said  lands  to  the  said  trustees,  but  subject  to 
redemption,  as  therein-after  mentioned.  The  deed  then  proceeds 
to  grant  the  premises  of  Greaghmore  to  the  trustees  of  the 
settlement  of  1782,  as  a  provision  for  Balph  for  life,  then  to 
Sarah  for  life,  and  then  as  a  provision  for  the  children ;  then 
follows  this  clause  :    *^  And  the  said  trustees,  with  the  approba- 
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tion  of  the  said  Ralph  and  Sarah  Higgins,  do  covenant,  promise,  Goodman 
and  agree  with  the  said  Jajnes  Goodman,  his  heirs,  executors,  gbibbsok. 
&c.  in  manner  following;  that  is,  that  if  the  said  James 
Goodman,  his  hours,  executors,  &;c.  shall  at  any  time  hereafter, 
within  the  space  of  ten  years  ensuing  the  date  hereof,  be  minded 
or  desirous  of  re-assuming  the  said  lands  of  Creaghmore,  and 
the  rents,  issues,  and  profits  thereof,  he  shall  be  at  liberty  so  to 
do,  upon  payment  of  the  said  sum  of  1,000{. ;  and  the  said 
trustees  shall  and  will,  upon  payment  of  the  said  sum,  re-assign 
the  said  premises,  and  thereupon  the  trusts  of  the  said  deed  of 
1782,  shall  be  revived,  so  far  as  respects  the  said  sum  of  1,000/., 
as  if  these  presents  had  not  been  made." 

About  a  year  after  the  expiration  of  the  ten  years,  a  tender  of 
the  1,000Z.  was  made,  and  by  the  defendant  rejected ;  and  the 
question  is,  whether  this  transaction  is  to  be  considered  as  a 
conditional  sale  *or  a  mortgage.  As  to  the  time  limited  for  [  *278  ] 
redeeming,  if  it  be  a  mortgage,  it  amounts  to  nothing ;  any 
clause  introduced  into  a  mortgage  deed,  to  limit  the  period  of 
redemption,  is  totally  disregarded  by  this  Court.  It  is  unneces- 
sary to  refer  to  authorities  for  this ;  it  is  too  well  established, 
that  the  parties  cannot  by  any  such  clause  restrict  the  equity  of 
redemption,  to  admit  of  argument ;  in  some  of  the  cases,  it  is 
said  to  be  an  oppression  upon  the  mortgagor ;  in  others,  it  is 
stated,  once  a  mortgage  and  always  a  mortgage. 

The  defendant  then  contended,  that  there  being  no  bond 
collateral  to  this  deed,  nor  any  covenant  on  the  part  of  the 
mortgagor  to  pay  the  money,  it  cannot  be  considered  as  a 
mortgage.  In  answer  to  that,  it  is  quite  clear,  that  if  the 
intention  were  that  it  should  be  a  mortgage,  the  absence  of  a 
covenant  and  collateral  bond,  would  not  make  it  the  less 
so.  This  was  decided  in  King  v.  King,}  where  Lord  Talbot 
said,  it  did  not  vary  the  transaction ;  for  that  every  mort- 
gage implied  a  loan,  and  every  loan  implied  a  debt,  for 
which  the  mortgagor's  personal  estate  was  liable ;  and  although 
an  action  of  covenant  would  not  lie,  still  it  might  be  a 
mortgage ;  and  in  MeUor  v.  Lees^l  Lord  Hardwicke  uses  nearly 
the  same  language;  observing,  ^however,  that  the  absence  of      [*279] 

t  3  P.  Wms.  358.  t  2  Atk.  4»4. 
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OooDMAK     each  a  covenant  was  a  strong  circumstance  to  indicate  the 
GRIEB80N.    intention  of  the  parties ;  but  if  that  were  the  only  circumstance, 
I  should  not  rely  upon  it  to  defeat  the  plaintifTs  right  to 
redeem. 

The  fair  criterion,  by  which  the  Court  is  to  decide  whether 
this  deed  be  a  mortgage  or  not,  I  apprehend  to  be  this,  are  the 
remedies  mutual  and  reciprocal?    Has  the  defendant  all  the 
remedies  a  mortgagee  is  entitled  to?    I  conceive  he  has  not. 
Suppose,  for  instance,  the  defendants  to  file  a  bill  of  foreclosure, 
by  the  practice  of  this  Court,  the  decree  is  for  a  sale  of  the 
mortgaged  premises,  if  they  be  not  redeemed  within  the  time 
limited  by  the  course  of  the  Court ;  suppose  the  sale  to  take 
place,  and  the  produce  to  be  insufficient  to  discharge  the  1,OOOZ., 
and  costs,  how  is  the  deficiency  to  be  raised  ?    What  remedy 
could  the  defendant  then  have  ?    If  it  were  a  mortgage,  he  in 
that  case  might  proceed  on  his  covenant  or  bond;   or  if  no 
covenant  or  bond,  upon  the  implied  assumpsit ;  but  how  coald 
any  action  be  maintained  in  this  case,  where  the  defendants 
have  taken  the  conveyance,  not  as  a  security,  but  expressly  in 
lieu  and  satisfaction  of  the  portion  of  1,000/.     This  appears  to 
me  decisive  to  shew,  that  the  transaction  between  these  parties 
was  not  that  of  a  mortgage,  but  a  conditional  sale ;  for  if  the 
defendants  have  not  all  the  remedies  of  a  mortgagee,  why  am  I, 
contrary  to  the  express  provisions  of  this  deed,  to  hold  it  to  be  a 
mortgage,  and  to  extend  the  condition  beyond  the  limit  agreed 
upon  by  the  parties   to  this    deed?    There  would  be  much 
hardship  and  inconvenience  to  the  one  party  ;  and  there  appears 
to  me  to  be  no  substantial  ground  to  entitle  the  other  to  relief. 
[  •280  ]      The  cases  *upon  this  subject  are  collected  by  Mr.  Butler  in  a 
note  to  his  edition  of  Coke  upon  Lyttleton.t 

Bill  dismissed  without  costs. 

w 

t  205  a,  note  96. 
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REVELL  V.   HUSSEY.  isia. 

(2  BaU  &  Beatty,  280—289.)  Marchl^  3,  4. 

Benewal  decreed  against  a  tenant  under  a  Bishop^s  lease,  without  any     Mankebs, 
contribution  from  his  sub-lessee ;  lie  having  covenanted,  That  as  often         ^•^• 
as  the  Bishop  should  renew,  he  would  renew,  without  fine,  with  his 
sub-lessee.  [  280  ] 

The   tenant  and  his  lessor  are   necessary  parties;    the  sub-lessee 
deriving  his  title  from  their  covenants. 

Subsequent  events  will  not  in  equity  vary  a  contract  fairly  entered 
into. 

When  the  contract  is  unreasonable  at  the  time  of  its  being  entered 
into,  it  wiU  not  be  enforced. 

Courts  of  equity  have  no  power  to  alter  the  contracts  of  parties,  from 
an  eventual  change  not  contemplated  at  the  time. 

The  discretion  of  the  Court,  in  granting  or  refusing  a  specific  execu- 
tion, is  regulated  by  established  principles. 

The  absence  of  any  remedy  at  law  on  a  contract  is  an  additional  reason 
for  granting  relief  in  equity. 

The  bill  prayed,  that  the  defendant  James  Hussey  might  be 
decreed  to  execute  a  renewal  of  the  lease  granted  by  him  to 
Thomas  Hussey,  the  other  defendant,  pursuant  to  a  covenant  for 
that  purpose  contained  in  the  lease;  and  that  the  defendant 
Thomas  Hussey  might  then  execute  a  renewal  of  the  plaintifiTs 
lease ;  who  offered  to  pay  all  the  expenses. 

In  1793,  the  Archbishop  of  Dublin  granted  a  lease  of  four 
hundred  and  ninety-seven  acres  of  the  see  lands,  for  twenty-one 
years,  at  a  yearly  rent,  to  the  defendant  James  Hussey ;  who 
soon  after  demised  seventy  acres  of  the  same  lands  to  the 
defendant  Thomas  for  a  term  of  years,  reserving  an  annual 
rent;  he  covenanted,  that  he,  James  Hussey,  would,  from  time 
to  time,  use  his  best  endeavours  to  obtain  a  renewal  from  the 
Archbishop,  and  that  so  often  as  he  should  obtain  a  renewal  of 
his  lease,  that  he  would  execute  a  renewal  to  Thomas,  without 
fine  or  consideration. 

On  the  17th  of  November,  1798,  Thomas  Hussey  executed  a 
lease  of  twenty-nine  acres  of  those  lands  to  Henry  Pentland,  for 
sixteen  years,  at  872.  rent :  "^the  lease  contained  the  following  [  *28i  ] 
covenant :  "  That  the  said  Thomas  Hussey,  his  heirs,  &c.  shall 
(as  often  as  the  Lord  Archbishop  of  Dublin  shall  renew  for 
James  Hussey,  Esquire,  his  heirs,  &c.)  renew  for  him  the  said 
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BevELL      Henry  Fentland,  hie  ezecntore,  &c.  without  fine  or  any  other 
HD88ET.     expense  whatever,  except  that  of  the  leases."    In  1803,  Henry 
Fentland,  in  consideration  of  1,2001.,  assigned  his  interest  in  this 
lease  to  the  plaintiff. 

In  March,  1809,  the  Archbishop  of  Dublin  granted  a  renewal 
of  James  Hussey's  lease,  for  which  James  Hussey  was  obliged  to 
pay  a  fine  of  8,000Z.,  instead  of  902.,  the  fine  formerly  paid  on 
each  renewal ;  James  Hussey  then  applied  to  the  several  persona 
holding  those  lands  under  him,  to  contribute  rateably  to  reim- 
burse him ;  with  this  application  the  plaintiff  would  not  comply ; 
the  defendants  thereupon  refused  to  grant  him  a  renewal  of  his 
lease.  It  appeared,  that  in  several  of  the  leases  granted  by 
James  Hussey  of  the  see  lands,  there  were  covenants  of  renewal 
similar  to  that  contained  in  the  lease  to  Thomas  Hussey,  and  in 
others  there  were  covenants,  that  on  the  tenant  paying  a  fine 
certain,  he,  James  Hussey,  would  grant  him  a  renewal. 

The  Attorney 'General,  Mr.   Burne,  Mr.  Burton,  and  Mr^ 
Burroues  Campbell,  for  the  plaintiff : 

In  Evans  v.  Wal8he,j:  the  covenant  for  renewal  was  similar 
to  the  present ;  Lord  Bedesdale  considered,  that  the  defendant 
there,  was  bound  to  renew  with  the  plaintiff  on  the  old  terms, 
[  •282  ]  unless  he  chose  to  abandon  *the  property,  and  allow  the  plain- 
tiff to  stand  in  his  place ;  now,  on  behalf  of  the  plaintiff  in  thia 
cause,  we  offer,  that  if  the  defendants  do  not  choose  to  grant  a 
renewal,  that  the  plaintiff  will  stand  in  their  place. 

Serjeant  Ball,  Mr.  Radclif,  and  Mr.  Farrell,  for  the  defen- 
dants : 

It  was  the  uniform  practice  of  the  see  of  Dublin,  when  the 
lease  to  James  Hussey  was  executed,  to  grant  renewals  at  90Z. 
fine  for  the  lands  then  held  by  him ;  calculating  on  this  being 
permanent,  James  Hussey  made  under-leases  reserving  a  profit- 
rent  of  nearly  800Z.  per  annum;  on  the  present  Archbishop 
being  appointed,  he  entirely  changed  the  practice,  and  demanded 

t  2  Sch.  &  Lef.  519,  a  case  very      substantially  contained  in  the  above 
shortly  and  imperfectly  reported  on      reference. — ^0.  A.  S. 
motion  for  in  jxinction.    The  report  is 
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60  enormons  a  fine,  that  unless  James  Hussey  shall  be  reim-      Bevsll 
horsed,  what  he  has  paid,  by  his  under-tenants,  he  will  not  only      hubsby. 
lose  his  profit-rent,  but  will  be  besides  considerably  out  of  pocket. 
Most  of  the  tenants  have  agreed  to  contribute,  but  the  plaintiff 
obstinately  refuses. 

The  question  is,  will  this  Court,  in  a  case  so  circumstanced, 
compel  a  specific  execution  of  this  covenant.  Li  Davis  v.  Hone,\ 
it  is  stated  by  Lord  Bedesdale,  that  if  the  tenants  had  re- 
covered large  damages  in  an  action  at  law  on  the  covenant,  the 
landlord  might  have  filed  a  bill  for  relief  against  the  covenant, 
as  having  by  circumstances  become  a  covenant,  which  to  enforce 
strictly  would  be  against  conscience,  the  landlord  by  the  bill 
offering  to  perform  the  covenant  according  to  conscience.  In 
this  *case  the  tenant  seeks  to  enforce  an  unconscientious  [  *283  ] 
covenant ;  Lord  Bedesdale  thought  that  specifically  to  perform  a 
covenant  in  such  a  case,  would  be  both  unjust  and  harsh ;  but  he 
conceived,  that  the  Court  ought  to  modify  it  according  to  justice. 

If  James  Hussey  should  not  renew  with  Thomas  Hussey,  the 
plaintiff  can  have  no  benefit  of  his  covenant ;  no  damages  could 
at  law  be  now  recovered  for  a  breach  of  the  covenant ;  not 
against  Thomas,  for  he  has  no  estate  out  of  which  he  could  grant 
a  renewal ;  nor  against  James  Hussey,  for  there  exists  no  privity 
of  contract  between  him  and  the  [plaintiff,  who  is  the  under- 
lessee  of  his  tenant ;  this  is  the  first  instance  of  the  lessor  being 
made  a  party  to  a  bill  by  an  under-tenant  for  a  renewal,  except 
in  the  case  of  collusion ;  we  therefore  humbly  contend,  that  as 
no  compensation  could  be  recovered  at  law  on  this  covenant,  the 
Court  can  not  decree  a  specific  execution  of  it. 

In  Faine  v.  BrowriyX  a  man  having  agreed  to  sell  an  estate, 
given  to  him  on  condition,  that  if  he  sold  it  within  twenty-five 
years,  half  the  money  should  go  to  his  brother,  he  afterwards 
refused  to  carry  it  into  execution,  alleging  he  had  been  in- 
toxicated at  the  time ;  on  a  bill  to  compel  him  to  execute  the 
agreement.  Lord  Habdwicee  said,  that  without  the  other  circum- 
stance, that  hardship  alone  of  losing  half  the  purchase  money,  if 
carried  into  execution,  was  sufficient  to  determine  the  discretion 

t  9B.B.  89-94(2Scli.&Lef.  341,  t  Cited  in  Ramaden  y.  Ilylton,  2 

a48).  Yes.  Sen.  304. 
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Bevell 

HUSSET. 

[  ♦284  ] 


of  the  Court  not  to  interfere,  but  to  leave  them  to  law.  Li  Stent 
V.  Bayli8,\  the  Masteb  of  the  Rolls  says :  "  If  I  should  buy  an 
^house^  and  before  such  time  as  by  the  articles  I  am  to  pay  for 
the  same,  the  house  be  burned  down  by  the  casu^ilty  of  fire,  I 
shall  not  in  equity  be  bound  to  pay  for  the  house." 

Evans  v.  JValshe  was  decided  on  a  motion  for  an  injunction ; 
the  Court  is  ever  unwilling  to  change  the  possession,  until  the 
cause  comes  on  to  be  heard.  From  the  circumstances  of  this 
case,  the  Court  ought  to  refuse  to  grant  relief,  it  being  entirely 
within  its  discretion.  [They  also  cited  Harnett  v.  Yeildingjl 
Mason  v.  A  rmitage,  §  City  of  London  v.  Nash,'}  Buxton  v.  Lyster,^ 
and  other  cases.] 


March  4. 


[  •2S5  ] 


The  Lobd  Chancellob  : 

The  plaintiff  is  sub-lessee  of  a  piece  of  land,  containing  about 
twenty-nine  acres,  under  a  lease  from  Thomas  Hussey,  for  a 
term  of  years,  at  a  rent  of  87Z.  per  annum ;  with  a  covenant 
from  Thomas  Hussey,  that  he  would  renew  the  lease  without 
any  fine,  so  often  as  James  Hussey,  the  immediate  tenant  *of 
the  see,  should  renew  with  the  Archbishop  of  Dublin.  James 
had  previously  granted  a  lease  of  seventy  acres  (of  which  the  said 
twenty-nine  acres  were  part)  to  Thomas,  at  a  rent  certain,  with 
a  similar  covenant  of  renewal,  without  fine.  In  1798,  Thomas 
leased  these  twenty-nine  acres,  part  of  the  seventy  acres,  to 
Pentland,  who  in  1803,  assigned  his  interest  to  the  plaintifiT  in 
consideration  of  1,2002.,  and  the  plaintiff,  under  this  title,  has 
filed  this  bill  against  Thomas  and  James  Hussey,  to  have  a 
renewal  according  to  the  covenant.  The  plaintiff's  title  is  derived 
from  the  covenant  in  James's  lease  to  Thomas,  as  well  as  under 
the  covenant  in  the  lease  from  Thomas  to  Pentland ;  and  he  has 
properly  brought  both  the  defendants  before  the  Court;  the 
contract  between  James  and  Thomas,  enabling  the  latter  to 
grant  this  lease  with  the  covenant  of  renewal;  both  being 
necessary  to  his  title.  Primd  facie,  this  is  a  clear  case  for  the 
interposition  of  this  Court,  by  granting  specific  relief. 


t  2  P.  Wms.  217. 

t  9  B.  B.  98  (2  Sch.  &  Lef.  549). 

§  9  B.  B.  131  (13  Yes.  37). 


II  1  Yes.  Sen.  12. 
f  3  Atk.  386. 
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fiat  on  behalf  of  the  defendants,  it  is  contended,  that  the      Bktkll 
situation  of  the  parties  has  been  materially  altered  since  the      hussey. 
entering  into  this  contract ;  that  although  it  was  advantageous 
to  James  at  the  time  to  grant  this  lease  to  Thomas  Hussey  at  a 
rent  certain,  and  without  any  fine  of  renewal,  yet,  by  subsequent 
events,  and  from  the  immense  fine  that  has  been  exacted  from 
James  Hussey,  by  the  Archbishop  of  Dublin,  the  nature  of  the 
property  has  been  so  changed,  that  unless  the  tenants  deriving 
under  him  would  contribute  proportionally  to  the  fine,  it  would 
now  be  attended  with  great  loss  to  him  to  renew  ;  and  the  case 
of  Davis  V.  Honeyi  has  been  relied  on  in  support  *of  this  argu-      [  *286  ] 
ment ;  and  indeed  had  it  not  been  for  that  case,  I  do  not  believe 
that  the  plaintiff's  right  of  renewal  would  have  been  resisted.    It 
is  always  unsatisfactory  to  abstract  altogether  the  reasoning  of 
the  Court,  in  any  reported  case,  from  the  facts  to  which  that 
reasoning  is  meant  to  apply  ;  it  has  a  tendency  only  to  misrepre- 
sent one  Judge,  and  to  mislead  another.    The  case  of  Davis  v. 
Hone  was  peculiarly  circumstanced,  and  the  contract  (that  is, 
the  covenant)  between  those  parties,  admitted  of  modification ; 
but  the  decision  of  the  same  learned  judge,  in  the  case  of  Evans 
V.  Walshe^l  reported  in  the  same  book,  manifestly  proves,  that  it 
is  not  a  case  like  this,  that  his  Lordship's  reasoning  in  Davis  v. 
Hone  is  meant  to  apply.    Then  the  circumstances  of  the  case  of 
Evans  v.  Walshe,  are  not  to  be  distinguished  in  substance  from 
the  present  case.     (Here  his  Lordship  stated  the  case  of  Evans  v. 
WaUhe.) 

But  it  is  said,  that  this  was  an  opinion  on  a  motion  for  an 
injunction,  and  not  a  deliberate  judgment,  on  a  hearing  on 
pleadings  and  proofs ;  I  do  not  think  that  that  objection  can 
have  much  weight.  Where  all  the  facts  appear  upon  the  bill 
and  answer,  and  there  is  nothing  in  dispute  between  the  parties, 
but  the  law  of  the  Court,  it  is  very  common  both  in  this  Court 
and  in  England,  to  decide  the  question  upon  motion ;  there  are 
many  instances  in  the  reports  in  Lord  Bedesdale's  time,  and  in 
the  cotemporary  reports ;  it  is  a  great  saving  of  expense  to  the 
parties,  and  the  judgment  of  the  Court  is  equally  entitled  to 
weight  and  authority. 

t  9  B.  B.  89  (2  Soh.  &  Lef.  341). 

X  2  Soh.  &  Lef.  519.    See  note,  ante,  p.  88. 
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Betbll  When  this  case  was  first  stated,  I  thought  it  verj  much 
HusssT.  resembled,  in  principle,  those  cases  of  contracts,  where  a 
[  287  ]  material  change  in  the  value  of  the  property  had  happened  after 
the  equitable  title  was  complete,  and  before  the  legal  conveyance 
was  executed ;  in  which  cases,  whether  it  be  to  enhance  or  to 
reduce  the  value  of  the  property,  it  falls  upon  the  purchaser ;  as 
for  instance,  if  a  reversion  be  contracted  for,  with  one  or  more 
good  lives  upon  it,  and  after  the  contract  is  entered  into,  but 
before  the  conveyance  is  executed,  all  the  lives  fall  in,  the 
purchaser  may  enforce  the  agreement  in  equity,  although  the 
estate,  by  the  events  that  had  happened,  had  become  worth 
double  the  sum  agreed  upon  for  it  ;t  so  on  the  other  hand,  if  the 
estate  be  depreciated,  the  contract  will  be  enforced  against  the 
purchaser.  The  defendant's  counsel  have  referred  to  a  dictum 
of  Sir  Joseph  Jeeyll,  in  the  case  of  Stent  v.  Baylis,  I  but  that 
dictum  of  Sir  Joseph  Jekyll  was  declared  by  Lord  Eldon,  in 
Paine  \.  Meller,^  to  be  unsupported;  and  indeed,  the  case  of 
Paine  V.  Meller,  and  that  of  Mortimer  v.  Capper,  \\  have  estab- 
lished the  principle,  that  subsequent  events  will  not  vary  a 
contract  fairly  entered  into. 

Mr.  Radcliff  reterred  to  the  case  of  Faine  v.  Browne,%  where 
a  man  being  entitled  to  an  estate  under  his  father's  will,  with  a 
provision,  that  if  he  sold  it  within  a  certain  period,  half  the 
purchase  money  should  go  to  another  ;  he  being  a  drunken  fellow, 
had  agreed  to  sell  it,  and  refused  to  execute  the  contract,  and  a 
bill  was  brought  to  compel  the  performance ;  but  Lord  Hard- 
[  •288  ]  wicKB  dismissed  the  bill ;  and  why  ?  Because  *the  contract,  at 
the  time  of  entering  into  it,  was  unreasonable,  as  the  vendor  was 
in  effect  selling  his  patrimony  for  one  half  its  value.  The  point 
that  has  been  considered  in  all  the  cases,  and  on  which  they 
all  turn,  is,  was  the  transaction,  when  originally  entered  into, 
fair  and  reasonable  ?  Was  there  no  undue  advantage  taken  ; 
nothing  suppressed,  nothing  mistaken.  If  it  were  so,  I  do  not 
know  what  authority  this  Court  has  to  vary  men's  contracts, 
because  eventually  they  hare  become  more  advantageous  to  one 

t  See  White  v.  NuU,  1  P.  Wms.  61.  ||  2  Br.  Ch.  Ca.  154. 

i  2  P.  Wms.  217.  11  2  Yes.  Sen.  307. 

§  5  B.  B.  327  (6  Yes.  349). 
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party,  or  more  prejudicial  to  the  other,  than  was  contemplated      Revell 
by  either.     Lord  Bedesdalk,  in  Evans  v.  Waishe,  says,  If  the      Hubsbt. 
defendant  will  not  renew,  let  him  permit  the  plaintiff  to  stand  in 
his  situation ;  the  same  offer  is  made  in  this  case. 

Another  topic  has  been  insisted  upon  by  the  counsel  for  the 
defendant ;  and  that  is,  that  it  is  in  the  discretion  of  the  Court 
to  decree  or  refuse  the  specific  execution  of  a  contract.  It  is  so ; 
but  that  discretion  is  regulated  and  restrained  by  principles  as 
well  known  and  established,  as  any  other  branch  of  the  law  of 
this  Court ;  t  and  the  period  at  which  the  Court  is  to  examine 
the  agreement  between  the  parties,  is  the  time  when  they  con- 
tracted ;  for  if  the  Court  were,  as  is  contended  for,  to  vary  an 
agreement,  deliberately  entered  into  by  the  parties,  from  the 
happening  of  subsequent  circumstances,  I  do  not  know  when  it 
would  stop.  Suppose  a  case  that  very  frequently  occurs  of  a 
colliery,  where  the  company  has  contracted  to  supply  iron  works 
at  a  price  agreed  on ;  surely  it  can  be  no  ground  to  rescind  it, 
that  subsequent  circumstances  have  occurred  to  render  it  very 
prejudicial ;  that  the  coals  may  have  greatly  increased  *in  [  •289  ] 
price ;  that  the  expenses  of  working  the  mine  may  have  been 
considerably  raised.  So  in  cases  where  the  subject  of  the  agree- 
ment is  that  in  which  adequate  relief  cannot  be  given  at  law, 
this  Court  will  interpose,  where  the  contract  was,  at  the  time  it 
was  made,  perfectly  fair  and  reasonable. 

It  is  then  said,  the  plaintiff  has  no  remedy  at  law ;  why,  that 
is  perhaps  additional  reason  for  granting  relief  here.  Since 
then  it  happens  that  in  this  case  there  is  a  hardship,  or  an 
inconvenience,  where  ought  it  to  fall  ?  On  him  who  has  taken 
it  a{)on  himself,  or  on  him  who  is  expressly  indemnified  against 
it,  and  who  has  purchased  his  interest  at  full  value.  Surely,  to 
refuse  relief  in  this  case,  would  be  to  give  the  defendant  James 
Hussey  the  benefit  of  a  fraud,  which  he  has  enabled  the  other 
defendant  to  practise  upon  the  plaintiff. 

For  these  reasons,  I  think  the  plaintiff  entitled  to  the  relief  he 
prays ;  but  it  being  a  fair  question,  and  one  raised  by  the  deci- 
sion of  Davis  V.  Hone, 

I  decree  the  renewal,  tvithout  costs, 

t  See  Goring  y.  Nash,  3  Atk.  187. 
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181S.  EYRE  V.  DOLPHIN.t 

May  7^  12.  (2  BoU  &  Beatty,  290—302.) 

Mavkebs  a  mortgagee,  with  notice  of  the  settlement,  cannot  protect  himself  as 

L.C.  a  purchaser,  or  be  distinguished  from  the  tenant  for  life,  the  mortgagor. 

OP  Ireland.  \  mortgagee  haying  notice  that  his  mortgagor  has  executed  some 

[  290  ]  settlement  of  his  estates  must  (for  his  own  protection)  enquire  the  par- 

ticulars of  such  settlement. 

Where  the  evidence  of  notice  is  very  loose,  and  there  only  exists  a 
suspicion  of  it,  equity  will  not  act  upon  it. 

The  bill  stated,  that  Thomas  Burke,  and  the  Countess 
Dowager  of  Clanricarde  his  wife,  on  the  4th  of  October,  1697, 
demised  certain  lands  in  the  county  of  Galway,  to  John  Eyre, 
the  great  grandfather  of  the  plaintiff,  for  ninety-nine  years,  at 
46Z.  7».  per  annum ;  Eyre  went  into  possession,  and  being  after- 
wards informed  that  Lord  Bophin,  the  eldest  son  of  Lord  Clanri- 
carde, had  set  up  a  claim  to  the  lands  demised  to  him,  on  the 
30th  of  November,  1706,  Eyre  obtained  a  new  lease  of  the  same 
lands  from  Lord  Bophin,  and  Michael  Burke  his  eldest  son,  at 
the  same  rent,  and  for  the  same  term  the  lands  had  been 
originally  demised  to  him ;  those  leases  were  duly  registered. 

That  Eyre  the  lessee,  on  the  marriage  of  his  eldest  son  George, 
settled  those  lands,  together  with  others,  on  George  for  life, 
remainder  to  his  first  and  other  sons  in  tail ;  remainder  to  John 
his  second  son,  in  strict  settlement ;  remainder  to  his  third  son 
Giles,  in  strict  settlement ;  in  1709,  on  the  death  of  John  Eyre 
the  lessee,  his  eldest  son  George  went  into  possession  of  the 
lands,  in  pursuance  of  the  limitations  in  the  settlement,  and  died 
soon  after  without  issue ;  John,  the  second  son  of  the  settlor, 
[  •291  ]  also  died  without  *issue ;  and  Giles,  the  third  son,  then  went 
into  possession  under  the  settlement. 

The  hill  stated,  that  Giles  Eyre,  in  order  to  provide  for 
payment  of  debts  affecting  the  family  estate,  on  the  12th  of 
February,  1745,  conveyed  the  demised  premises  to  trustees  on 
certain  trusts,  and  subject  thereto,  to  the  use  of  himself  for  life, 
remainder  to  his  eldest  son  John,  afterwards  Lord  Eyre,  for  life, 
remainder  to  his  first  and  other  sons ;  remainder  to  his  second 
son  Richard,  the  father  of  the  plaintiff,  for  life,  remainder  to  his 

t  Patman  v.  Uarland  (1881)  17  Ch.  D.  353,  357;  50  L.  J.  Ch.  642;  44  L. 

T.  728. 
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first  and  other  sons,  with  remainders  over.    This  deed  was        Bybe 
registered  soon  after.    In  1750,  Giles  Eyre  died,  and  Lord  Eyre,     dolphin. 
his  eldest  son,  went  into  possession  of  the  lands. 

The  bill  farther  stated,  that  John  Earl  of  Glanricarde,  as  of 
Easter  Term,  1764,  brought  two  ejectments,  to  recover  the  lands 
demised  by  Lord  Bophin,  his  grandfather,  and  his  father 
Michael  Burke,  to  John  Eyre,  to  which  Lord  Eyre  took  defence ; 
soon  after  he  surrendered  the  leases  to  Lord  Glanricarde,  who 
on  the  9th  of  October,  1768,  demised  the  same  lands  to  Lord 
Eyre  for  the  lives  of  himself,  Caulfield,  and  Bloomfield,  at  an 
advanced  rent,  and  the  ejectments  were  not  proceeded  on. 

The  bill  stated,  that  Lord  Eyre,  having  joined  his  brother 
Richard  in  a  bond  to  the  defendant  Bedmond  Dolphin,  assigned 
his  interest  in  this  leasehold  property  in  1780,  to  Thomas  Kelly, 
a  trustee  for  Dolphin,  upon  trust,  that  he,  Dolphin,  might 
receive  out  of  the  rents  and  profits  of  the  estate,  the  amount  of 
his  debt;  and  subject  thereto,  to  the  use  of  Lord  Eyre,  his 
heirs,  &c.  Bichard  Eyre  died  in  1780,  leaving  the  plaintiff  his 
eldest  son,  and  heir-at-law.  In  1781,  *Lord  Ej-re  died  without  [  *2J>2  ] 
issue  male ;  by  his  will  he  devised  his  interest  in  this  leasehold 
property  to  the  defendant  James  Eyre  Caulfield,  his  grandson. 
The  plaintiff,  on  the  death  of  Lord  Eyre,  became  entitled  under 
the  settlement  of  1745,  to  the  estates  limited  by  that  deed.  In 
1798,  Bloomfield,  the  survivor  of  the  three  lives  in  the  lease  of 
1768,  died. 

The  bill  prayed,  that  the  lease  for  lives  taken  by  Lord  Eyre, 
might  be  decreed  to  be  a  graft  on  the  lease  for  years;  that  Lord 
Eyre  might  be  decreed  to  have  been  entitled  thereto  only  for 
his  life,  and  to  have  been  a  trustee  for  the  plaintiff,  as  to  the 
residue  of  the  lease  for  lives ;  and  that  the  plaintiff  might  be 
decreed  to  have  been  entitled  to  the  issues  and  profits  thereof, 
free  from  the  assignment  to  the  defendant  Dolphin,  from  the 
death  of  Lord  Eyre,  to  the  death  of  Bloomfield. 

Dolphin,  by  his  answer  stated,  that  he  heard  and  believed,  that 
Giles  Eyre,  and  his  son  John,  afterwards  Lord  Eyre,  did  some 
time  in  the  year  1745,  execute  some  settlement  of  his  estates, 
but  what  was  the  particular  date,  import,  or  contents  of  said 
settlement)  he  did  not  know.    The  answer  further  stated,  that 
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Etbe  the  defendant  had  heard,  before  the  execution  of  the  said 
Dolphin,  assignment  to  Thomas  Kelly,  that  some  such  leases  as  in 
bill  mentioned,  had  been  executed  to  John  Eyre,  the  plaintiff's 
great  grandfather,  and  also  heard,  that  some  such  settlement 
as  in  bill  mentioned,  had  been  executed  by  the  plaintiff's 
ancestors.  The  answer  then  insisted,  that  Dolphin  was  a 
purchaser  for  full  and  valuable  consideration. 

On  the  deed  of  settlement  of  1745,  being  produced,  it  ap- 
[  *293  ]      peared,  that  although  it  had  been  registered  soon   *after  its 
execution,  yet  that  no  certificate  had  been  endorsed  on  it  by 
the  officer  for  registering  deeds,  until  March,  1818. 

[This  case  falling  clearly  within  the  established  rule  by  which 
renewed  leases  are  impressed  with  constructive  trusts  for  the 
persons  previously  interested  is  merely  reported  for  the  purpose 
of  preserving  so  much  of  the  case  as  bears  upon  the  question, 
whether  Dolphin  had  constructive  notice  of  the  settlement.] 

The  Attomey-Generalf  Mr.  Vandeleur,  Mr.  Lefroy^  and  Mr. 
Murray,  for  the  plaintiff : 

The  equity  of  the  plaintiff  is  very  clear,  it  arises  from  the 
rules  of  the  Court ;  neither  is  his  title  doubtful,  it  is  derived 
from  the  settlement  in  1745,  of  which  Dolphin  admits  he  had 
notice,  prior  to  the  execution  of  the  assignment  to  his  trustee : 
the  deed  of  settlement  recites  the  original  leases  for  years,  and 
the  confirmation  of  them  by  Lord  Bophin,  and  his  eldest  son ; 
it  was  Dolphin's  business  to  have  looked  into  those  instruments, 
for  he  was  bound  by  every  recital  in  them,  as  in  Coppin  v.  Ferny- 
hmghy  \  where  a  mortgagee  of  a  lease  that  recited  the  surrender 
of  a  former  lease,  which  had  been  granted  in  consideration  of 
the  surrender  of  a  former  lease,  where  the  title  of  the  plaintiff 
appeared,  was  held  to  have  notice  of  the  title.  In  Taylor  v. 
Stihhert,X  and  Brook  y.  Bulkeley,^  purchasers  having  notice  of 
leases  of  the  estates,  were  held  bound  by  all  the  covenants  in  the 
leases.    *    *    ♦ 

[  295  ]  The  Solicitor-General^  Serjeant  M'Mahon,  and  Mr.  BeUeic, 

t  2  Br.  Ch.  Ca.  291.  §  2  Vee.  Sen.  498. 

t  2  B.  E.  278  (2  Yes.  Jun.  437). 
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for  the  defendant  Dolphin.     Serjeant  Moore,  and  Mr.        Etbb 
CoUes^  for  the  defendant  Gaulfield :  Dolphik. 

*  *    No  notice  has  been  proved  against  Dolphin,  and  although       [  2^6  ] 
he  may  not  have  denied  notice  in  his  answer,  yet  he  is  now  at 
liberty  to  avail  himself  of  it  at  the  hearing.    It  does  not  appear, 

that  he  was  aware  of  any  fact,  that  can  be  construed  to  amount 
to  notice ;  in  Ashley  v.  BaUlie  t  it  is  laid  down,  that  there  must 
be  knowledge  of  a  particular  fact,  to  warrant  the  Court  to 
construe   it  notice,  and   the  same    principle    in    Senhome    v. 

EarU.X 

«  •  «  «  « 

[On  the  question  of  notice  the  Lord  Chancellor  declined  to 
decide  the  point  raised  as  to  the  insufficiency  of  the  registration 
of  the  settlement  for  the  purpose  of  giving  notice,  and  held  that 
Dolphin  had  notice  of  the  settlement  irrespectively  of  such 
registration,  saying :] 

*  ♦    But  on  the  other  ground,  namely,  that  of  actual  notice       [  300  ] 
of  the  settlement  of  1745,  or  such  notice  as,  in  the  contemplation 

of  a  court  of  equity,  ought  to  have  put  the  defendant  on  inquiry 

respecting  the  title  of  the  plaintiff,  I  think  the  plaintiff  clearly 

entitled  to  this  fund.    Mr.  Dolphin  was  called  upon  by  the  bill 

to  set  forth,  whether,  at  the  time  the  conveyance  was  made  to 

him  by  Lord  Eyre,  he  knew  of  the  settlement  *creating  the      ['Sii] 

limitations,  under  which  the  plaintiff  claims.    His  answer  states : 

*'  That  he  admits  he  heard,  before  the  time  of  the  execution  of 

said  assignment  to  said  Thomas  Ee]ly,  that  some  such  leases  as 

in  bill  mentioned,  had  been  executed  to  the  said  John  Eyre, 

plaintiff's  great  grandfather;   and  also  heard,  that  some  such 

settlements  as  in  bill  mentioned,  were  executed  by  plaintiff's 

ancestors." 

Then  what  does  this  amount  to  ?  The  case  of  Hine  v.  Dodd,^ 
shews,  that  where  the  evidence  is  very  loose  and  there  only 
exists  a  suspicion  of  notice,  this  Court  will  not  act  upon  it ;  but 
in  that  case  the  defendant  denied  notice,  and  the  question  was, 
whether  that  was  counterbalanced  by  the  evidence  of  one 
witness;   but  in  this  case,  Dolphin  expressly  admits  he  had 

t  2  Yee.  Sen.  36S.  X  Amb.  285.  §  2  Atk.  275. 
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Etsk  heard  of  the  Bettlement.  Li  Taylor  v.  Siibbert,\  Lord  Bobsltk 
DoLPHiK.  held,  that  a  person  taking  a  conveyance  of  an  estate,  having 
notice  of  a  lease,  it  necessarily  implied  notice  of  all  the 
covenants  in  it ;  and  being  specifically  informed  that  the 
estate  was  in  lease,  he  was  bound  to  know  all  the  contents 
of  the  leases,  and  could  not  take  upon  himself  a  partial 
knowledge,  t  In  this  case,  Dolphin  admits  he  was  informed 
there  was  a  settlement  of  the  estates  of  the  Eyre  family :  ought 
he  not  then  to  have  enquired,  what  were  the  estates  which 
constituted  the  subject  of  that  settlement,  and  the  several 
limitations  created  by  it ;  more  particularly  in  this  country, 
where  registration  is  necessary  in  order  to  give  priority  to  the 
r  *302  ]  instrument ;  and  this  ^deed  was  in  fact  registered.  In  Btuhell 
V.  Bushell,^  and  in  the  cases  there  referred  to,  the  question  was 
much  discussed,  whether  a  person,  having  notice  of  a  prior 
unregistered  deed,  could  avail  himself  of  the  registry  of  a 
subsequent  deed,  to  defeat  the  priority  of  the  other ;  and  it  was 
held,  that  it  would  be  a  fraud  for  a  person,  having  notice  of  a 
prior  deed,  to  take  a  conveyance  that  might  defeat  it.  Here 
then  the  defendant  Dolphin,  having  notice  of  the  settlement,  it 
is  unnecessary  to  resort  to  parol  evidence.  I  am  clear,  from 
Dolphin's  answer,  he  had  notice  of  the  settlement,  and  I  think 
he  was  bound  to  enquire  into  the  terms  and  limitations  of  it ; 
and  this  renders  the  registration  unnecessary ;  and  Coppin  v. 
Femyhovgh,\\  shews  that  a  mortgagee,  with  notice  of  such  an 
equity,  as  the  plaintiff  in  this  case  has  established,  cannot 
protect  himself  as  a  purchaser,  or  be  distinguished  from  the 
mortgagor. 


t  2  R.  E.  278  (2  Ves.  J.  437).  Smith,  9  E.  E.  313  (14  Ve^  426). 

t  See  Cro/ton  v.  Ormshy,  9  E.  B.  §  9  E.  E.  21  (1  Sch.  &  Lef.  90), 

107  (2  Sch.  &  Lef.  583) ;  and  Hall  v.         ||  2  Br.  Ch.  Ca.  291. 
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BAYLY  V.  TYERELL.  ^  ",^f • 

yov.  13 

(2  BaU  &  Beatty,  358—363.)  

A  contract  for  a  present  demise  by  ft  person  out  of  possession,  is  not  j^  q     ' 

enforced  in  equity.  op  Ireland. 

Therefore  a  lessee  apprized  at  the  time  of  the  demise,  that  lessor  had         r  «.^  -. 
no  means  of  putting  him  in  possession  except  by  a  suit,  is  not  assisted  in 
equity  to  obtain  the  possession ;  the  transaction  being  considered  as  a 
dealing  for  a  suit  in  equity,  and  from  the  situation  of  the  property,  the 
full  yalue  could  not  be  obtained. 

Thomas  Tybbell,  by  an  indenture,  dated  the  7th  of  May,  1777, 
conveyed  to  his  sons  John,  Joseph,  and  William,  his  interest  in 
the  lands  of  Grange,  held  by  him  for  lives,  with  a  covenant  for 
perpetual  renewal,  to  be  divided  equally  between  the  three  sons, 
by  John  Tyrrell  and  Charles  Palmer ;  and  his  three  sons  did,  by 
a  covenant  in  the  same  indenture,  bind  themselves  in  the 
penalty  of  5,000Z.  to  abide  by  such  division.  By  an  indenture, 
bearing  date  the  18th  of  October,  1777,  John  Tyrrell  and  Charles 
Palmer,  in  pursuance  of  the  above-mentioned  deed,  allotted  to 
each  of  the  sons  of  Thomas  Tyrrell,  one-third  part  of  the  lands 
of  Grange.  William  Tyrrell  having  a  claim  on  the  division  of 
the  land  allotted  to  his  brother  Joseph,  retained  the  possession 
of  it  from  Joseph.  In  1779,  an  account  was  drawn  out  by 
Joseph,  and  afterwards  settled  between  him  and  his  brothers 
John  and  William,  in  which  the  lands  allotted  to  him  were 
valued  at  thirty  shillings  an  acre. 

Joseph  Tyrrell,  in  1790,  advertised  that  part  of  the  lands  of 
Grange  allotted  to  him  to  be  let ;  on  the  24th  of  April,  1790,  he, 
by  indenture  of  lease,  demised  the  lands  to  the  plaintiff  John 
Bayly,  an  attorney,  for  three  lives  and  thirty-one  years,  at  the 
rent  of  one  guinea  per  acre.  The  plaintiff,  on  the  29th  of  May 
following,  wrote  a  letter  on  behalf  of  Joseph  Tyrrell  to  William 
Tyrrell  his  brother,  requiring  him  to  settle  the  account  of  the 
rents  and  profits  received  by  him  out  of  Joseph's  lot,  and  to 
deliver  up  the  possession  of  it,  otherwise  the  plaintiff,  as  the 
attorney  of  Joseph,  would  institute  proceedings  against  him. 
William  Tyrrell  refused  to  deliver  up  the  possession  of  *the  [  •359  ] 
lands :  on  the  8rd  of  November,  1791,  Joseph  filed  a  bill  agaiust 

H  2 
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Batlt      William,  praying  to  be  decreed  to  the  posaession  of  the  lands 
Ttbbeli^    allotted  to  him,  and  that  deeds  of  partition  might  be  executed. 

Joseph  Tyrrell  being  much  embarrassed  in  his  circumstances, 
and  unable  to  carry  on  the  suit,  by  deed  of  the  17th  of  May, 

1795,  agreed  with  the  plaintiff,  who  was  his  solicitor  in  the  suit, 
that  in  consideration  of  the  plaintiff  advancing  502.,  in  order  to 
bring  the  cause  to  a  hearing,  Joseph  would  make  an  abatement 
in  the  rent,  of  four  shillings  and  ninepence  an  acre.  In  the 
month  of  November  following,  Joseph  Tyrrell  died,  leaving  the 
defendant  Hannah  his  only  child,  and  heiress  at  law.  The 
plaintiff  applied  to  the  defendant  Hannah  soon  after  the  death 
of  her  father,  to  continue  the  suit  instituted  by  him  against 
William  Tyrrell,  which  she  refused  to  do.     On  the  4th  of  March, 

1796,  the  plaintiff  filed  the  present  bill,  praying  that  William 
Tyrrell  might  deliver  up  possession  of  that  part  of  the  lands  of 
Grange,  that  had  been  allotted  to  Joseph  Tyrrell,  and  account 
with  the  plaintiff  for  the  rents  and  profits  of  the  lands,  from  the 
time  he  became  entitled  under  the  lease  executed  to  him,  in 
April,  1790. 

The  answer  insisted,  that  from  the  situation  of  the  property 
being  the  subject  of  suit,  a  fair  rent  could  not  be  obtained  for 
the  lands. 

The  Attorney-General,  Mr,  Parsons,  and  Mr,  Clarke,  for  the 
plaintiff : 

The  grounds  on  which  the  relief  sought  by  the  plaintiff  is 
resisted,  are,  under-value,  and  champerty.  The  only  evidence 
I  "360  ]  produced  of  under- value  is  the  *account  settled  in  1779  ;  it  has 
not  been  put  in  issue  in  the  cause,  and  it  is  but  a  mere  valuation 
put  on  the  lands  by  Joseph  Tyrrell ;  there  is  no  proof  that  such 
a  rent  had  ever  been  paid  for  the  lands ;  the  account  would  not 
have  been  received  as  evidence  for  Joseph  Tyrrell,  were  he  now 

alive  ;  and  his  representative  cannot  be  in  a  better  situation. 

♦     ♦    « 

The  Solicitor-General,  Mr.  Plunket,  Mr,  Ridgeway,  and  Mr. 
Bennett,  for  the  defendant : 

This  bill  is  brought  to  obtain  the  possession  of  lands,  of  which 
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neither  the  plaintiff,  or  the  person  under  whom  he  derives  title,  Batly 
were  ever  in  possession.  As  Joseph  Tyrrell  would  not  submit  to  ttbbell. 
the  terms  imposed  on  him  by  the  persons  who  made  division 
of  the  lands,  William  Tyrrell  kept  an  adverse  possession  for 
thirteen  years  of  the  lot  appointed  to  Joseph ;  here  was  then  a 
withholding  by  a  person  keeping  possession  in  opposition  to  the 
title  of  Joseph.  When  the  lands  were  advertised,  there  was  no 
competition ;  as  it  was  manifest  that  there  must  be  a  suit 
instituted  to  obtain  the  ^possession,  no  one  would  propose  for  [  *36i  ] 
them ;  to  the  plaintiff,  who  was  the  attorney  of  Joseph,  the  suit 
was  a  desirable' object;  but  a  person  out  of  possession  cannot 
be  permitted  to  sell  a  law-suit.  We  admit,  that  when  the  lease 
was  made  to  the  plaintiff,  no  suit  was  depending;  but  if  it 
appear  from  the  entire  transaction,  that  the  plaintiff  took  the 
lease  calculating  on  a  suit,  this  Court  will  not  afford  him  any 
assistance.     *    ♦     • 

The  Lord  CHANCEMiOii :  xo^,  u. 

The  objection  made  to  the  relief  in  this  case,  is  in  bar  of  the 
suit,  as  it  is  contended,  on  the  part  of  the  defendant,  that  at  the 
time  the  plaintiff  obtained  the  lease  from  Joseph  Tyrrell,  it  was 
not  competent  to  any  person  to  deal  with  him,  he  being  out  of 
possession,  *and  therefore  the  dealing  could  only  be  for  a  right  of  [  *362  ] 
action.  The  facts  of  the  case  do  not  warrant  the  argument  to 
that  extent.  From  the  year  1777,  when  the  partition  of  this 
property  was  made,  Joseph  became  entitled  to  one-third  of  the 
land,  but  from  his  unwillingness  to  comply  with  the  terms 
imposed  on  him  by  the  trustees,  the  possession  was  withheld 
from  him ;  but  his  title  was  never  disputed,  so  that  the  posses- 
sion of  the  brother  could  not  be  considered  as  an  adverse  posses- 
sion, so  as  to  support  the  objection  upon  the  principle  of 
champerty.  But  the  situation  of  the  property  being  as  I  have 
just  mentioned,  Joseph  could  not  deal  with  any  person,  so  as  to 
obtain  full  value  for  a  lease ;  this  was  fully  known  by  the  plain- 
tiff ;  for  by  the  lease  he  obtained,  (for  he  was  not  satisfied  to 
take  an  article)  he  was  apprized  that  Joseph  had  no  means  of 
putting  him  into  possession  but  by  a  suit  in  Chancery.  Surely, 
in  such  a  case,  the  plaintiff  could  have  no  competition ;  for  who 
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Batlt  would  treat  for  a  lease  of  lands  so  circtimstanced,  or  give  any 
Ttbrell  tning  like  the  fair  value  for  it  ?  To  the  plaintiff  indeed,  who  is 
an  attorney,  and  who  might  have  the  profits  of  a  Chancery  suit  in 
view,  it  might  have  been  a  desirable  object ;  and  indeed  it  can 
hardly  be  contended,  that  the  rent  of  one  guinea  an  acre  was 
the  fair  value  of  lands,  which  had  been  estimated  by  the  family 
as  worth  thirty  shillings  an  acre  in  the  year  1779,  eleven  years 
before  this  lease  was  granted.  Great  stress  has  been  in 
argument  laid  on  the  depreciation  of  the  value  of  lands  in  this 
country  after  the  conclusion  of  the  American  War.  I  admit  it 
may  have  been  so;  but  certainly  that  did  not  exist  in  1790, 
when  the  plaintiff  dealt  for  this  lease. 

I  am  therefore  of  opinion,  that  it  was  not  competent  for  any 
[  ♦303  ]  person  to  deal  with  Joseph  on  such  terms  as  *this  Court  would 
enforce  the  contract ;  for  as  I  have  before  remarked,  it  was 
actually  dealing  for  a  suit  in  Chancery ;  and  this  Court  will  not 
lend  its  assistance,  to  enforce  an  agreement  or  contract  by  a  per- 
son out  of  possession,  to  grant  a  present  lease  to  a  party,  who  is 
apprized  he  cannot  obtain  possessi9n,  except  by  a  suit. 

I  must  therefore  dismiss  the  bill,  but  without  costs;  and  with- 
out prejudice  to  any  action  the  plaintiff  may  bring  at  law,  for 
non-performance  of  the  agreement. 
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LORD  ORMOND  v.  ANDERSOKf  1813. 

(2  BaU  &  Beatty,  363—371.)  ^ov^  23. 

An  agreement  by  a  tenant  in  possession  for  a  new  tenancy  is  incom-     liAKKEBS, 
pleto  if  it  fails  to  fix  the  date  at  which  such  new  tenancy  is  to  commence.    ^^  ToiC'^ 
Specific  performance  of  such  agreement  cannot  be  enforced. 

The  terms  of  an  agreement,  sought  to  be  specifically  executed,  must        [  ^^^  1 
be  accurately  stated,  and  the  case  must  be  proved,  as  stated  on  the 
record. 

Distinction  between  a  purchase  and  a  lease  for  lives ;  as  time  is  not 
essential  in  a  purchase,  any  delay  may  be  compensated  either  by  receipt 
of  the  rents  and  profits,  or  iu  case  a  title  cannot  be  made  out,  by  interest 
on  the  deposit ;  but  in  a  lease  depending  on  lives,  where  time  is  most 
essential,  delay  does  not  admit  of  any  compensation. 

There  is  no  provision  in  the  Statute  of  Frauds  to  prevent  the  specific 
execution  of  an  agreement,  signed  only  by  one  of  the  parties. 

In  equity  it  is  the  constant  practice  to  enforce  contracts  signed  only 
by  one  paity. 

Thb  late  Earl  of  Ormond,  by  an  article,  bearing  date  the  26th 
of  April,  1779,  agreed  to  demise  to  Peter  Fhelan  the  lands  of 
Eilmacshane,  containing  three  hundred  acres,  for  the  term  of 
nine  hundred  and  ninety-nine  years,  if  three  persons  therein 
named  should  so  long  live,  subject  to  the  annual  rent  of  thirteen 
shillings  by  the  acre.  Fhelan  went  into  possession,  and  paid 
the  rent  reserved  by  the  article  to  the  late  Lord  Ormond,  until 
his  death  in  1795,  and  afterwards  he  paid  the  rent  down  to  the 
time  of  his  death  in  1806,  to  the  present  Earl,  who  had 
succeeded  to  the  title  and  estates  of  the  late  Lord  Ormond  his 
father.  On  the  death  of  Peter  Phelan,  the  interest  in  those 
lands  vested  in  the  defendant,  James  Anderson  his  nephew. 

The  plaintiff,  previous  to  November,  1806,  caused  a  notice  to  [  364  ] 
quit  and  deliver  up  the  possession  of  the  lands  of  Eilmacshane 
on  the  Ist  of  May  then  next  ensuing,  to  be  served  on  the  defen- 
dant and  the  tenants  in  possession  of  those  lands ;  which  not 
being  complied  with,  an  ejectment  was  brought  to  recover  those 
lands,  the  plaintiff  alleging  that  his  father  the  late  Earl  had  no 
power  to  make  any  such  lease,  as  he,  by  the  article,  had  con- 
tracted to  grant  to  Phelan  ;  the  defendant  Anderson  took 
defence  to  the  ejectment ;  in  July,  1809,  notice  of  trial  for  the 
ensuing  Assizes  at  Kilkenny  was  served. 

t  ManhaU  v.  Berridge  (1881)  19  Gh.  D.  233,  51  L.  J.  Oh.  329,  45  L.  T.  599. 
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The  defendant  having  met  Mr.  King  Irwine,  the  law-agent  of 
the  plaintiff,  at  the  Summer  AsBizes  of  Clonmel  in  1809,  made 
the  following  proposal  to  him,  which  by  Mr.  Irwine  was  imme- 
diately reduced  to  writing,  and  signed  by  the  defendant : — 

''  I  do  propose  to  pay  the  Earl  of  Ormond  the  annual  rent  of 
seven  hundred  pounds  for  the  lands  of  Kilmacshane  in  the  county 
of  Kilkenny,  his  Lordship  executing  a  lease  to  me  for  the  lives 
mantioned  in  the  article  under  which  I  at  present  hold  said 
lands :  I  do  hereby  undertake  to  pay  such  costs  as  his  Lordship 
would  be  entitled  to  recover  against  me.  Dated  at  Clonmel 
this  5th  day  of  August,  1809.  This  proposal  made  without  pre- 
judice to  the  proceedings  already  had,  if  Lord  Ormond  should 

decline  to  accept  the  same. 

"  Jambs  Andbbson." 


[  *m  ] 


No  further  proceedings  were  had  on  the  ejectment ;  the  defen- 
dant some  time  after  he  made  the  proposal,  was  informed  by 
the  plaintiff's  agent  that  he  had  accepted  the  proposal,  but  they 
insisted,  that  the  increased  rent  should  commence  from  the  Ist 
of  May,  1807,  the  time  designated  by  the  notice  to  quit ;  the 
^defendant  objected  to  this,  and  after  several  communications  on 
that  subject  with  the  agents  of  the  plaintiff,  he  wrote  to  Mr. 
Irwine  the  following  letter  : 

"  Dublin,  5th  March,  1810. 
"  Sib, 

"  The  trustees  of  the  Earl  of  Ormond  having  agreed,  as 
signified  to  Mr.  Bradshaw,  to  accept  the  proposal  made  by  me 
at  Clonmel  in  August  last,  I  hereby  beg  leave  to  inform  you 
that  I  am  now,  as  I  have  ever  hitherto  been,  ready  to  carry  it 
into  complete  execution.  An  objection  is  now  made  as  to  the 
point  of  time  from  whence  the  increased  rent  is  to  commence,  I 
hereby  propose  to  submit  the  agreement  itself,  under  all  the  cir- 
cumstances, to  the  opinion  of  two  counsel,  one  to  be  appointed 
on  the  part  of  the  trustees,  and  the  other  on  my  part.  Tou  will 
have  the  goodness  to  favour  me  through  Mr.  Bradshaw  with  an 

answer. 

''  1  am,  Sir,  &c.  &c. 

"  James  Andbbsok.'* 
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No  answer  was  given  to  this  letter,  but  soon  after  the  bill  in 
this  case  was  filed:  it  prayed,  that  the  defendant  might  be 
obliged  to  accept  of,  and  execute  a  lease  pursuant  to  said  article 
of  the  5th  of  August,  1809,  plaintiff  undertaking  and  offering  to 
execute  the  same,  and  that  the  article  might  be  decreed  to  be 
specifically  executed :  and  that  the  defendant  might  accoimt  for 
the  rents  of  said  premises  pursuant  to  said  article,  and  might  be 
decreed  to  pay  the  arrears  thereof  to  the  plaintiff,  on  the 
execution  of  said  leases. 

The  Solicitor-General,  Mr.  Plunket,  Mr.  Burton,  Mr.  Edward 
Pennefather,  and  Mr.  M^Dougal,  for  the  plaintiff : 

*  *  Suppose  a  person  agrees  for  the  purchase  of  an  estate, 
from  the  time  the  agreement  is  complete,  he  is  entitled  to  every 
benefit  to  be  derived  bom  the  estate ;  then  what  difference  is 
there  when  an  agreement  is  entered  into  to  demise  lands  at  a 
certain  rent  ?  Surely  the  rent  commences  from  the  moment  the 
tenant  goes  into  possession ;  the  only  distinction  here  is,  that 
the  defendant  was  in  possession  ;  the  increased  rent  ought  there- 
fore to  commence  from  the  time  the  proposal  was  accepted  by  the 
plaintiff. 

Mr,  BurroweSj  Mr.  Driscol,  and  Mr.  Scully,  for  the  defen- 

* 

dant : 

*  *  The  advanced  rent  ought  not  to  commence  until  the 
plaintiff  has  absolutely  accepted  the  proposal,  and  given  the 
defendant  an  assurance  of  his  lease ;  this  was  the  meaning  of 
the  proposal;  the  words  are,  ''  His  Lordship  executing  a  lease  to 
me,  &c." 

The  Lord  Chancellor: 

I  do  not  conceive  that  there  exists  any  uncertainty  in  the 
agreement  that  has  been  proved  in  this  cause,  so  far  as  that 
agreement  extends;  but  there  is  a  material  ingredient  in  the 
terms  of  the  contract  omitted;  that  is,  at  what  period  the 
advanced  rent  should  commence.  Now  considering  the  situation 
the  parties  were  in  at  the  time  Mr.  Anderson  made  this  proposal, 
it  must  have  been  to  both  a  most  essential  point  to  be  ascer- 
tained.    Indeed,  the  acts  of  the  parties  distinctly  prove,  not  only 
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the  importance  of  the  fact,  but  that  the  same  had  not  been  con- 
claded  between  them. 

From  the  very  commencement,  this  appears  to  have  been  a 
subject  of  dispute ;  for  the  agents  of  Lord  Ormond  insisted,  that 
the  advanced  rent  should  commence  from  the  time  specified  by 
the  notice  to  quit ;  and  indeed  if  the  plaintiff  had  succeeded  in 
the  ejectment,  he  would  have  been  entitled  to  mesne  rates  from 
that  period ;  but  they  have  omitted  to  insert  this  in  the  pro- 
posal. I  do  not  find,  that  on  the  defendant's  part,  there  has 
been  any  subterfuge  or  attempt  to  evade  having  this  fact  ascer- 
tained ;  for  by  his  letter  *in  March,  1810,  to  Mr.  Irwine,  he 
states,  that  it  is  a  doubt  between  them,  from  what  period  the 
rent  was  to  commence ;  and  he  informs  Ii*wine,  that  in  order  to 
carry  the  proposal  into  execution,  he  is  willing  to  refer  it  to  two 
gentlemen  of  the  bar  to  ascertain  that  fact. 

The  jurisdiction  of  this  Court  is  to  compel  the  specific  per- 
formance of  a  contract  between  parties,  but  the  contract  must  be 
complete ;  the  Court  cannot  supply  any  term  that  had  not  been 
agreed  upon ;  for  that  would  be  to  make,  and  not  to  execute 
an  agreement,  a  jurisdiction  which  this  Court  can  never  assume. 

It  is,  I  think,  utterly  impossible  for  the  Court  to  say,  that  in 
the  proposal  in  this  case,  the  parties  have  either  stipulated  or 
ascertained  when  the  advanced  rent  should  commence ;  I  can- 
not therefore,  decide,  whether  the  construction  contended  for  by 
the  plaintiff  or  the  defendant,  be  the  right  one.  The  bill  calls  on 
the  Court  to  decide,  when  the  rent  should  commence,  yet  it  does 
not  state,  that  this  most  essential  point  formed  any  part  of  the 
agreement.  In  strictness,  the  plaintiff  ought  to  have  stated  in 
the  bill,  that  according  to  the  fair  construction  of  the  proposal, 
the  rent  should  commence  from  the  time  it  was  accepted  by  Lord 
Ormond ;  for  it  is  a  clear  and  useful  proposition,  established  by 
late  decisions,  t  that  when  a  party  comes  into  this  Court  for  the 
specific  execution  of  an  agreement,  he  must  accurately  state  the 
terms  of  the  agreement  he  seeks  to  have  executed,  and  prove  the 
case  he  has  stated  on  the  record,  otherwise  the  Court  will  not 
assist  him. 

It  has  been,  on  the  part  of  the  plaintiff,  contended,  that  this 

t  See  next  case. 
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case  resembles  that  of  a  purchase  of  an  estate,  where  the  pur- 
chaser is  entitled  to  the  benefit  of  the  estate,  from  the  time  the 
contract  of  purchase  is  complete.  Now  I  profess  I  cannot  dis- 
cover in  what  the  analogy  consists ;  for  in  a  purchase,  time  is 
not  an  essential  part  of  the  contract ;  the  parties  wait  until  a 
good  title  is  made  out,  and  the  purchaser  receives  compensation 
for  any  delay,  either  by  being  allowed  interest  on  his  deposit,  in 
case  a  title  cannot  be  made  out,  or  he  receives  the  rents  and 
profits  of  the  estate,  and  time  is  not  there  material.  But  here, 
in  a  case  of  a  lease  depending  on  lives,  time  is  most  essential, 
and  what  would  be  reasonable  in  the  former  case,  would  in  this 
be  quite  otherwise. 

An  objection  has  been  made  to  the  execution  of  this  agree- 
ment, on  the  ground,  that  it  has  not  been  signed  by  the  plain- 
tiff, and  that  the  defendant  could  not  have  enforced  it  against 
the  plaintiff.  I  am  very  well  aware,  that  a  doubt  has  been 
entertained  by  a  Judge  in  this  Court  of  very  high  authority, 
whether  courts  of  equity  would  specifically  execute  an  agreement, 
where  one  party  only  was  bound.  There  exists  no  provision  in 
the  Statute  of  Frauds  to  prevent  the  execution  of  such  an  agree- 
ment ;  and  Sir  James  Mansfield,  who  certainly  had  great  ex- 
perience in  courts  of  equity,  lays  it  down,  *in  the  case  of  Allen 
v.  Bennet,\  that  a  contract,  signed  by  one  party,  would  be 
enforced  in  equity  against  that  party,  and  that  such  was  the 
daily  practice  of  that  Court. 

In  a  case  where  the  Court  finds  the  party  who  is  not  bound, 
has  endeavoured  to  obtain  some  undue  advantage,  or  has  been 
playing  what  is  called,  fast  and  loose,  the  Court  would  not  assist 
him ;  but  in  this  case  nothing  of  that  description  has  been  done 
by  the  agents  of  the  plaintiff.  However,  I  am  not  called  upon 
to  decide  that  question  in  this  cause ;  for  I  am  of  opinion,  that 
from  the  omission  of  an  essential  part  of  this  agreement,  the 
Court  is  disabled  from  compelling  either  party  specifically  to 
perform  this  contract,  and  can  consider  it  only  as  resting  in 
treaty.  It  certainly  has  been  a  fair  question  to  bring  before  the 
Court,  as  it  has  been  a  case  of  much  doubt. 

t  3  Taunt.  169, 176.  Poit,  pp.  633,  640.    See  Fawle  y.  Freeman,  7  B.  B.  219 
(9  Yes.  351)  and  the  cases  there  noted. — 0.  A.  S. 
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I  must  therefore  dismiBS  the  bill ;  but  as  the  plaintiff  under- 
takes not  to  bring  an  action  on  this  agreement,  I  will  give  no 

costs. 

Tlie  bill  dismissed  without  costs. 


1814. 
March  3,  4. 

Makkebs, 

L.C. 

OP  Ireland. 

[461] 


SAVAGE   V.   CAEEOLL. 

(2  Ball  &  Beatty,  444—457.) 

In  a  suit  for  specific  performance,  where  a  party  has  failed  to  prove 
the  terms  of  the  agreement  he  relies  on,  equity  will  not  assist  him,  by 
directing  an  issue  to  ascertain  the  terms.  If  he  be  plaintifF,  it  is  incuzn- 
bent  on  him  to  state  in  his  bill,  the  agreement  of  which  he  calls  on  the 
Court  to  decree  the  performance,  and  to  prove  the  agreement  as  stated. 

[In  this  case  it  is  thought  proper  to  retain  only  the  following 
passage  from  Lord  Manners'  judgment.] 

Jffir,  4.      The  Lord  Chancellor  : 

I  am  not  prepared  to  retract  f  the  opinion  I  delivered  when  this 
cause  was  formerly  before  me ;  that  where  a  party  has  failed  to 
prove  the  terms  of  the  agreement  he  relies  on,  this  Court  will 
not  assist  him,  by  directing  an  issue  to  ascertain  the  terms.  If 
he  be  plaintiff  in  the  suit,  it  is  incumbent  on  him  to  state  in  his 
bill  the  agreement  of  which  he  calls  on  the  Court  to  decree  the 
performance,  and  to  prove  that  agreement  as  stated. 

Mr.  Sugden  has  said,t  ''there  is  abundant  authority  to  prove 
that  the  mere  circumstance  of  the  terms  not  appearing,  will  not 
of  itself  deter  the  Court  from  taking  the  best  measures  to  ascer- 
tain the  real  terms."  I  do  not  understand,  whether  that  means 
the  terms  of  the  agreement  not  appearing  upon  the  bill,  or  not 
proved  by  the  evidence  in  the  cause.  I  can  hardly  suppose  Mr. 
Sugden  to  mean,  that  it  is  not  incumbent  on  the  plaintiff  to  state 
the  contract  in  his  bill ;  for  it  would  be  an  absurdity  to  call  upon 
the  Court  by  the  prayer  of  the  bill,  to  decree  the  specific  perform- 
ance of  an  agreement,  not  specifically  stated  in  the  bill  itself ; 
and  indeed,  it  would  be  difficult  to  say  what  issue  was  joined 
between  the  parties,  or  for  the  defendant  to  know  in  such  a  case, 
what  claim  he  was  to  resist  or  disprove;  or  if  Mr.   Sugden 

t  See  ante,  p.  32.  t  On  Estates,  113. 
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means,  that  the  plaintiff  having  stated  the  terms  of  the  contract      Savage 
in  his  bill,  which  his  witnesses  on  being  examined  to  those  terms     carboll. 
have  failed  to  prove,  it  is  the  course  of  the  Court  to  direct  an 
issue,  I  do  not  think  the  cases  bear  him  out  in  that  position. 

As  to  the  cases  referred  to  in  Yiner,f  they  cannot  be  much 
relied  upon,  as  those  were  decisions  before  the  ^rules  of  this      [  *452  ] 
Court  were  reduced  to  any  thing  like  system.    ♦    ♦    ♦ 


BRADISH  V.   BRADISH.J  ish. 

(2  BaU  &  Beatty,  479-491.)  ^^»  *'• 

A  husband  on  his  first  marriage  coTenanted  that  one-half  of  what-     Manners. 
soever  substance  he  should  be  seised  or  possessed  of  at  his  death,         Iueland 
whether  in  fee  or  otherwise,  should  immediately  beoome  the  propeiiy 
of  the  children  of  that  marriage ;  a  deed  executed  after  his  second  mar-        L  ** ' '^  J 
riage,  conveying  part  of  his  property  to  the  use  of  himself  for  life, 
remainder  to  his  wife  and  children  of  the  second  marriage,  set  aside  as 
a  fraud  on  the  children  claiming  under  the  covenant. 

A  child  claiming  a  portion  under  the  first  settlement,  and  a  legacy 
under  the  father^s  will,  put  to  her  election.  « 

Wn:«LiAM  Bradish,  the  father  of  the  plaintiffs,  Joseph  and 
Andrew  Bradish,  and  Letitia  Smith,  on  his  marriage  with 
Abigail  Ponlter  their  mother,  executed  a  settlement,  bearing  date 
the  24th  of  May,  1765,  whereby  [he  assigned  a  sum  of  6002. 
to  trustees  for  the  purposes  of  the  settlement  and  it  was  thereby] 
further  agreed  upon  between  the  parties,  ''  That  the  one-half  of  [  480  ] 
whatsoever  substance  the  said  William  Bradish  should  be  seised 
or  possessed  of  at  the  time  of  his  death,  whether  in  fee  or  other- 
wise, over  ajid  above  the  said  six  hundred  pounds,  should  imme- 
diately after  go  to  the  use,  and  be  deemed  and  become  the  pro- 
perty of  such  child  or  children  of  the  said  William  Bradish, 
begotten  on  the  body  of  the  said  Abigail  Foulter,  and  should  be 
divided  in  such  manner,  and  by  the  persons  before  mentioned 
and  declared." 

This  deed  was  duly  registered. 

The  marriage  took  effect,  of  which  there  were  several  children. 
In  1786,  Abigail  died.    *    *    ♦ 

t  5  Yin.  522—3.  J  S^  post,  p.  137. 
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BBADI8B  Li  1791,  William  Bradish,  the  plaintiff's  father,  married  the 
Bradish.  defendant  Bebecca.  No  settlement  was  executed  on  that  oc- 
[  •481  ]  casion.  On  the  27th  of  May,  1807,  *he  made  his  will,  and 
devised  and  bequeathed  all  his  property  to  the  defendant 
Bebecca,  and  to  the  defendants  Elizabeth  and  Mary  his  children 
by  her,  except  a  small  legacy  he  bequeathed  to  the  plaintiff 
Letitia.  By  a  codicil  which  he  afterwards  made,  he  bequeathed 
her  a  sum  of  1,000Z.  belonging  to  him,  which  was  a  charge  on 
the  estate  of  Joseph  Poulter. 

By  an  indentuie,  dated  the  29th  of  June,  1809,  made  between 
William  Bradish  and  Edward  Hunt,  reciting  that  William 
Bradish  was  seised  and  possessed  of  several  leasehold  interests, 
which  were  therein  particularly  described,  WilUam  Bradish 
assigned  them  to  Edward  Hunt  upon  trust,  to  permit  him, 
William  Bradish,  to  receive  the  rents  and  profits  during  his 
life,  and  from  his  death  to  permit  the  defendant  Bebecca  to 
receive  an  annuity  of  60Z.  during  her  life,  and  subject  thereto, 
in  trust  for  the  defendants  Elizabeth  and  Mary:  and  further 
reciting,  that  William  Bradish  was  possessed  of  several  articles 
of  household  furniture,  plate,  linen  and  woollen  goods ;  and  that 
there  were  due  to  him  several  debts,  secured  by  bonds  of  persons 
therein  named :  he  assigned  those  articles,  goods,  and  debts  to 
Edward  Hunt  upon  trust,  to  permit  him,  William  Bradish,  to 
hold  and  enjoy  the  household  furniture,  plate,  china,  linen  and 
woollen  goods,  and  to  receive  the  interest  of  the  bonds  during 
his  life,  and  after  his  death  to  the  defendant  Bebecca  for  her 
life,  and  after  her  death  to  the  defendants  Elizabeth  and  Mary. 
In  August,  1811,  William  Bradish  died,  leaving  the  three 
plaintiffs,  the  only  surviving  children  of  the  first  marriage,  and 
the  defendants  Elizabeth  and  Mary,  the  only  children  of  his 
second  marriage,  ♦  ♦  * 
[482]  The  plaintiffs,  the  surviving  children  of  the  first  marriage, 

filed  the  bill  in  May,  1812,  praying  that  the  deed  of  the  29th  of 
June,  1809,  so  far  as  it  affected  to  dispose  of  the  entire  property 
of  said  William  Bradish,  might  be  decreed  fraudulent  and  void 
as  against  the  settlement  of  the  24th  day  of  May,  1765.  *  *  * 
The  defendants,  in  their  answer,  stated,  that  all  the  leasehold 
interests  comprized  in  the  deed  of  1809,  had  been  acquired  by 
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William  Bradish  after  the  execution  of  the  settlement  of  1765,  Bbadisb 
and  submitted,  that  he  was  not  prevented  by  any  thing  contained  bbadibh. 
in  that  settlement,  from  disposing,  in  his  lifetime,  of  all  or  any 
part  of  his  property,  not  actually  included  in  that  settlement : 
that  on  the  intermarriage  of  William  Bradish  with  the  defen- 
dant Bebecca,  he  had  received  a  fortune  with  her,  and  promised 
to  execute  a  settlement  on  her,  which  he  afterwards  did  by  the 
deed  of  1809,  which  was  not  therefore  a  voluntary  deed ;  that  she 
had  no  notice  of  the  prior  settlement,  and  relied  on  being  a  pur- 
chaser for  valuable  consideration  under  the  settlement  of  1809. 

The  Solicitor-General,  Serjeant  Joy,  Mr.  Holmes,  and  Mr.       [  483  j 
Kinshela  for  the  plaintiffs : 

*  *  The  main  question  is,  whether  the  covenant  in  the 
settlement  of  1765,  gives  the  children  of  that  marriage  a  right 
to  dispute  the  validity  of  deed  of  1809.  The  former  deed  gave 
William  Bradish  the  free  disposition  of  his  property  during  his 
life,  but  that  at  his  death,  the  children  should  be  entitled  to 
one-half  of  what  he  might  dispose  of  by  will ;  if  there  be  any 
colourable  deed  to  defeat  this  covenant,  the  Court  will  hold  it 
to  be  void,  as  was  done  in  the  case  of  Jones  v.  MartinA  The 
plaintiffs  claim  to  be  entitled  to  one-half  of  their  father's 
property,  but  if  he  have  disposed  of  his  property  bond  fide  in 
his  lifetime,  they  cannot  impeach  it.  In  Jones  v.  Martin,  the 
father  used  various  means  to  evade  the  covenant,  yet  the  Court 
held  the  disposition  he  made  was  no  fraud  on  the  covenant,  as 
he  had  in  his  lifetime  put  the  property  out  of  himself.  In 
^RandaU  v.  Willis,X  it  is  stated,  that  the  decision  in  Jones  v.  [  *484  ] 
Martin  was  reversed  on  an  appeal  to  the  Lords,  but  it  was  there 
admitted,  that  a  covenant  of  this  description,  leaves  the  property 
at  the  disposition  of  the  party,  and  if  he  dispose  of  it  absolutely 
and  bondjide,  it  is  binding  on  all  parties  ;  but  the  Lords  in  that 
case  held  there  was  no  disposition  of  the  property;  here  the 
defendants  rely  solely  on  the  deed,  and  do  not  prove  any 
pretence  for  executing  it. 

This,  in  principle,  resembles  the  cases  decided  on  the  custom 
of  the  city  of  London ;  there,  it  has  been  decided,  that  if  a 

t  5  E.  E.  32  (in  the  House  of  Lords).  |  5  E.  E.  40  (5  Yes.  262). 
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Bbabish     freeman  gives  away  his  goods  in  his  lifetime,  it  is  a  good  dig- 

Bhadish.     position  ;  but  if  he  retain  the  possession  of  them,  or  reserve  a 

benefit  to  himself,  it  is  void,  being  a  fraud  on  the  custom,  [see 

Smith  V.  Fellou'8,\  Hall  v.  Hallyl  Turner  v.  Jcnnings^^  Tompkins 

V.  Lad6roAe.ll] 

[  485  ]  The  Attorney 'General  J  Mr,  Burrowes,  Mr.  Radcliff^  and  Mr. 

James  for  the  defendants : 

*  *  The  deed  of  1809  is  perfectly  consistent  with  [the  pre- 
[  486  ]  vious  settlement]  William  Bradish  had  made  a  liberal  provision 
for  all  his  children  of  the  first  marriage,  and  he  has,  by  the  latter 
deed,  made  a  provision  for  the  children  of  the  second.  If  it  bad 
been  intended  that  the  covenant  should  affect  all  the  property 
he  acquired  during  his  life,  the  deed  would  have  so  stated  it:  but 
we  submit  that  a  provision  for  a  wife  and  her  children,  could 
never  be  considered  as  a  fraud  in  the  covenant. 

May  6.       The  Lord  Chakcellor   [after  dealing  with  a  question  which  is 

not  retained  in  this  report,  said :] 

[  488  ]  The  next  question  arises  on  the  covenant  in  the  settlement  of 

1765,  that  the  one-half  of  whatsoever  substance  William  Bradish 
should  be  seised  or  possessed  of  at  the  time  of  his  death,  whether 
[•489]  in  fee  or  otherwise,  *over  and  above  the  said  sum  of  600/. 
should  immediately  after  go  to  the  use,  and  be  deemed  the 
property  of  the  children  of  that  marriage,  and  be  divided 
amongst  them  as  before  mentioned.  Subsequent  to  this  settle- 
ment, in  1791,  William  Bradish  married  a  second  time ;  and  in 
1809,  entered  into  another  settlement,  by  which  he  conveyed 
part  of  his  property  to  the  use  of  himself  for  life,  remainder  to 
his  wife  for  life,  remainder  to  the  two  daughters  of  that  marriage, 
the  defendants  in  this  cause. 

It  is  contended  by  the  counsel  for  the  plaintiffs,  that  the 
settlement  was  a  fraud  on  their  rights  under  the  above  covenant. 
The  decisions  upon  the  custom  of  London,  and  the  reasoning 
made  use  of  in  those  cases,  are  relied  upon  as  analogous  to  the 
present  case.    Undoubtedly,  there  is  a  strong  analogy  between 

t  2  Atk.  62.  §  2  Vem.  612. 

X  2  Tern.  277.  ||  2  Yes.  Sen.  691. 
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the  case  of  a  person  whose  property  is  controlled  by  the  caetom  Bsadisu 
of  London,  and  one  who  has  entered  into  such  a  covenant  as  bbadish. 
this.  And  as  to  the  custom  of  London,  the  cases  of  Turner  v. 
Jenningt,}  and  Smith  v.  Fellows, I  are  decisive,  that  a  rever- 
sionary grant  reserving  a  benefit  to  the  grantor,  is  a  fraud  on 
the  custom.  In  Jones  v.  Martitiy^  the  House  of  Lords  on  the 
appeal,  held,  that  the  transfer  by  the  father,  who  still  continued 
to  receive  the  dividends  of  the  stock,  was  a  fraud  against  a 
person  claiming  under  a  covenant  very  like  the  present,  but 
indeed  not  so  strong.  It  was  then  in  argument  admitted,  that 
the  father  might  have  disposed  of  his  property  out  and  out,  but 
affecting  to  do  that,  and  at  the  same  time  secretly  receiving  the 
dividends,  was  a  fraud. 

In  Lewis  v.  Madocks,\\  Lord  Eldon,  in  observing  on  Jones  v. 
Martin,  says,  "  The  covenant  was  held  by  the  House  of  Lords, 
to  mean  only  to  leave  the  covenantor  *at  liberty  to  dispose  [  *^^  J 
providently  or  improvidently  of  his  personal  estate,  such  as  it 
was,  or  might  be  till  his  death,  provided  he  disposed  of  it 
absolutely  as  against  himself;  but  if  he  did  not  strip  himself 
absolutely  of  the  interest  in  the  property,  he  could  not,  by 
reserving  an  interest  for  life,  and  giving  to  some  one  favourite 
child,  defeat  the  covenant." 

In  analogy,  therefore,  to  the  cases  on  the  custom  of  the  city 
of  London,  and  on  the  decisions  that  have  been  made  on  cove- 
nants very  similar  to  the  one  in  the  present  case,  I  am  of  opinion, 
that  this  second  settlement  by  William  Bradish,  was  a  fraud  on 
the  children  claiming  under  the  former  one,  and  must,  as  against 
them,  be  set  aside.  Then  who  are  entitled  to  the  one  moiety  of 
the  estate  under  the  settlement?  In  my  opinion,  the  same 
persons  that  are  entitled  to  the  600L :  they  must  be  all  before 
the  Court,  for  in  their  absence,  I  can  make  no  decree. 

I  have  now  delivered  the  opinion,  which  I  at  present  entertain, 
in  order,  that  when  the  cause  comes  on  again,  the  counsel  may 
be  apprized  to  what  points  I  wish  them  to  address  their  argu- 
ments. Mrs.  Smith  must  be  put  to  her  election  as  to  her  shares 
under  the  codicil,  and  the  settlement. 

t  2  Vera.  612.  §  5  E.  E.  32  (5  Ves.  266  n.). 

t  2  Atk.  62.  I  7  B.  E.  10  (8  Yes.  150). 

—VOL.  xn,  I 
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Bbadish 

r. 
Bbadish. 

[491] 


The  decree  declared,  that  ♦  *  the  deed  of  the  29th  of  June, 
1809,  80  far  as  it  affected  the  said  covenant,  was  a  fraud  on  the 
same,  and  ought  to  be  set  aside.  The  necessary  accounts  and 
inquiries  were  then  directed :  and  it  was  ordered,  that  on  the 
return  of  the  Master's  report,  the  plaintiff,  Letitia  Smith,  should 
make  her  election,  whether  she  would  take  under  the  covenant 
in  the  first  settlement,  or  under  the  codicil  of  her  father's  will. 


1814. 
May  10,  17. 


Manneus, 

OF  IBELAXD. 

[  509  ] 
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SAUNDEES  V.   LESLIE, 

(2  Ball  &  Beatty,  509--ol6.) 

A  bond  from  the  owner  of  an  estate  charged,  to  the  person  entitled  to 
the  charge,  who  signed  a  receipt  for  the  amount,  is  not  a  substitution 
for  the  charge,  but  merely  an  additional  security,  and  this  is  estate  not 
thereby  released. 

It  is  not  incumbent  on  the  creditor  to  prove,  that  it  was  not  the 
intention  of  the  parties  to  this  transaction  that  the  bond  should  be  a 
substitution  of  the  charge,  but  it  lies  on  the  owner  of  the  estate,  to 
make  out  that  the  estate  is  discharged. 

The  rule  of  equity  in  the  case  of  an  implied  lien  is,  that  the  vendor's 
lien  is  not  gone  by  accepting  a  bond  or  note  from  the  purchaser ;  nor 
will  a  receipt  for  the  purchase  money  discharge  the  lien  till  the  money 
be  paid.  This  rule  is  strengthened  when  applied  to  the  case  of  an 
express  charge. 

AxwELL  Hayes  the  elder,  by  his  will  dated  the  20th  of  April, 
1798,  bequeathed  to  his  daughter,  Ann  Catherine  Hayes,  the 
sum  of  2,000Z.,  which  he  charged  on  all  the  estates  real  and 
personal  which  he  *had  devised  and  bequeathed  to  his  son 
Alexander  Hayes,  whom  he  appointed  his  executor.    At  the 
time  of  the  testator's  death,  Alexander  Hayes  was  carrying  on 
business  as  a  merchant,  and  was  possessed  of  some  leasehold 
property,  exclusive  of  what  he  derived  under  the  will  of  his 
father.    On  the  marriage  of  Ann  Catherine  Hayes  with  Dajiiel 
McCarthy,  a  settlement  was  executed,  bearing  date  the  17th  of 
August,  1798,  whereby  Charles,  the  father  of  Daniel  McCarthy, 
in  consideration  of  2,000{.,  the  fortune  of  Ann  Catherine  Hayes, 
*'  which  he  thereby  acknowledged  to  be  paid,  or  secured  to  be 
paid  to  him  by  the  said  Alexander,"  did  charge  his  estates  with 
certain  sums  of  money  for  the  benefit  of  his  son,  his  intended 
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wife,  and  the  issue  of  the  marriage.  There  was  the  following  saunder8 
indorsement  on  the  deed : — "  Received  from  the  within  named  les^lie. 
Alexander  Hayes,  the  sum  of  2,0002.,  being  the  consideration 
money  in  the  within  deed  mentioned,  the  day  and  year  first 
therein  written.  Charles  M'Cabtht."  On  the  same  day, 
Alexander  Hayes  executed  to  Charles  McCarthy  three  bonds, 
each  conditioned  for  the  payment  of  666Z.  138.  4(j.  in  one,  two, 
and  three  years.  The  deed  of  settlement  was  soon  after  duly 
registered. 

The  bonds  were  not  paid  when  they  respectively  became  due, 
bat  Charles  McCarthy  received  the  interest  on  the  2,0002.  up  to 
the  18th  of  August,  1800 ;  he  died  the  January  following :  he 
bequeathed  all  his  property  to  his  son  Daniel,  and  appointed 
him  his  executor.     In  February,   1802,   Daniel  died  without 
issue ;  aU  his  estates  real  and  personal  he  left  to  his  wife,  who 
duly  proved  his  will ;  she  afterwards  was  married  to  the  defen- 
dant Atwell  Hayes  the  younger,  and  soon  after  she  died  intestate. 
The  defendant  Hayes  obtained  administration  to  his  wife,  and 
to  her  former  husband  Daniel  McCarthy.     In  the  inventories 
exhibited  by  him  in  the  Ecclesiastical  Court,  of  the  personal 
estate  of  *Daniel  McCarthy,  and  of  his  widow,  the  defendant       [  *^ii  ] 
Hayes  stated  that  the  2,000/.  was  a  debt  due  to  Daniel  McCarthy, 
by  the  bonds  of  Alexander  Hayes  executed  to  Charles  McCarthy, 
and  not  as  a  charge  on  the  estates  devised  to  Alexander  Hayes 
by  his  father. 

In  1803,  Alexander  Hayes  became  a  bankrupt,  and  died.  The 
defendants  Leslie  and  Hayes  were  chosen  his  assignees. 

Alexander  Hayes,  previous  to  becoming  a  bankrupt,  deposited 
with  the  plaintiff  the  title-deeds  of  the  estates  devised  to  him 
by  his  father,  as  a  security  for  money  advanced  for  him,  and  at 
the  same  time  promised  to  execute  to  the  plaintiff  a  mortgage  of 
those  estates.  The  object  of  the  original  bill  was,  that  the 
defendants,  the  assignees  of  the  bankrupt,  might  execute  to  the 
plaintiff  a  mortgage  of  the  estates  devised  to  Alexander  Hayes 
the  bankrupt  by  his  father. 

The  defendants  as  assignees  of  the  bankrupt,  insisted  by  their 
answer,  that  the  plaintiff  was  not  entitled  to  the  mortgage.     The 

defendant  Atwell  Hayes,  as  the  administrator  of  his  wife,  and  of 

I  2 
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Saunoebs  her  former  husband,  claimed  to  be  entitled  to  the  fortune  of  his 
LK8LIB.  wife  Ann  Catherine  Hayes,  bequeathed  her  by  her  father,  and 
charged  on  those  lands ;  and  by  his  answer  submitted,  that  he 
was  entitled  to  this  charge  of  2,000Z.,  and  all  interest  due  on  it, 
in  preference  to  any  claim  of  the  plaintiff  on  the  foot  of  the 
mortgage.  The  plaintiff,  by  the  amended  bill,  charged  that 
Charles  McCarthy  on  the  marriage  of  his  son  Daniel  with  Ann 
Catherine  Hayes,  having  accepted  the  bonds  of  Alexander  Hayes 
in  satisfaction  of  this  charge,  had  thereby  released  the  estates 
from  it :  and  the  plaintiff  insisted  that  such  was  the  intention 
[  *512  J  of  the  parties  to  the  marriage  settlement ;  ^and  relied  on  the 
words  of  settlement  as  evidence  of  that  intention ;  also  on  the 
receipt  indorsed  on  the  deed,  and  the  inventories  exhibited  by 
the  defendant  in  the  Ecclesiastical  Court.  The  defendant  Hayes, 
by  his  further  answer,  contended  that  the  bonds  were  passed 
as  an  additional  security,  and  not  as  a  substitution  of  the 
charge. 

The  cause  was  heard  on  the  26th  and  27th  of  June,  1812, 
when  it  was  decreed,  that  the  defendants,  the  assignees  of 
Alexander  Hayes,  should  execute  a  mortgage  to  the  plaintiff 
of  the  estates  in  the  pleadings  mentioned,  discharged  of  any 
claim  of  the  defendant  Atwell  Hayes,  in  respect  of  the  above 
charge. 

The  cause  was  now  reheard  on  the  petition  of  the  defendant 
Atwell  Hayes,  on  the  point,  whether  the  lands  were  released 
from  the  charge  of  2,000Z. 

The  Attorney 'General^  the  Solicitor-Oeneral,  Mr.  Plunket, 
Mr.  Townsend,  Mr.  White,  and  Mr.  Lefroy,  for  the 
plaintiff : 

The  question  is,  what  was  the  intention  of  the  parties  to  the 
settlement  executed  on  the  marriage  of  Ann  Catherine  Haves 
with  Daniel  McCarthy,  and  how  it  was  executed?  The  settle- 
ment recites,  that  it  was  the  intention  of  the  parties  that  the 
amount  of  the  charge  should  be  paid  to  Charles  the  father  of 
Daniel  McCarthy.  Now  if  the  intention  had  been  to  keep  the 
charge  alive,  it  would  have  been  assigned  to  Charles;  but  he 
thought  it  to  be  more  advisable  to  take  the  bonds  of  the  executor. 
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as  a  bill  most  be  filed  to  raise  the  charge,  bat  by  proceeding  at    saundbbs 
law  on  the  bonds,  he  would  come  immediately  at  the  same      lisLib. 
property.     ♦    *    • 

Serjeant  Johnson,  Mr.  Burton,  Mr.  Joy,  and  Mr.  Waggett,        [  613  ] 
for  the  defendants : 

The  agreement  on  the  marriage  of  Daniel  McCarthy  was,  that 
the  2,000Z.,  his  wife's  fortmie,  should  become  the  property  of 
his  father;  then  the  question  is,  what  was  the  eiSTect  of  his 
taking  bonds  from  the  executor,  the  person  on  whose  lands  this 
legacy  was  charged.  No  authority  has  been  produced  to  prove 
that  the  lands  are  thereby  discharged.  If  a  person  sell  an 
estate,  and  there  *is  endorsed  a  receipt  for  the  purchase  money  [  •6i4  ] 
on  the  conveyance,  this  does  not  discharge  the  vendor's  lien, 
even  where  he  has  taken  a  bond,  note,  or  covenant  for  the 
money.  Mackrethy.  Symmons.^  The  assignees  of  a  bankrupt 
are  subject  to  all  the  equities  he  was  liable  to,  except  in  the  case 
of  chattels  personal  left  in  the  possession  of  the  bankrupt ;  but 
that  does  not  extend  to  chattels  real.  Cliapman  v.  Tanner, I 
Alexander  Hayes,  the  executor  of  his  father,  never  got  a  release 
of  the  charge ;  and  there  has  been  no  act  done  to  extinguish  it, 
for  the  bond  of  an  executor  cannot,  either  at  law  or  in  equity, 
extinguish  a  charge. 

The  Lord  Chancellor  :  ^ay  17, 

It  is  established  by  many  decisions,  that  the  vendor's  lien  on 
the  estate  is  not  gone  by  accepting  either  a  bond  or  a  note  from 
the  purchaser ;  §  nor  will  a  receipt  for  the  purchase  money 
discharge  the  lien  until  the  money  be  paid  :  that  is  the  rule  of 
equity  in  the  case  of  an  implied  lien  ;  and  this  rule  is  strength- 
ened when  applied  to  the  case  of  an  express  charge. 

The  question  arising  in  this  case  is,  whether  the  bond  taken 
by  McCarthy,  to  whom  this  charge  had  been  assigned,  from 
Alexander  Hayes,  on  whose  lands  this  portion  had  been  charged, 
is  to  be  considered  as  an  additional  security,  or  as  a  substitution 

t  10  B.  B.  85  (15  Yes.  329).  cases  up  to  that  period  are  observed 

X  1  Vem.  267.  upon  by  Lord  Eldox,  and  OranJt  v. 

§  See  Mackrelh  y.  Symmons,   10  MUU,  13  E.  B.  101  (2  Y.  &  B.  306). 
B.  B.  85  (15  Yes.  329)  where  all  the 
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»kvsx}KKB  of  the  charge,  and  therefore  a  discharge  of  the  lien  on  the 
Lksme,  estate.  According  to  the  authorities,  it  would  not,  in  the  case 
[  '515  ]  *of  an  implied  lien,  be  a  discharge.  It  is  not,  I  conceive, 
incumbent  on  the  creditor  to  prove  that  it  was  not  the  intention 
of  the  parties  to  this  transaction,  that  the  bond  should  be  a 
substitution  of  the  charge,  but  it  lies  upon  the  person,  on  whose 
land  this  portion  was  charged,  to  make  out  that  the  estate  is 
discharged ;  for  by  merely  accepting  the  bond  of  the  owner  of 
the  estate,  the  presumption  that  it  is  a  satisfaction  of  the  charge 
does  not  arise. 

It  is  now  for  the  Court  to  decii:,  whether  this  bond,  together 
with  the  release,  which  is  not  a  release  of  the  estate,  and  in  my 
opinion  amounts  to  nothing  moro  than  a  receipt,  can  deprive 
M'Carthy  of  his  lien.  I  conceive  Ihey  cannot ;  for,  as  I  before 
remarked,  it  would  not  in  the  case  of  an  implied  lien,  and  in  my 
opinion  this  is  a  stronger  case.  During  the  argument  Mr. 
Lefroji  raised  a  question,  whether  the  general  lien  of  a  creditor 
on  the  assets  of  his  deceased  debtor  could  be  discharged  by 
accepting  a  bond  from  the  executor,  and  giving  him  a  release. 
I  do  not  Eay  it  would  not ;  but  I  am  not  called  on  to  decide  that 
question,  as  this  is  an  express  charge  on  lands.  The  case  of  a 
mortgage  on  another  estate  is  much  stronger  than  this,  yet 
Lord  Eldon  says  that  it  is  not  conclusive  evidence  against  the 
existence  of  the  vendor's  lien;  and  he  lays  it  down,  that  the 
question  must  be,  whether  under  the  circumstances  of  each 
particular  case,  such  an  inference  arises. 

It  appears,  that  since  Alexander  Hayes  had  given  this  bond, 
he  has  become  a  bankrupt,  and  his  estates  are  vested  in  his 
assignees,  who  are  defendants  in  this  cause;  and  it  has  been 
[*516]  determined  that  the  assignees  *of  a  bankrupt  cannot  be  in 
better  situation  than  the  bankrupt  himself,  and  that  they  are, 
in  respect  of  his  estate,  liable  to  all  equities  that  would  attach 
upon  the  estate  in  his  possession.! 

Upon  the  whole,  therefore,  I  am  of  opinion,  that  the  incum- 
brancer is  entitled  to  the  benefit  of  this  charge,  notwithstanding 
the  bond  and  the  release.! 

t  Chapman  v.  Tanner,  1  Verii.267.       662  (1  Anstr.  109). 
I  See  Hardwick  v.  Myndy  3  E.  B. 
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When  this  was  before  me  on  a  former  hearing,  I  had  taken  an 
erroneous  view  of  the  case ;  but  on  further  consideration,  and 
looking  to  the  cases  analogous  to  this,  I  think  that  the  bond 
cannot  be  considered  as  a  substitution  for  the  charge,  and  that 
there  being  no  release  to  discharge  the  estate,  it  must  remain 
liable. 


Saunders 

V, 

Leslie. 


STXJBBS  V.   ROTH. 

(2  Ball  &  Beatty,  548—555.) 

Azumities  bequeathed  to  testator's  brothers,  and  nephew,  during  their 
respectiye  lives,  payable  out  of  lands  held  for  a  term  of  years — **  Fro- 
Tided  my  interest  therein  shall  so  long  continue;  and  in  case  they 
should  die  before  the  expiration  of  the  lease  of  said  lands,"  to  go  to  the 
plaintiff.  Held,  to  be  charges  on  the  lands,  and  on  the  lease  subsisting 
at  testator's  death,  and  on  any  future  renewals  obtained  By  the 
executors. 

The  annuitants  being  all  equally  the  objects  of  testator's  favour, 
must  contribute,  in  proportion  to  their  annuities,  to  the  payment  of 
renewal  fines. 

Where  a  testator  expresses  himself  in  ambiguous  terms,  respecting 
the  disposition  of  his  property,  the  legal  operation  of  the  words  he  uses 
must  be  adopted. 

Thb  bill  prayed,  that  the  trusts  of  the  will  of  the  late  Robert 
Marphy  might  be  carried  into  execution,  and  the'  plaintiff 
declared  entitled  to  the  fall  amount  of  the  several  annuities, 
devised  to  the  brothers  and  nephew  of  the  testator,  from  the 
times  of  their  respective  deaths;  that  the  several  renewals  of  the 
lease  of  the  lands  of  Newtown,  Castle  Bancroft;  and  Fazerly's 
land,  obtained  by  the  defendants,  the  executors,  after  *the 
testator's  death,  and  all  future  renewals  might  be  declared  to  be 
taken  in  trust  for  the  purposes  of  the  will,  and  the  said  annuities 
a  charge  upon  the  lands,  and  that  the  defendants,  the  executors, 
might  be  obliged  to  repay  the  plaintiff,  a  sum  of  money  obtained 
from  bim  on  account  of  the  plaintiff's  share  of  renewal  fines,  and 
that  the  necessary  accounts  might  be  taken. 

Robert  Murphy  by  his  will  dated  the  1st  of  March,  1789,  after 
bequeathing  some  legacies,  ''  devised  and  bequeathed  to  his  wife 
an  annuity  of  401.  during  her  natural  life,  to  be  paid  to  her  out 
of  the  profit-rent  arising  out  of  the  lands  of  Newtown,  Castle 


1814. 
JuM  13,  15. 

Manners, 
L.C. 

OF  IBELAKD. 

[648] 
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stcbbs      Bancroft,  and  Fazerly's  land,  provided  my  interest  in  the  lease 

Roth.       thereof  shall  so  long  continue ;  and  after  the  death  of  my  said 

wife,  in  case  my  said  lease  shall  be  then  in  being,  I  devise  the 

said  annuity  of  40/.   to  Margaret  M^GuUum  during  her  life, 

provided  the  said  lease  shall  so  long  continue." 

The  testator  then  devised  to  his  brothers,  Charles  and  Thomas 
Murphy,  annuities,  during  their  respective  lives,  of  20/.  each, 
and  to  his  nephew  Charles  Murphy  an  annuity  of  10/.  for  his 
life,  issuing  and  payable  out  of  said  lands,  ''provided  my  interest 
therein  shall  so  long  continue;"  but  in  case  his  brothers  and 
nephew  should  die  before  the  expiration  of  the  lease  of  said 
lands,  the  annuities  of  such  of  them  so  dying  should  go  to 
Bobert  Stubbs  the  plaintiff,  during  the  testator^s  interest  in  the 
Eaid  lease.  He  then  devised  to  the  minister  and  churchwardens 
of  the  parish  an  annuity  of  10/.,  to  be  issuing  and  payable  out  of 
said  lands,  during  his  interest  therein,  towards  the  encourage- 
ment of  the  Sunday  School  in  the  parish.  He  appointed  his 
[  ♦.J50  ]  wife,  and  the  defendant  Robert  Roth,  his  executors,  *and  died 
soon  after  the  execution  of  the  will,  leaving  fourteen  years  of 
the  term,  for  which  the  above-mentioned  lands  were  held, 
unexpired. 

The  executors  proved  the  will.  In  1790,  testator's  brother, 
Thomas  Murphy,  died,  and  the  plaintiff  became  entitled,  under 
the  will,  to  the  annuity  bequeathed  to  Thomas  Murphy,  which 
he  accordingly  received.  In  1792  the  executors  surrendered  the 
lease  of  the  lands,  and  obtained  a  renewal  from  the  Archbishop 
of  Dublin,  under  whom  the  lands  were  held,  for  21  years,  at  the 
same  rent  and  a  small  renewal  fine.  In  1795  Charles  Murphv, 
the  testator's  nephew,  died,  and  his  annuity  devolved  on  the 
plaintiff,  as  likewise  the  annuity  devised  to  the  testator's  other 
brother,  who  died  soon  after.  In  the  interval  between  1792  and 
1808,  the  executors  obtained  several  renewals  of  the  lease,  for 
which  fines  were  paid.  In  1803,  the  plaintiff  paid  the  defendant 
83/.  14«.  l^d.,  as  his  contribution  for  the  renewal  fines :  the  bill 
stated,  that  this  payment  was  made  by  the  plaintiff  in  ignorance 
of  his  rights,  and  under  the  misapprehension  that  he  was  bound 
to  make  that  payment,  in  order  to  keep  up  the  interest  in  the 
lands  on  which  the  annuities  were  charged. 
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In  May,  1803,  the  term  of  years  for  which  the  lease  existing      Stdbbs 

1!*. 

at  the  time  of  the  execution  of  the  will,  and  at  the  death  of  the  both. 
testator,  had  been  granted,  expired,  and  the  defendants,  the 
executors,  refused  to  pay  the  plaintiff  any  longer  the  annuities 
bequeathed  to  him,  insisting  that  they  were  charged  on  the 
interest  the  testator  was  then  possessed  of,  and  that  they  expired 
with  that  interest  in  1803. 

Mr.  Burton,  Mr.  Hitchcock,  and  Mr.  Henri/  Dawson,  *for  [  '551  ] 
the  plaintiff,  relied  on  Winalow  v.  Tigh€,f  and  Rawe  v. 
Chichester, I  to  shew  the  annuities  were  a  charge  upon  every 
renewal  obtained  by  the  executors.  And  that  the  annuitant  was 
not  bound  to  contribute  to  the  expenses  of  renewal,  the  cases  of 
Moody  V.  Matthews,  and  Maxwell  v.  Ashe,  were  referred  to.§ 

Mr.  Plunket  and  Mr.  Radcliff,  for  the  defendants : 

*  *  The  case  of  Bawe  v.  Chichester  was  decided  on  a  rule  of 
equity,  and  not  on  the  consideration  of  the  will.  Suppose  there 
had  been  no  will  in  this  case,  and  the  trustee  had  renewed  the 
lease,  it  would  have  been  for  the  benefit  of  the  next  of  kin,  as 
there  was  no  declaration  of  the  lessee's  will,  therefore  the  rule  of 
law  applied.  Moody  v.  Matthews  was  a  purchase  of  an  annuity 
for  life  charged  on  tithes ;  to  make  a  purchaser,  in  such  a  case, 
contribute  to  the  renewal  of  the  lease,  would  be  in  fact  to  make 
him  pay  twice  for  the  annuity:  in  Maxwell  \.  Ashe  there  was 
nothing  said  about  contribution.     *     ♦     * 

The  Lord  Chancellor  :  June  i5. 

This  case,  in  my  opinion,  comes  completely  within  the  ..^ 
principle  on  which  I  decided,  Winslow  v.  Tifihe.^  The  question 
is,  whether  the  annuities,  bequeathed  by  the  will  of  Eobert 
Murphy  to  the  plaintiff,  are  only  to  be  charged  on  the  interest 
possessed  by  the  testator  at  the  time  of  his  death,  or  are  to  be 
extended  to  the  renewed  interest  acquired  by  the  defendant 
subsequent  to  that  period.    Now,  the  words  used  by  the  testator 

+  Ante,  p.  75.  cases  in  the  note  at  the  end  of  Win- 

X  Amb.  715.  slow  v.  Tifjhe,  ante,  p.  80. — 0.  A.   S. 

§  See  the  reference  to  these  two 
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ST0BB8  are  indeed  very  strong,  to  shew  that  his  intention  was,  that 
Both.  these  annoitieB  should  be  a  charge  on  his  entire  interest  in  those 
lands  (his  Lordship  here  read  the  clauses  in  the  will,  relating  to 
the  annuities).  The  authorities  referred  to,  as  governing  caseB 
of  this  description,  are  not  very  satisfactory ;  but  this  is  clear, 
and,  indeed,  it  was  the  ground  on  which  I  decided  Winslow  v. 
Tighe,  that  where  a  testator  expresses  himself  in  ambiguous 
terms,  respecting  the  disposition  of  his  property,  the  legal  opera- 
tion of  the  words  he  uses  must  be  adopted. 

Here  the  testator  repeatedly  mentions  his  interest  in  this 
lease ;  makes  it  the  subject  of  many  bequests,  and  has  directed 
the  annuities  he  charged  on  it  to  continue  so  long.  Now  the 
interest  of  the  testator  in  those  lands,  was  the  lease  subsisting 
when  he  made  his  will,  and  the  tenant's  right  of  renewal.  In 
Rawe  V.  ChichesteVy^  Lord  Bathurst  held  the  renewed  interest  to 
be  part  of  the  original  interest  of  the  testator ;  that  case  has 
been  recognised  and  acted  upon  as  an  authority  in  many 
subsequent  decisions.  The  testator  has,  in  this  case,  directed  an 
annuity  to  be  payable  out  of  those  lands  during  his  interest 
therein,  towards  the  encouragement  of  a  Sunday  School ;  this  is 
[  *554  ]  a  circumstance,  ^though  certainly  not  a  strong  one  :  besides,  the 
testator  has  not,  in  this  case,  made  any  specific  bequest  of  his 
leasehold  property,  but  only  of  the  profit-rent  which  he  has 
divided  amongst  several  legatees. 

As  to  the  question,  whether  the  annuitants  are  bound  to 
contribute  towards  the  payment  of  the  renewal  fines,  in  the  case 
of  Moody  V.  Matthews,  1 1  find  Sir  William  Grakt  was  of  opinion, 
on  the  authority  of  Maxwell  v.  Ashe,^  that  persons,  in  a  situation 
somewhat  similar  to  that  of  the  annuitants  in  this  case,  were 
not  bound  to  contribute  to  the  expense  of  renewal.  In  Winsloic 
V.  Tighe,  however,  my  opinion  was,  that  such  persons  ought  to 
contribute.  I  confess!  was  not  then  aware  of  either  of  those 
decisions,  nor,  indeed,  were  they  referred  to  by  the  counsel  in 
argument ;  however,  although  perhaps  I  may  be  in  error,  yet  I 
cannot  say  I  am  prepared  to  retract  my  opinion ;  for  I  find,  that 
in  that  case,  I  considered  the  contribution  towards  the  renewals, 
to  be  incidental  to  the  nature  of  such  a  tenure. 

t  Axnb.  715.  |  Ante,  p.  80.  §  Ante,  p.'SO. 
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In  this  case,  all  the  legatees  appear  to  have  been  equally  the      Stubbs 
objects  of  the  testator's  favour.    Gould  it  then  have  been  his        both. 
intention  9  that  one  of  them  should  alone  bear  the  expense  of  the 
renewal,  and  that  the  others  should  receive  the  full  amount  of 
their  annuities  without  any  deduction?    I  profess,  I  think  it 
could  not  be  so  contended.    I  observe  the  case  of  Maxwell  v. 
A$he  was  the  grant  of  an  annuity  for  life,  charged  as  an  incum- 
brance on  a  particular  estate ;  this  case  is  different,  for  here 
there  is  nothing  more  than,  in  fact,  the  distribution  of  a  profit- 
rent  amongst  certain  persons,  who,  as  I  before  mentioned,  were 
all  equally  the  objects  *of  the  testator's  bounty ;  and  the  case  of      [  *b^'^  ] 
any  one   not  to  be  distinguished  from  the  rest.     For  those 
reasons  therefore,  I  am  of  opinion,  that  all  the  annuitants  are 
bound  to  contribute  towards  the  expense  of  the  renewal. 

As  this  is  a  question  arising  on  the  construction  of  a  will, 
where  the  tastator  has  not  expressed  his  intention  very  clearly, 
all  parties  must  have  their  costs  out  of  the  residue  of  the 
testator's  personal  estate. 
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CLAEKE  V.   PARKERf 

1811.  (19  Vesey,  1—24.) 

AW.  12,  15, 
Dee,  6.  Hosl  and  personal  estate  given  by  will  on  marriage  with  consent  and 

g  approbation,  with  a  limitation  over  in  case  the  devisee  should  marry 

IP  ,   1  without  the  full  consent  of  the  trustees,  or  refuse  to  execute  such  settle- 

L  meut  as  they  should  think  proper. 

Eldon  L.C.  0"«  Whether  the  consent  of  two  trustees,  purporting  to  be  made  on 

P  .  1  behalf  of  all  three,  is  sufficient  in  the  absence  of  any  actual  authority 

^  from  the  third  trustee.    The  subsequent  assent  of  such  third  trustee  will 

not  remove  the  difficulty. 

Consent  to  marriage  may  be  withdrawn  upon  good  reason. 

Jurisdiction  upon  the  refusal  of  a  trustee  to  consent  to  marriage  from 

a  vicious,  corrupt,  or  unreasonable  cause,  as  a  fraud. 

Charles  Elwes  by  his  will,  dated  the  14th  of  September, 
1795,  in  the  event  of  his  leaving  no  issue,  who  should  become 
[  -^  ]  entitled  under  his  marriage  settlement,  *  *  gave  all  the  rest, 
residue,  and  remainder,  of  his  estate  and  effects  whatsoever, 
'  ^  *^  ]  *  &c.  to  Sarah  Creswicke  Clarke  ;  to  hold  to  her,  her  heirs, 
executors,  administrators,  and  assigns,  subject  to  debts,  &c.  and 
to  this  proviso;  that  in  case  the  said  Sarah  Creswicke  Clarke 
should  at  any  time  or  times  after  his  decease  intermarry  with 
any  person  or  persons  whomsoever  without  the  full  consent  and 
approbation  of  his  said  trustees  or  the  survivors  or  survivor  of 
them,  his  executors  or  administrators,  or  should  refuse  to  join  in 
and  execute  such  settlement  or  settlements,  as  they,  his  said 
trustees,  should  think  proper  and  advise,  as  aforesaid,  then  and 
in  any  of  the  said  cases  the  said  several  devises,  legacies,  and 
bequests,  therein  before  by  his  said  will  given  and  devised  in 
trust  to  and  for  the  use,  benefit  and  advantage,  of  the  said  Sarah 

t  Dawson  v.  Oliver-Maesty  (1876)  decisions  on  the  same  subject.     A 

2  Cb.  D.  753,  45  L.  J.  Ch.  519,  34  short  statement  of  the  facts  of  this 

L.  T.  N.  S.  551 ;  In  re  Smith  (1890)  case  is  necessary  to  make  those  com- 

44  Ch.  D.  654,  59  L.  J.  Ch.  284,  62  ments  intelligible,  but  the  caso  is  not 

L.  T.  181.  in   itself   an  authority,  since    L«ord 

2^oi€. — This  case  is  retained  merely  Eldon  declined  to  decide  the  questioii 

for  the  purpose  of  preserving  Lord  upon   the  materials   before  him. — 

Eldon' 8  comments  upon  the  earlier  0.  A.  S. 
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Creswicke  Clarke  and  her  issue,  should  cease,  determine,  and  be     Clabke 

mm 

utterly  nail  and  void  to  all  intents  and  purposes  whatsoever ;  pabkbb. 
and  he  then  gave  and  bequeathed  all  and  singular  the  said 
estates,  monies,  goods,  chattels,  and  effects,  by  him  therein  before 
given  to  his  said  trustees  in  trust  for  the  use,  &c.  of  Sarah 
Creswicke  Clarke,  to  several  other  persons,  upon  their  severally 
attaining  the  age  of  twenty-one ;  to  hold  to  them,  their  heirs, 
eiecntors,  &c.  as  tenants  in  common,  and  not  as  joint  tenants. 

The  testator  died  in  1796,  without  issue.  The  three  trustees, 
[Edward,  Richard,  and  Joseph  Parker]  who  were  his  cousins, 
proved  the  will ;  but  Edward  and  Richard  Parker  only  took  upon 
themselves  the  [active]  execution  of  the  trust.  Previously  to  1796 
Samuel  Pearsall  paid  his  addresses  to  Sarah  Creswicke  Clarke  ; 
and  they  were  afterwards  married.  Samuel  Pearsall  died  in 
1799,  without  issue,  having  bequeathed  all  his  personal  estate  to 
his  wife,  ajid  appointed  her  his  executrix.  She  died  in  1801 ; 
and  the  plaintiff  was  her  general  devisee  and  residuary  legatee. 

The  bill  filed  against  the  three  trustees  and  the  persons  [  5  ] 
entitled  under  the  limitation  over  upon  a  marriage  without  their 
consent,  stated,  that  Edward  and  Richard  Parker,  having  at  first 
objected  to  the  marriage,  at  last  in  the  name  and  on  behalf  of 
themselves  and  Joseph  Parker  consented ;  and  a  correspondence 
took  place  between  Edward  and  Richard  Parker,  who  were 
attorneys,  and  Samuel  Pearsall  and  Sarah  Creswicke  Clarke 
and  the  plaintiff,  who  was  ^her  attorney,  as  to  the  settlement ; 
and  Edward  and  Richard  Parker  on  behalf  of  themselves  and 
Joseph  prepared  the  draft  of  a  settlement,  making  the  three 
Parkers  parties ;  reciting  the  intended  marriage  by  and  with  the 
consent  and  approbation  of  the  said  Edward,  Richard,  and 
Joseph  Parker,  and  the  agreement  by  them  to  convey  and 
transfer  ;  and  witnessing  that  they  did  convey  and  transfer 
accordingly  upon  trust  for  the  separate  use  of  Sarah  Creswicke 
Clarke  for  life,  with  remainders  to  Samuel  Pearsall  for  life,  and 
to  their  children,  with  the  ultimate  limitation,  subject  to  her 
appointment,  to  her,  her  heirs,  executors,  &c.  which  draft  was 
approved  by  the  plaintiff,  and  engrossed  by  Edward  and 
Richard  Parker,  who  appointed  a  day  for  the  parties  to  attend 
and  execute  the  settlement.    At  the  time  appointed  Edward  and 
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clabke      Richard  Parker,  on  behalf  of  themselves  and  Joseph,  attended ; 

Pabkeb.  smd  the  Bettlement  was  read  and  approved ;  but  before  they 
would  allow  the  execution,  they  produced  their  accounts  as 
trustees,  and  their  bill  of  costs  for  preparing  the  settlement  and 
on  some  other  accounts,  claiming  to  be  paid  the  balance  of  611. ; 
and  refused  to  execute  until  it  was  paid ;  and  for  that  reason  only 
the  settlement  was  not  executed  by  any  of  the  parties ;  and  the 
marriage  took  place  immediately  afterwards.  Pearsall  and  his 
wife  afterwards  paid  to  Edward  and  Bichard  Parker  their  bill  for 
preparing  the  settlement. 
i^]  The  bill  insisted,  that  Pearsall  and  his  wife  were  willing  to 

execute  the  settlement ;  that  Edward  and  Bichard  Parker, 
acting  in  behalf  of  themselves  and  Joseph,  consented;  and  Joseph, 
if  he  did  not  personally  consent,  never  acted  in  the  trusts  of  the 
will  unless  for  conformity ;  leaving  the  management  to  the  other 
two,  with  authority  to  consent  for  him ;  that  his  consent, 
therefore,  if  necessary,  must  be  presumed.  *  *  * 
[  7  ]  The  defendant  Joseph  Parker,  admitting  that  he  took  probate, 

stated,  that  he  received  nothing  but  a  small  legacy ;  and  never 
acted  in  the  execution  of  the  trusts  of  the  will,  except  by  execu- 
ting a  lease  and  some  other  deed  at  the  request  of  the  acting 
executors  ;  that  he  was  wholly  a  stranger  to  the  circumstances, 
except  having  heard  of  the  courtship ;  that  he  is  ready  to  act  as 
the  Court  shall  direct ;  that  he  never  refused  or  declined  to  act : 
the  two  others,  who  are  his  cousins,  to  whom  he  once  was  clerk, 
acting  generally  without  consulting  him,  having  no  authority  to 
use  his  name ;  that  the  acts  he  did  were  only  for  conformity :  he 
never  refused  to  act,  having  never  been  applied  to ;  and  that  he 
has  no  interest  in  the  bills  of  costs  of  the  other  defendants ; 
denying  all  correspondence  upon  the  subject;  and  that  he,  or 
any  one  on  his  behalf,  caused  a  draft  of  a  settlement  to  be 
prepared,  &c.  or  agreed  to  any  day  for  execution, 

A  creditor  upon  the  testator's  estate  proved,  that  on  applica- 
tion to  Joseph  Parker  he  said,  he  had  nothing  to  do  with  it :  he 
had  never  acted,  and  never  would. 

Mr.  Hart,  Mr.  Bell,  and  Mr.  Beames,  for  the  plaintiff : 
This  is  the  case  of  consent  by  two  trustees,  and  no  dissent  by 
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the  third ;  who  never  acted  except  for  conformity ;  that  confor-      Clabke 
mity  implying  his  general  assent.  *  *  *  Pameb. 

Mr,  Richards,  Sir  Samuel  Romilly,  and  Mr.  Roupellj  for  the       [  lo  ] 
defendants.!  *  *  * 

The  Lord  Chancellor  :  [  ii  ] 

Before  I  give  judgment  in  this  cause,  I  shall  find  it  necessary 
to  review  all  the  cases.  Feeling,  that,  if  this  property  did  not 
belong  to  the  testator's  niece,  his  expectation  has  been  disap- 
pointed by  a  most  singular  state  of  circumstances,  and,  that,  if 
I  was  at  liberty  to  take  that  into  consideration,  there  never  was 
a  case  of  greater  hardship,  I  must  also  admit,  that  the  Court  has 
much  to  struggle  with,  before  it  can  reach  that  conclusion. 
Where  a  parent,  or  persons  placing  ^  himself  in  loco  parentis, 
gives  property  on  the  marriage  of  his  child  with  an  express 
condition  for  the  consent  of  one  individual,  or  more,  the  jurisdic- 
tion which  this  Court  has  assumed  upon  that  subject,  subdivided 
thus,  whether  consent  has  been  given,  or  whether  it  has  been 
reasonably  withheld,  is  very  dangerous  to  the  peace  of  families 
and  to  the  rights  of  parents.  If  the  latter  proposition  is  thus  con- 
strued, that  this  Court  inquires,  whether  the  person,  to  whom  that 
discretion  is  given,  meaning  to  act  honestly,  has  made  precisely 
the  same  decision,  that  the  Court  would  have  made,  it  amounts 
to  reading  the  will  as  requiring  the  consent  of  this  Court :  and 
it  is  obvious,  that  many  reasons  might  operate  against  individual 
consent,  into  which  this  Court  could  not  providently  inquire,  and 
which  it  would  be  quite  competent  to  the  party  to  refuse  to 
disclose. 

There  are  cases  of  a  different  kind ;  where  no  good  reason  for 
withholding  consent  is  suggested  :  others,  *still  stronger,  where  [  *12  ] 
you  can  discover  a  bad  and  vicious  reason.  Mesgrett  v.  Mesgrettl 
is  an  instance.  The  daughter,  who  had  been  hving  with  one  of 
the  trustees,  the  courtship  passing  under  his  eye,  removed 
afterwards  to  another :  it  proceeded  without  interruption  by  him  ; 
and  the  marriage  was  actually  with  his  privity:  the  former 
trustee  was,  as  Lord  Hardwicke  says,  considered  as  having 

t  The    principal    cases    cited   by       ment. — 0.  A.  S. 
couaael  are  referred  to  in  the  judg-  |  2  Yem.  580. 
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Clarke  consented  by  not  expressing  dissent ;  and  the  latter  as  not  ex- 
Parker,  pressly  dissenting,  but  withholding  express  assent  for  a  corrupt 
reason:  the  Lobd  Keeper  holding,  that  the  former  might  be 
understood  to  have  encouraged  the  match ;  and  that  of  the 
latter  might  be  said  in  a  stronger  sense,  qui  tacet  consentire 
videtur :  his  silence  being  for  the  express  purpose  of  inveigling 
her  into  the  match  with  the  view  of  transferring  the  portion 
from  her  to  his  children.  It  would  be  difficult  to  support  that 
case,  if  consent  in  writing  had  been  required;  and  the  Lord 
Keeper  lays  stress  upon  the  circumstance,  that,  as  writing  was 
not  required,  consent  might  be  signified  by  acts  without  a  formal 
consent. 

Daley  v.  Desbouverie  +  is  excessively  strong.  It  is  extremely 
difficult  to  represent  the  letter  in  that  case  as  a  consent  given 
even  by  the  writer,  much  less  by  the  other  trustees :  but  Lord 
Hardwicke  eo  considered  it.  Observe  the  consequence.  In 
Lord  Strange  v.  Smithl  reported  by  Mr.  Ambler,  who  had  a  very 
considerable  knowledge  of  the  decisions  of  his  own  time.  Lord 
Hardwicke  does  not  venture  to  put  it  upon  that,  his  own,  ground ; 
but  says,  it  was  decided,  as  Mesgreit  v.  Mesgrett,  upon  the  fraud  by 
the  encouragement  given ;  and  decides  that  case  of  Ixyrd  Strange  v. 
Smith  upon  that  very  principle,  that  consent  actually  given 
[  ♦13  ]  *could  not  be  withdrawn.  I  do  not  admit,  that  it  could  not  be 
withdrawn  for  any  reason,  good  or  bad ;  having  already  stated 
in  Dashwood  v.  Lord  Btdkeley,  §  that  it  might  be  the  positive 
duty  of  the  trustees  to  countermand  it :  a  doctrine,  which  in 
that  instance  I  practically  applied. 

I  feel  the  hardship  of  the  case ;  but  it  comes  distinctly  to  this  ; 
whether  upon  the  authority  of  that  dictum  in  Harvey  v.  Aston  I 
can  say,  that  the  consent  of  two  is  the  consent  of  three :  a 
proposition,  requiring  more  authority  than  is  found  to  support 
it,  and  contradicted  by  much  authority ;  or  whether  I  can  under 
the  particular  circumstances  consider  this  trustee  as  knowing  so 

t  2  Atk.  261.  upon  a  settlement  being  made,  and 

X  Amb.  263.  was  withdrawn  upon  the  subeequent 

§  10  Yes.  230,  a  case  which  turned  refusal  of  the  intended  husband  to 

upon   very    special    drcumstanoes.  make  any  settlement. — 0.  A.  S. 

The  trustees*  consent  was  conditional 
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mnch,  that  I  may  fairly  say,  he  was  consalted,  and  gave  hia      Clabkp 
consent  by  the  acts  of  the  others,  or,  if  not,  so  much  encourage-     parksk. 
ment  by  his  conduct,  with  the  degree  of  knowledge  he  had,  as 
makes  this  a  case  of  fraud  within  the  authorities  I  have  alluded 
to.    The  extreme  hardship  of  this  case  demands  a  review  of  all 
the  others. 

The  Lord  Chancellor  :  -Otf^.  6. 

In  this  case  I  am  obliged  to  say,  speaking  with  all  deference 

to  that  great  Judge  Lord  Mansfield,  that  I  cannot  agree  to  the 

doctrine,  which  I  find  laid  down  in  some  cases,  that  whatever  is 

a  good  consent  to  a  marriage  in  equity  is  a  good  consent  at  law. 

Without  entering  at  large  into  the  discussion  of  Scott  v.  Tyler,  ^ 

and  the  variety  of  cases  upon  this  subject,  *the  distinctions       [  *^^  J 

between  conditions  precedent  and  subsequent,  the  doctrine  of 

this  Court,  endeavouring  to  sustain  a  uniformity  with  the  civil 

law  as  to  personal  legacies,  the  difference  between  personal  and 

real  estate,  with  reference  to  conditions  in  terror  em,  as  they  are 

called,  which  are  supposed  to  alarm  persons,  when  we  know  they 

contain  no  terror  whatsoever,  and  the  distinction,  which  has  been 

much  agitated,  whether  a  residuary  devise  is  a  devise  over,  I 

consider  it  as  now  well   settled,  both  with  regard  to  real  and 

personal  estate,  clearly  as  to  the  former,  and  where  personal 

estate  is  given  with  an  express  Umitation  over,  that,  if  there  is  a 

breach  of  the  condition,  that  limitation  over  will  take  effect. 

This  is  a  case,  in  which  the  testator,  in  order  to  vest  the 
interest  under  the  former  part  of  the  will,  has  made  necessary 
the  consent  of  the  trustees,  if  all  of  them  shall  be  living,  or 
of  the  survivors,  if  two,  or  the  survivor,  or  of  the  personal 
representatives  of  the  survivor,  if  all  the  trustees  shall  be 
dead.  Taking  the  effect  of  the  will  to  be,  as  I  have  repre- 
sented it,  the  condition,  upon  which  the  devise  over  is  to  take 
effect,  is  marrying  without  such  consent,  or  refusing  to  execute  a 
settlement  such  as  the  trustees  should  propose. 

It  was  contended  for  the  plaintiff,  that  the  condition  was  not 
broken  ;  that  this  lady  had  that  consent  to  her  marriage  which 
in  equity  is  a  sufficient  compliance  with  the  condition ;  and  that 

t  2  Br.  C.  C.  431 ;  2  Dick.  712,  from  Lord  Thurlow*8  manuecript. 
B.B. ^VOL.  Xn.  K 
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Clarke      was  contended  in  various  ways :  first,  upon  the  diction  of  Lord 

mm 

Parker.  Chief  Baron  Gomyns,  assisting  Lord  Hardwicke  in  the  case  of 
Harvey  v.  Aston f\  that  the  consent  of  the  major  part  of  the 
[  *!•'»  ]  trustees  is  suflScient ;  and  two  had  consented.  As  to  *that 
passage  cited  from  Atkyns's  Report,  I  have  seen  a  manuscript 
note,  in  which  the  Chief  Baron  says  no  such  thing.  He  has 
published  his  judgment  in  his  own  Reports ;  where  no  such 
passage  appears ;  and  I  have  not  found  any  case,  in  which  the 
Court  has  said,  where  the  consent  of  trustees  was  required,  that 
the  consent  of  the  major  part,  without  more,  is  sufficient.  The 
Court  has  said  what  upon  that  hypothesis  was  not  necessary  ; 
that,  where  a  trustee  has  withheld  his  consent  for  a  vicious  or 
unreasonable  cause,  that  should  not  be  permitted  to  affect  the 
consent,  given  by  the  majority,  where  it  was  reasonable  that 
they  should  consent. 

It  was  fairly  argued,  that,  considering  what  we  see  in  this  case, 
this  testator  could  not  be  anxious  that  these  persons,  or  the 
survivors,  in  whom  he  could  not  have  a  particular  confidence,  or 
the  representatives  of  the  survivor,  of  whom  he  could  know 
nothing,  should  give  their  consent.  To  that  I  answer,  as  the 
Master  of  the  Bolls  said  in  a  late  case,  that,  if  the  testator 
has  made  that  consent  necessary,  I  have  no  authority  to  say,  it 
is  not  necessary.  This  is  the  Judge,  in  whom  he  reposed  his 
confidence ;  and  if  he  has  expressed,  that  those  persons,  whom 
he  states,  shall  give  their  consent,  this  Court  has  no  authority 
to  strike  out  that  condition,  and  deprive  those,  who  under  an 
express  devise  over  have  an  interest  given  to  them,  of  that 
interest. 

The  case  is  then  reduced  to  what  Sir  Samuel  RomiUy  stated 
accurately  to  be  the  real  question.  It  is  said,  this  is  not  a  cibse, 
where  the  consent  of  three  trustees  must  be  given,  as  there  were 
not  three  acting  trustees.  It  is  a  case  certainly  of  extreme 
hardship.  Of  these  three  trustees,  all  of  the  name  of  Parker,  it 
[  •k;  ]  is  said  Joseph  *Parker  never  acted  ;  and,  if  that  were  so,  I  should 
have  been  strongly  disposed  to  say,  there  is,  though  no  execution 
of  a  pi*evious  settlement,  such  a  consent  on  the  part  of  the  two 
acting  trustees,  and  the  lady  herself,  to  the  execution  of   the 

t  1  Atk.  361 ;  Ck)m.  726. 
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settlement  proposed,  as  would  entitle  this  Court  to  say,  she  stood  Clabkb 
in  equity  with  regard  to  her  rights,  as  if  the  settlement  had  been  pabkeb. 
actually  executed ;  though  that  was  prevented  by  circumstances, 
which  one  cannot  help  lamenting.  It  is,  on  the  other  hand, 
insisted,  that  it  is  not  sufficient  to  shew  the  consent  of  the  two 
trustees,  and  of  the  lady  herself,  as  there  was  a  third  trustee, 
who  never  consented,  whose  consent  was  never  asked,  w^ho  was 
not  proposed  as  a  party,  who  never  heard  of  the  marriage  except 
by  the  rumour  that  there  was  something  like  a  courtship  or 
treaty,  to  which  he  gave  no  sort  of  encouragement,  which 
was  never  laid  before  him,  and  the  circumstance  that  it  had 
got  so  far  towards  its  conclusion  as  a  proposal  had  never 
reached  him. 

This  trustee,  who  now  states,  that  he  was  not  an  acting 
trustee,  proved  this  will ;  and  it  appears,  that  he  executed  some 
instruments  in  execution  of  the  trust,  not  accurately  remember- 
ing what  they  were.  The  two  other  trustees  have  gone  the 
length  of  swearing,  that  they  drew  the  settlement  on  behalf  of 
themselves  and  that  other  trustee,  who,  it  is  now  represented, 
never  acted,  and  never  heard  of  the  settlement.  I  wish  this  had 
been  explained.  The  person,  preparing  the  settlement  for  his 
execution,  could  not  consider  him  as  not  an  acting  trustee.  I 
take  the  meaning  to  be,  that,  in  the  confidence,  that  he  would 
execute  it,  if  tendered  to  him,  it  was  perused  and  settled  on  his 
behalf.  If  the  meaning  is,  that  they  were  authorised  to  settle  it 
on  his  behalf,  Joseph  Parker  cannot  say  he  was  not  an  acting 
trustee,  ^withholding  his  consent.  There  is  no  examination  as  [  *17  ] 
to  this,  except  of  one  witness,  a  creditor,  to  whom  Joseph  Parker 
said  he  was  not  an  acting  trustee,  and  he  never  would  act.  That 
is  not  conclusive,  without  farther  inquiry  as  to  the  situation,  in 
which  he  actually  stood. 

There  is  no  case,  in  which  it  has  been  held,  that,  the  consent 
of  three  trustees  being  required,  that  consent,  which,  if  there 
were  only  two,  would  have  been  quite  sufficient,  would  do ;  the 
third  not  having  been  at  all  consulted.  There  was  a  discretion 
in  him  as  well  as  the  others ;  and  there  is  no  authority  that,  if 
the  consent  of  three  is  required,  a  marriage  with  consent  of  two 
only  is  that,  which,  the  will  has  prescribed. 

K  2 
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Glabke  Ab  to  these  two  trustees,  they  appear  to  have  been  adverse ; 

Pabkeb.  hut  they  did  consent.  Being  attornies,  they  prepare  a  settle- 
meht,  very  proper  in  itself ;  they  agree  to  it ;  as  do  the  husband 
and  wife;  and  they  meet  for  the  purpose  of  execution.  The 
husband  and  wife  come  to  execution  with  a  full  persuasion,  that 
there  was  the  consent  of  all  three ;  founded  on  the  language  and 
conduct  of  the  two,  not  of  the  third,  for  whom  those  two  held 
themselves  out  as  authorised  to  act. 

Another,  and  a  new  view  of  the  subject,  is,  whether  it  can  be 
made  out,  that  the  circumstance  of  her  being  misled  by  this 
misrepresentation,  operating  as  (though  I  do  not  say  it  was) 
imposition  upon  her,  is  a  ground  for  relief  in  this  Court.     It  was 
not  so  put  at  the  bar ;  but  I  have  looked  at  it  in  that  view  with 
great  attention  to  all  the  doctrine  upon  conditions ;  which  have 
been  held  not  violated,  where  the  breach  was  not  occasioned  bv 
the  fault  of  that  person ;  and  a  court  of  equity  has  upon  that 
[  *is  ]       ground  said,  the  party  should  stand  in  the  *same  situation  as  if 
the  condition  had  been  observed.    The  difficulty  is  to  determine, 
whether  the  want  of  personal  communication  with  the  third 
trustee  is  to  be  considered  as  amounting  to  negligence,  making  it 
the  fault  of  the  party;  or,  whether  the  conduct  of  the  other 
trustees  creates  that  sort  of  excuse,  that  would  lay  a  foundation 
for  relief  in  equity.    When  they  met,  had  they  proceeded  to 
execution,  I  conscientiously  believe  Joseph  Parker  would  have 
executed,  as  he  did  execute  the  leases ;  but,  the  other  trustees 
representing  that  they   had    some   demand  upon  the  estate » 
which  the  parties  had  not  the  means  of  satisfying,  the  settle- 
ment was  on  that  account  not  executed  ;  and  the  marriage  took 
place. 

There  are  authorities  in  this  Court  sufficient  to  prove,  that 
this  cannot  be  considered  such  a  non-accession  to  the  settlement, 
and  non-consent  to  the  marriage,  as  would  have  any  operation, 
if  the  two  trustees  only  were  to  consent.  I  doubt,  whether  it 
would  do  at  law.  The  case  of  Mesgrett  v.  Me$grett\  is  not  an 
authority,  that  the  consent  of  the  majority  will  do,  where  all  are 
required  to  consent.  That  case  was  in  Lord  Strange  v.  Smith  X 
put  upon  the  ground  of  fraud  in  the  trustee,  withdrawing  his 

t  2  Yem.  6S0.  t  Amb.  263. 
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consent  with  the  view  that  a  benefit  should  go  to  his  child ;  and      Clabkb 

I  suppose  the  Court  thought  itself  at  liberty  to  examine,  whether      pabkeb. 

the  refusal  proceeded  from  a  vicious,  corrupt,  or  unreasonable 

caase;  a  dangerous  power;  which,  however,  has  been  always 

assumed  by  the  Court.    That  is  Lord  Hardwickb's  own  account ; 

who  says  also  in  Lord  Strange  v.  Smith,  that  the  case  of  Daley  v. 

Desbourerie  t  went  upon  fraud,  i.e.  upon  *the  inclinations,  affec-       [  *19  ] 

tioDS,  and  passions  of  the  young  people.     There  is  another  way 

of  putting  it ;  that  the  execution  by  two  (for  the  consent  of  the 

majority  was  sufficient  there),  was  a  consent;  but  Lord  Habd- 

wicKE,  in  another  case,  says,  that  upon  this  subject  of  marria;  e 

the  Court  will  construe  otherwise  than  upon  other  subjects  ;  and 

that  must  be  the  ground,  upon  which  he  held  that  execution  to 

be  a  consent ;  otherwise,  I  think,  no  one  would  say  it  was  a 

consent ;  and,  accordingly,  in  Lord  Strange  v.  Smith  his  Lordship 

puts  it,  not  upon  that  ground,  but  upon  fraud.     If  it  is  to  be 

maintained  upon  that  ground  of  fraud  upon  the  young  people, 

there  must  have  been  some  circumstances  we  are  not  quite  aware 

of ;  for  that  letter  was  not  more  than  five  or  six  days  before  the 

marriage :  and,  if  there  was  time  for  that  letter  to  come  to  the 

knowledge  of  the  parties,  it  is  difficult  to  say  their  affections  were 

entangled,  &c.  in  that  short  period.     Taking  Lord  Habd^igke, 

however,  to  have  decided  upon  the  letter,  the  conclusion  is, 

that  he  decided  upon  his  own  view  of  its  meaning :  and  upon 

such  a  point  of  construction  one  Judge  may  differ  from  another. 

There  is  a  case,  of  some  importance,  which  was  not  cited ; 

Long  V.  Dennis.l     I  mention  it  both  on  account  of  the  decision, 

and  some  doctrine,  that  I  find  there  stated.     The  Court  said, 

that  these  conditions  about  marriage  are  so  odious,  that,  in  the 

case  of  real  estate,  they  would  construe  the  will  with  reference  to 

such  a  condition  in  any  way  to  make  the  words  bend  to  the 

construction,  in  order  to  get  rid  of  the  forfeiture ;  representing 

the  clause,  expressed  in  the  alternative,  that,  if  the  son  should 

marry  any  woman,  not  having  a  competent  *  portion,  or  with-       [  *20] 

out  consent  of   the  trustees,   the  estate  should  go  over,   as 

importing,  that  consent  was  not  necessary,  if  he  got  a  competent 

portion. 

t  2  Atk.  261.  X  4  Bur.  2052. 
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Gi^BKB  This  case  might  perhaps  admit  application  in  another  way : 

Parkeb.  the  condition,  on  which  this  property  is  given  over,  being  in 
exactly  the  same  alternative  words ;  that,  in  case  she  shall 
marry  without  consent  of  the  trustees,  or  shall  refuse  to  join  in 
such  settlement  as  they  shall  advise,  the  property  shall  go  over. 
If  then  she  married  without  consent,  did  she  refuse  to  execute 
such  settlement  ?  Upon  that  question,  if  Long  v.  Dennis  can  be 
supported,  there  is  a  little  difficulty  in  concluding,  that  the  Court 
of  King's  Bench  would  have  said.  If  no  settlement  was  proposed 
to  her  for  execution,  she  did  not  refuse  to  execute  ;  and  therefore 
there  was  no  forfeiture. 

That  case  is  important  in  another  point  of  view.  Lord 
Mansfield  states  another  case,  Burleton  v.  Humfrey,  which 
was  not  mentioned  at  the  bar ;  and,  speaking  with  all  deference, 
but  with  due  anxiety  for  the  information  of  those  whom  these 
books  are  written  to  instruct,  I  cannot  help  saying,  this  is  not 
the  only  instance,  how  extremely  difficult  it  is  to  rely  upon  the 
circumstances  stated  as  the  reasons  of  the  judgment.  That  case 
is  thus  represented : 

''  The  condition  was,  that,  if  she  married  without  the  consent 
of  N.  H.  in  writing,  then,  &c. ;  and  the  estate  was  given  over. 
She  married  without  his  privity:  but  he  gave  his  consent  as 
soon  as  he  knew  of  the  marriage.  Lord  Hardwicke  held  this  a 
sufficient  consent  to  entitle  her  to  the  real  and  personal  estate, 
which  was  given  her,  if  she  married  with  the  consent  and  appro- 
bation of  N.  H.  to  be  signified  in  writing." 
[  21  ]  This  case  has  been  since  published  by  Mr.  Ambler  ;t  and  the 

condition  appears  to  be,  that  in  case  his  daughter  shall  marry 
with  the  consent  and  approbation  of  N.  H.  (such  consent  to  be 
testified  in  writing)  then  the  property  shall  go  to  the  husband,  or 
to  the  uses  of  the  marriage :  but,  in  case  she  shall  marry  with- 
out such  consent  or  approbation,  or  shall  die  unmarried,  then  it 
was  given  over.  The  trustee,  supposed  in  Burrow  to  have  given 
his  consent  as  soon  as  he  knew  of  the  marriage,  did  not  give  it 
for  eleven  months  after  the  marriage.  Lord  Habdwicke  straggles 
to  distinguish  between  consent  and  approbation ;  and  the  con- 
dition being  in  the  latter  part  of  the  clause  expressed  in  the 

t  Burleton  v.  Hum/ret/,  Amb.  256. 
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alternative,  inclined  to  the  opinion,  that  the  subsequent  appro-  Clarke 
bation  would  do.  Lord  Thurlow,  however,  denied  that;  as  paukbb. 
he  did  not  see,  why  subsequent  approbation,  if  sufficient  after 
eleven  months,  would  not  do  at  any  time  during  the  whole 
life  of  the  trustee;  during  which  it  must  be  quite  uncertain, 
whether  the  marriage  was  had  in  conformity  with  the  condition 
or  not.t 

Lord  Hardwicke  proceeds  to  observe,  that  the  daughter  was 
heiress  at  law ;  and  notice  of  the  devise  could  not  be  legally 
implied  against  her,  being  entitled,  and  in  possession  in  that 
character.  Upon  that  ground,  therefore,  he  decided,  that  there 
was  no  forfeiture  against  her  as  heiress  at  law. 

Lord  Mansfield,  in  Long  v.  Dennis,  says  farther,  **  I  mention 
these  cases  to  shew,  that  the  Court  ought  not  to  make  strides  in 
favour  of  a  forfeiture." 

The  strides,  if  any,  were  quite  the  other  way.  What  *follows  t  *^"  ^ 
resembles  his  observations  on  the  execution  of  powers.  I  agree 
to  the  next  passage,  that  there  can  be  but  one  true  legal  con- 
struction of  a  condition :  but  if  the  proposition  is,  that  a  court 
of  law  can  hold  a  condition  to  be  performed  in  all  circumstances, 
in  which  a  court  of  equity  says,  though  it  is  not  performed, 
reUef  shall  be  given  against  the  non-performance,  that  is  utterly 
unfounded. 

Another  passage  states,  that,  if  the  person,  whose  consent 
is  required,  is  a  devisee  over,  he  must  shew  his  reason  for  his 
dissent. 

With  regard  to  that,  the  testator  must  know,  that  he  has  made 
necessary  the  consent  of  a  person,  who  has  an  interest;  and 
then  it  is  very  difficult  to  maintain,  that  he  must  shew  a  reason 
for  his  dissent ;  and  that  the  other  party  is  not  required  to  shew, 
that  he  has  unreasonably  refused  his  assent. 

With  these  observations  I  break  this  case,  rather  with  the  view 
to  be  informed,  whether  you  will  speak  to  it  again,  than  to  decide 
it  at  this  moment.    If  you  decline  to  extricate  me  from  the  pres- 

t  Devise  in  trust  to  convey  in  case  knowledge,   afterwards    disapproved 

of  marriage  with  consent  of  tmstees;  by  them :  the  limitations  over  ^ta- 

oTer  in  case  of  marriage  against  their  blished.    ZA)ng  v.  Ricketts^  2  Sim.  & 

consent :  marriage,  without  even  their  Stu.  1 79. 
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Clabke      sure  of  bo  hard  a  case,  I  must  express  my  opinion,  which  I  would 
Pabkbb.     rather  decline  at  present. 

The  plaintiffs  counsel  desired  to  speak  to  it  again. 
1812.  The  Lord  Chancellor  inquired,  whether  the  fact,  that  Joseph 


^*.  7. 


Parker  would  have  consented,  was  upon  the  record. 


[  25  ]  Mr,  Hart,  for  the  plaintiff,  said,  it  was  not ;  adding,  that 

under  the  permission  of  the  Court  to  bring  forward  circumstances 
or  authorities,  they  were  prepared  to  prove  the  following  facts : 
That  Joseph  Parker  had  a  general  knowledge  of  the  courtship ; 
which  was  proceeding  two  years  before  the  marriage,  viz.  from 
1796  to  1798 ;  that  he  resided  in  the  neighbourhood ;  and  never 
expressed  any  disapprobation;  that  he  refused  for  a  consider- 
able time  to  receive  his  legacy,  on  the  ground  that,  not  having 
acted,  he  did  not  deserve  it ;  and  was  at  length  persuaded  to 
receive  it  by  another  of  the  trustees,  who,  having  taken  credit  for 
that  legacy  as  paid,  wished  to  have  his  account  regular.  He 
now  says,  he  would  have  consented,  had  an  application  been 
made  to  him  under  the  direction  of  the  other  trustees;  and,  if 
his  consent  at  this  time  will  be  of  any  avail,  he  will  give  it ;  and 
would  have  executed  the  settlement  without  farther  inquiry ; 
assigning  his  reason,  that  he  knew  the  testator*s  motive  was,  not 
to  impose  a  general  restriction  upon  his  niece,  but  to  guard 
against  an  intercourse  with  a  particular  individual,  not  the 
gentleman  she  afterwards  married. 

The  Lord  Chancellor: 

The  view  I  take  of  this  case,  which  is  perhaps  as  hard  as 
circumstances  can  frame,  is  this :  In  case  Sarah  Creswicke 
Clarke  should  marry  without  consent,  or  refuse  to  execute  such 
settlement  as  the  trustees  should  advise,  the  property  is  given 
over.  It  is  extremely  delicate  and  difficult  for  this  Court  to  say, 
that  the  property  shall  not  go  over  in  these  circumstances,  accord- 
ing to  the  terms  of  the  instrument,  in  which  it  is  given  over. 
The  settlement  proposed  was  not  only  represented  to  her  by  two 
of  the  trustees  as  having  the  consent  of  the  third,  whom  she  and 
[  *24  ]       her  intended  husband  happened  not  to  '''consult,  but  the  two 
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other  trustees  say  by  their  answer,  that  they  did  prepare  it  on 
behalf  of  all  three. 

To  the  argument,  that  the  consent  of  the  two  would  prevent 
its  going  over,  founded  upon  the  dictum,  supposed  to  have  fallen 
from  Lord  Chief  Baron  Comyn8,+  I  may  venture  to  say,  he 
expressed  no  such  dictum ;  as  we  have  in  his  reports  his  own 
publication  of  his  argument  upon  the  advice  given  by  him  to  the 
Lord  Chancellor;  of  which  I  have  also  seen  a  manuscript  note; 
and  neither  contains  any  such  passage. 

There  are  so  many  cases,  in  which  the  Court  has  thought 
itself  at  liberty  to  conceive  consent  to  have  been  given  sub- 
stantially, though  not  in  terms,  that  I  do  not  think  it  right 
to  decide  this  case  without  directing  inquiries,  with  a  view  to 
bring  fully  before  the  Court  matter,  which  is  in  some  degree 
before  it ;  and  1  think  it  better  not  to  express  my  opinion,  until 
the  facts  are  brought  forward,  as  they  ought  to  be;  that 
the  Court  may  appreciate  their  worth  upon  the  authorities, 
that  may  be  considered  as  governing  the  case,  if  these  facts, 
upon  which  the  Court  appears  to  have  determined,  form  a  part 
of  it. 


Clabke 

V. 

Pabkbb. 


The  cause  was  not  brought  before  the  Court  again. 


FOKTESCUE   v.   HENNAH.$ 

(19  Vesey,  67—73.) 

Father  under  covenant  for  an  equal  division  at  his  death  of  all  the 
property  he  ehoiild  die  seised  or  possessed  of  between  his  two  daughters 
or  their  families,  though  he  retains  the  power  of  free  disposition  by  act 
in  his  life,  cannot  defeat  the  covenant  by  a  disposition  in  effect  testa- 
mentary ;  as  by  reserving  to  himself  an  interest  for  life. 

The  custom  of  London  attaches  only  on  the  property  the  freeman  has 
at  his  death :  but  a  disposition,  not  to  take  effect  until  after  his  death, 
though  by  an  irrevocable  instrument,  is  a  fraud  upon  the  custom. 

Bt  indentures,  previous  to  the  marriage  of  Jenny  Fortescue 
and  William  Long  Trosse,  dated  the  21st  of  December,  1779, 

t  1  Atk.  375.  62  L.  J.  Oh.  65  67  L.  T.  77.    And 

t  In  re  Parkin,  '92,  3  Ch.   510,      see  ante,  p.  109. 


1812. 

AprU  23,  26, 
27. 


Rolls  Court. 
O&ANT,  M.K. 

[67] 
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PoBTEscuE   reciting,  that  it  had  been  agreed,  that  William  Long  Trosse  and 
Heknao.     Jenny  Fortescue   should  at  the  time  of  the  death  of  Robert 
Hickes,  her  father,  have  and  enjoy  one  full  moiety  of  and  in  all 
Buch  real  and  personal  estate  as  the  said  Bobert- Hickes  should 
die  seised  or  possessed  of,  or  as  any  person  or  persons  should  at 
the  time  of  the  death  of  the  said  Bobert  Hickes  be  seised  or 
possessed  of  in  trust  for  him,  except  as  after-mentioned,  it  was 
witnessed,  that  Bobert  Hickes  in  consideration  of  the  intended 
marriage,  and  for  the  farther  advancement  in  marriage  to  Jenny 
Fortescue,  and  in  order  that  William  Long  Trosse  and  his 
intended  wife  and  their  issue  should  at  the  time  of  the  death  cf 
Bobert  Hickes  have  and  enjoy  one  full  moiety  of  his  estate  and 
effects  in  such  manner  as  is  thereinafter  mentioned,  did  thereby 
for  himself,  his  heirs,  executors,  and  administrators,  covenant, 
promise,  and  agree,  to  and  with  James  Glassford  and  James 
Gaboman,  their  executors,  &c.,  that  from  and  immediately  after 
the  death  of  the  said  Bobert  Hickes,  the  heirs,  executors,  and 
administrators  of  the  said  Bobert  Hickes  should  respectively 
stand  and  be  seised  and  possessed  of  all  such  real  and  personal 
I  *08  1       estate  of  the  said  Bobert  Hickes  as  he  should  *die  seised  or 
possessed  of,  or  as  any  other  person  should  at  the  time  of  the 
death  of  the  said  Bobert  Hickes  be  seised  or  possessed  of  for  his 
use,  or  in  trust  for  him,  to  the  use  of  them  Glassford   and 
Gaboman,  their  heirs,  executors,  and  administrators,  in  trust, 
subject  as  to  part  to  a  provision  for  his  wife  for  her  life,  and 
subject  to  a  deduction  of  the  portion,  paid  on  the  marriage,  and 
the  difference  in  value  of  some  premises,   in  case  Elizabeth 
Hickes,  the  other  daughter  of  Bobert  Hickes,  should  not  have 
been  advanced  to  that  amount,  that  from  and  immediately  after 
his  death  two  persons  should  be  elected  ;  one  by  Trosse  and  his 
wife,  or  the  survivor,  or  in  case  of  their  deaths  by  all  and  every 
their  child  and  children,  and  the  other  by  Elizabeth  Hickes,  and 
her  husband,  in  case  she  should  be  then  married,  or  such  other 
person  as  Bobert  Hickes  should  by  deed  or  will  appoint ;  who 
should  make  a  division  of  all  the  residue  of  such  estate  and 
effects  into  two  equal  parts ;  for  which  the  two  families  were  to 
draw  lots  :  the  share  of  the  Trosse  family  to  be  settled  in  trust 
for  them,  as  therein  mentioned ;  and  that  of  Elizabeth  Hickes 
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according  to  the  appointment  of  Robert  Hickea  by  deed  or  will ;    fobtkscue 
and,   in    default    of    appointment,    to    Elizabeth,    her    heirs,      hexnab. 
executors,  &c.  if  she  should  survive  her  father;  if  not,  to  him, 
his  heirs,  executors,  &c. 

Mr.  Trosse  died  in  1781,  leaving  his  wife  surviving,  and  the 
plaintiff  Elizabeth  Fortescue,  his  only  child  by  the  marriage. 
His  widow  afterwards  married  the  defendant  George  Fortescue, 
by  whom  she  had  an  infant  son.  Elizabeth  Hickes  in  1800 
married  William  Spicer,  and  died  in  December,  1808,  leaving 
her  husband  and  three  daughters  surviving. 

Eobert  Hickes,  who  survived  his  wife,  by  his  will,  *dated  the       [  *60  1 

Ist  of  July,  1808,  reciting  the  settlement,  and  that  he  had  on 

the  marriage  of  Elizabeth  Spicer  transferred  to  her  husband 

1,8002.   three  per    cent.    Consolidated  Annuities,    which    was 

equivalent  to  the  sum  of  1,0002.,  given  as  a  portion  to  Trosse 

with  the  testator's  other  daughter  ;  and  reciting,  that  it  was  his 

intention,  that  all  his  real  and  personal  estate  and  effects,  which 

he  should  die  seised  or  possessed  of,  should  be  equally  shared  by 

his  said  daughters  or  their  families,  as  aftermentioned,  he  gave, 

devised,  and  bequeathed  one  undivided  moiety  or  half-part  of  all 

such  his  real  and  personal  estate  for  the  use  of  the  same 

persons,  upon  the  same  uses  and  trusts,  &c.  as  were  declared 

concerning  the  moiety  of  his  property,  settled  on  his  daughter 

Trosse  and  her  issue ;  and  as  to  that  moiety  of  his  real  or 

personal  estate,  of  which  he  should  die  seised  or  possessed,  or  be 

entitled  to  in  reversion,  aforesaid,  or  otherwise,  which  by  the 

said  settlement  is  directed  to  be  conveyed,  &c.  according  to  his 

appointment,  he  gave  and  appointed  the  same  to  Hennah  and 

Glabb  upon  the  trusts,  &c.  after  declared :  viz.  to  the  use  of 

William  Spicer  for  life  without  impeachment  of  waste  ;  and  after 

his  decease  to  Elizabeth  Spicer  in  the  same  manner ;  and  after 

the  decease  of  the  survivor  to  their  children,  equally ;  and  in 

default  of  children  to  the  heirs,   executors,  &c.  of  Elizabeth 

Spicer ;  with  a  proviso,  that  it  shall  be  lawful  for  his  trustees 

and  executors,  as  soon  as  can  be  after  his  decease  to  make  an 

equal  partition  or  division  of  all  his  real  and  personal  estates  ; 

that  lots  be  drawn  according  to  the  settlement ;  and  that  neither 

of  his  said  daughters  claim  a  greater  share  of  his  said  property 
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FoBTKscuE    than  the  other  by  reason  of  her  life  being  upon  either  o!  his 
Hbnkah.     Duchy  estates.     The  testator  died  in  January,  1809. 
[  70  ]  The   bill  prayed  a  discovery  of  the  dispositions,  made  by 

Hickes  for  the  benefit  of  the  defendants ;  and  that  the  several 
deeds  may  be  delivered  up ;  and  that  the  property,  intended  to 
be  vested  in  the  defendants,  may  be  declared  to  be  vested  in  them 
upon  the  uses  of  the  settlement. 

The  answer  admitted  several  deeds,  in  July,  after  the  date  of 
the  will,  and  August  and  November,  1808,  declaring  the  trusts  of 
various  funds,  part  of  the  testator's  property,  transferred  to 
Hennah  and  Glabb,  for  the  families  of  Spicer,  and  of  Jenny 
Fortescue,  who  had  been  the  widow  of  Trosse  ;  with  a  previous 
interest  for  life  to  Kobart  Hickes  himself,  except  in  one  instance. 

Mr.  Hart  and  Mr.  Merivale  for  the  plaintiffs,  and  Mr. 
Hourtenay  for  the  defendants  in  the  same  interest,  contended 
upon  the  authority  of  Randall  v.  iri'Zi«,t  Jones  v.  Martinet  and 
Lewis  v.  Madocks,^  that  all  these  deeds,  except  one,  were  a  fraud 
upon  the  covenant  in  the  settlement ;  that  according  to  the 
principles,  established  by  those  cases,  a  father  under  such  a 
covenant,  though  he  had  the  liberty  of  disposition  during  his 
life,  cannot  stipulate  for  his  own  benefit ;  and,  reserving  an 
interest  for  his  own  life,  make  an  unequal  distribution,  in  effect, 
though  not  in  form,  testamentary.  If  he  will  be  partial,  he  must 
be  partial  against  himself. 

Sir  Saviuel  Itomilly  and  Mr.  Wear,  for  the  other  defendants, 
[  ♦Ti  ]  distinguished  the  case  from  those  cited,  upon  *an  engagement  to 
settle  the  whole  personal  estate :  this  being  confined  to  what  he, 
or  any  person  in  trust  for  him,  should  be  Seised  or  possessed  of 
at  the  time  of  his  death :  and  the  funds  being  absolutely,  and 
bond  fide  transferred  to  other  persons,  were  put  completely  out  of 
his  power ;  though  an  interest  is  reserved  by  a  declaration  of 
trust  for  himself  for  life.  The  case  of  Jones  v.  Martin  proceeded 
upon  the  ground  of  a  trust  for  the  father  ;  proved,  not  by  the 
mere  reservation  of  the  dividends  for  life,  but  by  the  other 
evidence. 

t  5  B.  E.  40  (5  Ves.  262).  §  7  E.  E.  10  (8  Vos.  150;   17  Ves. 

J  o  E.  E.  32  (5  Ves.  266,  n.).  48). 
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Thb  Master  of  the  Bolls  :  Fortescub 
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Bobert  Hickes  having  covenanted,  that  his  eldest  daughter  iiexnah. 
and  her  first  husband,  and  her  children  by  him,  should  at  the  Ajtni  27. 
death  of  Robert  Hickes  have  a  full  moiety  of  all  the  real  and  ~^ 
personal  estate^  of  which  he  should  die  seised  or  possessed,  it  ib 
clear,  that  he  could  not  defeat  the  effect  of  that  covenant  by  any 
testamentary  act.  The  question  is,  whether  he  could  defeat  it 
by  acts,  which,  though  not  strictly  testamentary,  were  not  to 
take  effect  until  after  his  death.  It  is  evident,  that  such  a 
covenant  has  little  value,  if  its  effect  is  to  depend  on  the  form  of 
the  instrument.  Against  a  diminution  of  his  property  by 
absolute  gift  during  his  lifetime,  his  own  interest  and  conveni- 
ence form  a  pretty  good  security :  not  so,  where  without  any 
diminution  of  his  own  enjoyment  he  exercises  a  merely 
posthumous  bounty,  though  by  an  irrevocable  instrument.  It 
seems  to  me,  that  the  spirit  of  such  a  covenant  requires,  that 
every  disposition  should  be  excluded,  which  is  in  its  effect 
testamentary,  though  not  such  in  point  of  form. 

The  custom  of  London,  like  a  covenant  of  this  description,  [  '-2  j 
attaches  only  upon  the  property,  which  the  freeman  has  at  his 
death.  During  his  life  he  has  full  liberty  to  dispose  of  his 
personal  property  in  any  manner  he  thinks  fit :  yet  it  has  been 
held,  that  a  disposition  by  a  freeman,  that  is  not  to  take  effect 
until  after  his  death,  though  by  an  irrevocable  instrument,  is  a 
fraud  upon  the  custom.  Thus  in  the  case  of  Botcers  v.  Fair- 
beard^  a  judgment,  acknowledged  by  a  freeman  to  secure  to  the 
mother  of  illegitimate  children  by  him  the  payment  of  500Z. 
within  three  months  after  his  death,  was  held  not  to  be  available 
against  the  wife's  customary  right.  So,  in  Turner  v.  Jenningsl 
an  assignment  by  a  freeman  of  London  by  deed  of  the  greatest 
part  of  his  personal  estate  in  trust  for  himself  for  life,  and  then 
for  his  grandchildren,  was  held  a  fraud  upon  the  custom. 

The  case  of  Jones  v.  Martin^  is  certainly  one  of  an  intended 
fraud  upon  the  covenant.  That  was  shown  by  other  circum- 
stances besides  that  of  the  reservation  of  the  dividends  by  the 
father  during  his  life ;  and  those  other  circumstances  were  of 
course  noticed,  and  relied  on  in  the  judgment :  but  I  do  collect 

t  2  Vem.  202.  J  2  Vem.  612,  685.  §  5  R.  R.  32. 
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FORTESOUE 

r. 

Henkah. 


.[•73] 


from  the  note  of  Lord  Bosslyn's  Bpeech,  that  the  latter 
circamBtance,  the  resei:vation  of  the  dividends,  would  of  itself 
have  been  CDnsidered  etlfficient ;  and  that  in  his  conception  a 
tether,  who  after  entering  into  such  a  covenant,  means  to  give  any 
preference,  mast  give  it  against  himself,  and  not  make  a  mere 
reversionary  gift ;  and  it  is  evident,  from  what  is  said  in  the  case 
of  Letvia  v.  Madocks^  by  the  present  Lord  Chakcellob,  who  was 
counsel  in  Jones  v.  Martin,  *that  he  understood  the  judgment  of 
the  House  of  Lords  to  have  gone  that  full  length ;  and  I  concur 
with  Lord  Bosslyn  in  thinking,  that  if  the  father  means  to  be 
partial,  and  will  give  a  preference,  "he  must  give  against 
himself;  and  not  make  a  mere  reversionary  gift.  He  should 
immediately  feel  himself  so  much  the  poorer  for  his  gift.  If  he 
is  willing  to  sufifer  that,  let  him  then  yield  to  the  impulse  of  his 
partiality :  but,  if  a  father  may  efifect  his  purpose  by  any  thing 
short  of  this,*'  that  is,  by  any  thing  short  of  an  immediate 
absolute  gift  in  his  life,  "it  will  furnish  perpetual  opportunity 
for  subterfuge  and  scheme  to  defeat  and  disappoint  these 
covenants ;  which  ought  to  be  most  honourably  observed." 

Therefore  all  the  sums  in  the  pleadings  mentioned,  of  which 
Bobert  Hickes  reserved  the  life  interest  to  himself,  are  for  the 
purposes  of  this  covenant  to  be  considered  as  part  of  the 
personal  property  which  he  possessed  »at  the  time  of  his  death. 


1812. 
April  23,  27. 

Rollt  Cmrt, 
Grant,  M.B. 

[73] 


ELTON  V.  EASON.J 

(IQVesey,  73— 80.) 

Besiduary  trust  by  will  to  apply  the  rents  and  profits  for  A.  dming 
his  life  and  afterwards  for  the  heirs  of  his  body,  if  any,  and  in  default 
of  such  issue  over,  an  estate  tail  in  the  real  estate :  and  the  abeolate 
interest  in  the  personal. 

Different  construction  of  the  same  words,  applied  to  different  dascrip- 
tions  of  property,  governed  hy  different  rules. 

Sasah  Mabwood  by  her  will,  devised  to  trustees  all  her 
messuages,  lands,  &c.  and  all  her  monies  and  efifects,  whatsoever 
and   wheresoever,  to   hold    to   them,  their   heirs,  executors, 

t  7  B.  B.  10.  Oh.  D.  668,  665,  47  L.  J.  Oh,  768, 

X  Wingfidd  v.  Wingfidd  (1878)  9      39  L.  T.  227. 
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administrators,  and  assigns ;.  upon  the  following  trusts,  subject       Elton 
to  her  debts,  legacies,  Ac. :  "  to  apply  the  residue  of  the  rents       kabon. 
and  profits  of  my  estates  and  effects  for  my  'son  during  his  *life ;       [  *74  ] 
and  afterwards  for  the  heirs  of  his  body,  if  any ;  and  in  default 
of  such  issue  then  in  trust  for  my  grandson  James  Marwood 
Elton,  his  heirs,  executors,  and  administrators,  according  to  my 
right  and  interest  therein  :  provided  always  that,  if  either  of  my 
children  or  grandchildren  shall  attempt  to  hinder  my  son  from 
residing  in   my  house  at  Avishays  aforesaid,  or  from  being 
maintained  in  the  present  way  of  life,  that  the  annuity  or 
annuities  by  this  my  will  given  to  him,  her,  or  them,  shall  cease 
and  be  void  from  that  time." 

The  testatrix  at  her  decease  left  James  Thomas  Benedictus 
ITarwood  her  only  son  and  heir  at  law ;  who  died  in  1811 
unmarried  and  without  issue;  leaving  three  sisters  surviving; 
^ho  with  James  Marwood  Elton,  the  grandson,  named  in  the 
will,  were  the  co-heirs  at  law ;  and  one  of  the  sisters  took  out 
administration  to  her  brother. 

The  bill,  filed  by  James  Marwood  Elton,  prayed  that  the  will 
may  be  established;  and  a  declaration,  that  the  plaintiff  is 
absolutely  entitled  to  the  residue  of  the  personal  estate,  and  that 
the  freehold  and  copyhold  estates  may  be  conveyed  and 
surrendered,  and  the  leasehold  estates  assigned  to  him,  Ac. 

Sir  Samuel  RomiUy^  Mr.    Hart^  Mr.  Raupellf   and    Mr. 
Preston,  for  the  plaintiff : 

The  rule,  that  words  may  receive  different  constructions  in  the 
same  will,  and  give  different  interests,  accordingly  as  they  are 
applied  to  estates  of  a  different  species,  real  or  personal,  was 
established  by  Forth  v.  *  Chapman  A     *     *     *  [  •To  ] 

There  is  no  case  upon  words  precisely  similar  to  these :  but 
the  interest  depends  always  on  the  intention ;  and  no  particular 
form  of  words  is  necessary.  Where  the  intention  appears  clearly 
to  give  personal  property  over,  if  there  is  no  issue  living  at  the 
death  of  the  first  taker,  that  intention  shall  take  effect.  The  limi- 
tation after  the  Ufe  of  the  son  to  the  heirs  of  his  body,  if  any,  must 
be  construed,  if  there  shall  be  any  then,  when  the  life  estate  has 

tip.  Wms.  664. 
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Eltok  ceased ;  and  the  farther  Umitation  in  default  of  such  issue  must 
Easok.  ^  confined  to  issue  at  that  particular  time;  and  there  is  no 
occasion  to  support  the  limitation  over  by  any  critical  obser- 
vation upon  the  word  "then"  as  an  adverb  of  time.  The 
particular  situation  of  the  son,  who  was  a  lunatic,  suggesting 
the  improbability  of  issue,  accounts  for  the  form  and  expression 
of  this  limitation;  and  strongly  confirms  the  limited  inter- 
pretation. 

Mr.  Leach  and  Mr.  Bell,  Mr.  Richards  and  Mr.  Wingfiehl^ 
and  Mr.  Johnson,  for  the  several  defendants  : 

[  76  ]  *     *     This  being  a  mixed  disposition  of  real  and  personal 

estate,  the  legal  construction  is  admitted  as  to  the  former :  but 
as  to  the  latter  it  is  contended,  that  the  construction  must  be  in 
the  alternative,  default  of  issue  either  at  the  death  of  the  son  or 
at  any  time  afterwards ;  and  this  is  contended,  not  only  upon 
the  same  words,  but  upon  one  expression  ;  which  it  is  certainly 
difficult  to  understand  as  conveying  different  meanings,  as  to  the 
real  estate  indefinite,  as  to  the  personal  limited  to  the  time  of 
the  son's  death.     *     ♦     ♦ 

[  77  ]  Sir  Samuel  Roniilly,  in  reply : 

There  is  no  case  upon  such  words,  or  any  very  like  these. 
Considering  it  as  a  bequest  of  personal  estate  only,  the  son 
would  have  taken  the  absolute  interest,  provided  he  had  children 
with  an  executory  bequest  over,  if  there  were  no  children.  The 
words  '^  if  any  "  cannot  be  rejected,  as  of  no  importance,  being 
always  implied.  Without  those  words  the  construction  could  not 
admit  any  doubt:  but  they  import  the  express  condition,  on 
which  the  son's  estate  was  to  be  enlarged,  only  in  the  event  of 
children  existing  to  take  the  benefit  of  it,  when  the  son's  life 
should  terminate :  when  if  there  should  be  no  children,  it  was 
to  go  over.    *    *    * 

April 27.     The  Master  of  the  Bolls: 

There  is  no  reason,  why  the  same  words  may  not  be  differently 
construed,  when  they  apply  to  different  descriptions  of  property, 
governed  by  different  rules.    I  do  not  think,  that  there  are  here 
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any  words  to  be  affected  by  *that  consideration  :  but,  to  shut  out       Elton 
all  controversy  on  the  point,  let  us  consider  it,  as  it  has  been  put       kasox. 
by  Sir  Samuel  RomiUy,  as  a  mere  bequest  of  personal  property  ;        [  «78  ] 
and  see,  first,  what  would  be  the  effect,  independently  of  the 
words  "  if  any : "  then,  what  difference  those  words  can  make  in 
the  construction. 

It  is  clearly  settled,  that  a  bequest  of  personal  property  to  a 
man  for  life,  and  afterwards  to  the  heirs  of  his  body,  is  an 
absolute  bequest  to  the  first  taker.    Whatever  disposition  would 
amount  to  an  estate  tail  in  land,  gives  the  whole  interest  in  per- 
sonal property ;  which  is  incapable  of  being  entailed.    The  words 
''in  default  of  such  issue "  have  in  them  nothing  restrictive :  the 
issue  before-mentioned,  and  thus  referred  to,  being  heirs  of  the 
body  generally.      Then  can  the  addition    of    the  words   '*  if 
any,"  which,  I  agree  with  Mr.  Leach,  must  always  be  implied, 
whether  they  are  added,  or  not,  change  the  sense  of  ''heirs  of 
the  body;  "  and  make  those  words  mean  such  heirs  of  his  body 
only  as  should  be  living  at  his  death  ?    To  be  sure,  if  there  were 
no  heirs  of  his  body,  none  could  take ;  but  a  limitation  over  in 
default  of  heirs  of  the  body  includes  both  the  case  of  there  never 
being  any  heir,  or  of  there  being  none  capable  of  taking  by  sur- 
viving the  parent,  and  of  a  failure  of  such  heirs  at  any  subse- 
quent time.     Though  heirs  of  the  body,  if  any,  are  to  take,  which 
is  the  whole  import  of  the  clause,  how  does  it  follow,  that  the 
remainder-man  over  is  not  to  take,  whenever  the  heirs  shall  fail ; 
at  what-ever  period  that  may  happen  ?    Supposing  personal  pro- 
perty  were  capable  of  being  entailed,  I  see  nothing,  that  could 
shut  out  the  claim  of  the  remainder-man,  whenever  a  failure  of 
issue  should  have  taken  place.    It  would  be  no  answer  to  him  to 
say,  "  the  heirs,  if  any,  were  to  take  before  you."     That  every 
limitation  to  *heirs  of  the  body  implies.    They  are  to  take  before       [  *79  j 
the  remainder-man  :  but  is  he  not  to  take,  when  they  fail  ? 

The  Master  of  the  Bolls  then  referred  to  several  earlier 
cases  to  shew  that  '*  in  default  of  issue  "  denoted  a  failure  of  issue 
generally,  and  he  concluded  his  judgment  as  follows  :  ] 

My  opinion  therefore  upon  the  clause  now  before  me  is,  that        [  so  ] 
R.E. — ^voii.  xn.  L 
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the  words  "  if  any  "  have  no  restrictive  eflfect ;  and  then  it  is  a 
mere  limitation  over  after  a  general  failure  of  heirs  of  the  body ; 
which  the  rules  of  law  will  not  permit  to  take  efifect.t 

The  decree  declared,  that  Marwood,  the  son,  took  the  absolute 
interest  in  the  personal  property. 


1811. 
JyUj  31. 

1812. 
May  n. 


Jfolh  Onttt. 
Grant,  M.R. 

[88] 


HIGINBOTHAM  v.  HOLME. f 

(19  Vesey,  88—93.) 

Settlement  on  marriage  of  freehold  estates  of  inheritance,  and  lease- 
holds for  lives  and  years  by  a  man  not  indebted,  in  trade,  or  intending 
it,  to  the  use  of  himself  for  life,  unless  he  shall  embark  in  trade,  and  in 
the  life  of  his  wife  become  bankrupt,  and  from  his  decease  or  bankruptcy 
to  secure  an  annuity  for  his  wife;  and  subject  thereto  for  his  heirs, 
executors,  &c,  on  his  afterwards  engaging  in  trade,  and  becoming 
bankrupt.  Such  settlement  is  a  fraud  on  the  bankruptcy  law,  and  the 
limitation  to  take  effect  in  bankruptcy  is  void. 

Limitation  of  a  wife*s  property  until  the  bankruptcy  of  her  husband, 
or  a  lease  determinable  on  the  bankruptcy  of  the  lessee,  good. 

By  indentures  of  settlement,  previous  to  the  marriage  of  the 
plaintiffs,  the  plaintiff  William  Mosley  Higinbotham  conveyed  to 
trustees  freehold  estates  of  inheritance  and  leasehold  estates  for 
lives  and  years,  to  hold  to  them,  their  heirs,  executors,  &c.,  after 
the  marriage  to  the  use  of  the  plaintiff,  the  husband,  for  life, 
unless  he  shall  hereafter  embark  in  any  trade  or  business  and  in 
the  life-time  of  his  said  intended  wife  shall  become  bankrupt,  and 
from  and  after  his  decease  or  his  being  declared  a  bankrupt, 
which  shall  first  happen,  to  the  use,  that  the  plaintiff  Sarah 
Higinbotham,  in  case  she  should  survive  her  husband,  and 
Hannah  Higinbotham  should  be  then  living,  should  receive  an 
annuity  of  1502.  during  the  several  lives  of  Sarah  and  Hannah 
Higinbotham ;  but  in  case  Hannah  should  be  dead  at  the 
decease  or  bankruptcy  of  the  plaintiff,  or  should  afterwards  die 
in  the  lifetime  of  Sarah,  then  from  and  after  such  death  or 
bankruptcy  of  the  plaintiff  and  Hannah  Higinbotham,  that  the 


•*•  Kirkpairick  v.  Kilpatrick,  9  R. 
B.  212  (13  Ves.  476). 

t  In  re  Detmold  (1889)  40  Ch.  D. 
585,  58  L.  J.  Ch.  495,  61  L.  T.  21 ; 


In  re  Aahhy,  '92,  1  a  B.  872,  66  L.. 
T.  353 ;  and  see  Ex  fxxrU  Hodgson, 
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plaintiff  Sarah  should  receive  an  anuuity  of  200J.  for  her  life,      Hioik- 

BOTH AM 

payable  quarterly:  the  first  payment  to  be  made  on  the  first  r. 

quarter  day  next  after  the  death  or  bankruptcy  of  William      Holmb. 
Mosley  Higinbotham :  the  respective  and  successive  annuities  to 
he  in  bar  and  satisfaction  of  dower,  and  other  share  and  claim, 
which  the  plaintiff  Sarah  Higinbotham  would  or  might  have  had 
out  of  the  real  and  personal  estate  of  her  intended  husband  ;  and 
in  case  the  said  annuities  or  either  of  them  should  become 
payable  during  the  life  of  the  plaintiff  Sarah,  the  same  to  be 
imd  into  her  proper  hands,  to  and  for  her  own  separate  use  and 
benefit,  free  from  the  debts,  control,  or  intermeddling,  of  her 
said  husband ;  and,  subject  to  the  said  annuities,  from  *and       [  *89  ] 
after  his  decease  or  bankruptcy  to  the  use  of  trustees  for  five 
hundred  years  as  to  the  freehold  estates  of  inheritance,  and 
ninety- nine  years  as  to  the  leasehold  estates,  upon  trust  to  pay  the 
arrears  of  the  annuities ;  and,  subject  thereto,  to  the  use  of  the 
plaintiff,  William  Mosley  Higinbotham,  his  heirs,  executors,  &c. 
The  plaintiff,  the  husband,  was  not  at  the  time  of  his  marriage 
indebted,  or  engaged  in  trade ;  nor  had  he  at  that  time  any  in- 
tention of  that  sort ;  having  been  educated  for  orders :  but  in 
1802  he  entered  into  trade  as  a  cotton  manufacturer ;  and  on 
the  28th  of  January  last  a  commission  of  bankruptcy  issued 
against  him  ;  Hannah  Higinbotham  being  still  living. 

The  bill,  praying  a  declaration,  that  the  plaintiff  Sarah  is 
entitled  to  the  annuity  of  1502.,  was  dismissed  at  the  Bolls ;  from 
which  decree  she  appealed. 

Sir  Samuel  Romiliy,  and  Mr.  Bell,  for  the  appellant.  *   *   ♦ 

Mr.  Wyatt,  for  the  defendants.     *     *     *  [  91  ] 

Sir  Samuel  Romiliy,  in  reply.     *     ♦     * 
[It  is  unnecessary  to  refer  to  the  earlier  cases  cited  by  counsel 
which  are  covered  by  this  decision.] 

The  Lord  Chancellob  : 

The  facts,  upon  which  this  decree  has  been  pronounced  at  the 
Eolls,  are,  that  the  husband  of  the  petitioner  at  the  time  of  their 
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[  *92  ] 


[  •O.I  ] 


marriage  was  not  indebted ;  and  had  no  formed  parpose  of 
entering  into  trade ;  but,  having  been  intended  for  the  church, 
he  changed  his  purpose;  entered  into  trade;  and  became  a 
bankrupt ;  and  the  question  is,  whether  a  provision  of  this  sort 
can  be  ^sustained  against  creditors  by  charging  his  estate,  as 
against  their  right  under  the  commission,  with  this  annuity,  to 
which  she  will  upon  his  death  have  an  undoubted  title. 

With  a  strong  wish  to  relieve  the  petitioner  from  the  effect  of 
this  decree,  I  have  endeavoured  in  vain  to  apply  the  principle  of 
those  cases,  which  have  turned  upon  the  fact,  that  a  man,  not 
indebted,  or  a  trader,  at  the  time,  made  a  settlement,  without 
reference  to  debts  to  be  contracted  in  future,  and  to  the  f ature 
event  of  bankruptcy.  This  case  has  no  resemblance  to  those. 
This  settlement  looks  forward  to  a  change  of  intention,  to  the 
purpose  of  becoming  a  trader;  and  looks  forward  expressly  to 
the  possible  consequences  of  that  purpose ;  and  so  looking  for- 
ward to  such  a  change  of  purpose,  and  to  such  consequences,  it 
is  a  limitation,  by  the  effect  of  which  the  estate  would  go  to  the 
creditors ;  that  change  being  adopted  with  the  express  object  of 
taking  the  case  out  of  reach  of  the  bankrupt  laws  ;  and  as  to  the 
consideration  from  the  covenant  of  the  father,  which,  though  it 
may  perhaps  prove  worth  little  or  nothing,  is  to  be  regarded  as  a 
consideration  with  reference  to  all  the  provisions  of  the  settle- 
ment, though  undoubtedly  an  annuity  might  have  been  provided 
by  the  settlement  for  the  wife  in  all  events,  yet  it  is  not  com- 
petent to  a  party,  giving  a  consideration  for  a  contract,  that  is  a 
direct  fraud  upon  the  bankrupt  laws,  to  have  the  benefit  of  it. 
I  cannot  assimilate  this  to  the  case  of  the  wife's  property  limited 
until  the  bankruptcy  of  her  husband ;  that  is  where  she  reserves 
a  power  over  her  own  property ;  or  to  the  case  *of  a  lease  made 
determinable  by  the  bankruptcy  of  the  lessee :  that  is  a  reserva- 
tion by  the  owner  of  the  property  of  a  power  over  it ;  or  to  the 
case  Ex  parte  Winchester^}  and  others,  where,  as  the  contin- 
gency happened  previous  to  the  bankruptcy,  the  debt  was 
proveable ;  or  to  the  case  put  by  Lord  Kenton,  and  observed 
upon  by  Lord  Bedesdale,  of  a  bond,  payable  immediately,  given 
by  a  trader  on  his  marriage  to  trustees  to  secure  a  provision  for 
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his  wife  and  children.  Therefore,  hs^mg  struggled  much  to 
sustain  this  provision,  I  must  declare  my  opinion,  that  the 
decision  of  the  Masteb  of  the  Bolls  is  right :  but  this  has 
been  so  reasonably  made  the  subject  of  an  appeal,  that  they  may 
take  the  deposit  back. 


HlGIN- 

BOTHAM 

r. 

Holme. 


WILLIAMSON   V.   GOEDON.f 

(19Ve8.  114—116.) 


1812. 
3/atf  31). 


An  immediate  final  decree  of  foreclosure  may  be  made  against  an    Eldon,  L.C*. 
infant,  but  sucli  decree  should  reserve  a  day  to  shew  cause.  f  114  1 

The  bill  prayed  a  foreclosure ;  and  the  usual  decree  was  made 
for  an  account  of  principal,  interest,  and  costs ;  and  for  a  re- 


t  Xote, — In  Sheffield  v.  The  Duchess 
of  Buckingham  (1739)  West.  Ch.  Kep. 
p.  6H4,  Lord  Hardwigke  observed 
that  it  was  not  the  course  of  the 
Conrt  to  give  an  infant  a  day  to 
fihew  cause  against  a  decree  unless  a 
conveyance  of  the  infant's  estate  was 
directed  either  in  form  or  substance. 

This  ruling  was  recognized  in  Price 
V.  Carver  (1837)  3  My.  &  Cr.  157, 
where  Lord  Cottexham  held  that  in 
a  decree  to  foreclose  an  equitable 
mortgage  (as  in  any  other  decree 
which  imposed  an  obligation  upon  an 
infant  to  convey  at  twenty-one),  a 
day  to  shew  cause  must  be  allowed 
to  the  infant. 

According  to  these  authorities  the 
allowance  of  a  day  to  shew  cause  is 
apparently  proper  in  a  common  fore- 
closure decree  against  an  infant  in 
the  ease  of  an  equitable  mortgage 
(where  the  infant  is  directed  to  con- 
vey at  twenty-one),  but  such  allow- 
ance is  not  necessary  or  proper  on 
the  foreclosure  of  a  legal  mortgage, 
since  the  decree  in  that  case  imposes 
no  future  obligation  upon  the  infant 
to  convey  or  do  any  other  act  at 
twenty -one. 

It  has  been  suggested  that  Lord 
Craitworth's  decision  in  Newbury 
T.  MarUn  (1851)  15  Jur.  166,  is  an 


authority  for  the  allowance  to  an 
infant  of  a  day  to  shew  cause  even 
on  the  foreclosure  of  a  legal  mort- 
gage, per  Kay,  J.,  in  Mellor  v.  Porter 
(1883)  25  Ch.  D.  158,  53  L.  J.  Ch. 
178,  50  L.  T.  49.  The  report  of 
Newbury  v.  Marten  in  the  Jurist  is 
very  meagre,  but  the  reference  there 
given  to  the  Trustee  Act,  1850,  appa- 
rently indicates  that  the  mortgage  in 
that  case  was  an  equitable  mortgage ; 
and  Sir  G.  Jessel,  M.  B.,  appears  to 
have  taken  that  view  of  Newbury  v. 
Marten  in  Backhouse  v.  Hornsey  (1880) 
referred  to  in  25  Ch.  D.  at  p.  160, 
nor  is  it  anywhere  suggested  that  Lord 
Cranworth  questioned  Lord  Hard- 
wicKE*8  ruling  above  referred  to. 

Under  these  circumstances  there 
does  not  appear  to  be  any  sufficient 
reason  or  authority  for  allowing 
an  infant  a  dav  to  shew  cause 
against  the  foreclosure  of  a  legal 
mortgage,  unless  (as  in  Williamson 
V.  Gordon)  such  allowance  is  made 
at  the  instance  or  with  the  consent 
of  the  mortgagee. 

Sir  Georoe  Jessel's  opinion 
Backhouse  v.  Hornsey  (see  25  Ch.  D. 
at  p.  160),  that  this  ''useless  prac- 
tice*' must  be  altered,  if  at  all,  by 
Act  of  Parliament,  clearly  refers  to 
the  case  where  the  mortgage  is  equit- 
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WiLLiAMBOK  conveyance  on  payment,  &c. ;  and  that  in  default  of  such  pay- 

OoBDOK.      ment  the  defendauts  should  be  foreclosed ;  and  that  the  decree 

should  be  binding  on  the  defendants,  the  infants,  unless  on  being 

respectively  served  with  a  subpoena  to  shew  cause  against  the 

same,  they,  any  or  either  of  them,  should  within  six  months  after 

he,  she,  or  they,  should  have  attained  respectively  the  age  of 

twenty-one  years,  shew  to  the  Court  good  cause  to  the  contrarj-. 

The  Master,  by  his  report,  stating  what  was  due,  in  the  usual 

manner  appointed  a  time  and  place  for  payment ;   and  upon 

affidavit,  that  no  one  attended  on  behalf  of  the  defendants,  an 

order  was  made  to  make  the  decree  absolute ;  which,  as  drawn 

[  115  ]       up,  went  no  farther  than  to  declare,  that  the  decree  should  be 

absolute  as  against  such  of  the  defendants  as  were  adult ;  but 

was  silent  as  to  the  infant. 

A  motion  was  made,  that  the  minutes  of  the  order  may  be 
varied  by  inserting  after  the  declaration,  that  the  defendants 
therein  named,  (who  are  adult),  shall  stand  foreclosed,  a  similar 
declaration  as  against  such  as  are  infants ;  with  the  addition  of 
the  clause  in  the  original  decree,  giving  six  months  after  their 
respective  ages  of  twenty-one  to  shew  cause. 

Sir  Samtiel  RomiUy  and  Mr,  Shadwell,  in  support  of  the 
motion,  relied  on  Mallach  v.  Galton  t  and  Lyiie  v.  Willis,  *  as 
authorities  for  a  decree  of  foreclosure  against  an  infant.    *    *     '- 

Mr,  Leach,  for  the  infant  defendants : 

The  question  is,  whether  the  decree  absolute,  after  the  account 
•  has  been  taken,  must  contain  the  same  declaration,  giving  the 
infants  a  day  to  shew  cause,  as  the  original  decree.  It  is  said* 
that  it  is  not  usual  to  repeat  that  in  the  decree  absolute :  and 
that  there  is  no  precedent  to  be  found  of  an  absolute  decree  of 
foreclosure  against  an  infant :  yet  upon  principle  it  cannot  be 

able  and  the  infant  has  the  legal  the  infant  at  twenty-one,  and  conse- 

estate,  in  which  case  all  the  anthori-  quently  the  allowance  of  a  day  to 

ties  agree  that  a  day  to  shew  cause  show  cause  is  unnecessary — O.  A.  S. 

must  be  giyen  to  the  infant,  unless  t  3  P.  Wms.  352. 

he  is  a  trustee  for  the  purposes  of  {    3  P.   Wms.   352,  n  ;    and    see 

the  action,  as  in  Foster  v.  Parker  Spencer  v.  Boyes,  4  B.  R.  215  (4  Tes. 

(1878)  8  Ch.  D.  147,  in  which  case  370). 
no  future  obligation  is  imposed  on 
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disputed,  that  it  would  be  very  mischievous,  if  an  infant  could  Williamson 
not  be  foreclosed ;  and  the  repetition  of  the  declaration,  which  is     gobdon. 
necessary,  as  against  the  adults,  to  shew,  that  the  account  has 
been  taken,  seems  equally  necessary  with  reference  to  the  infants. 

The  Lobd  Chancellor: 

I  have  always  understood,  that  infancy  does  not  operate  to 
prevent  a  decree  of  foreclosure ;  and  the  infant  has  *only  six  [  *ii6  ] 
months  to  shew  cause  against  the  decree :  but  he  cannot  do  that, 
if  the  decree  would  have  been  right  against  him,  had  he  been 
adult.  He  can  shew  nothing  but  error  in  the  decree ;  and  a 
decree  of  foreclosure  is  not  error  according  to  my  notion. 

The  order  was  made  accordingly  for  varying  the  minutes  by 
adding  the  clause,  as  prayed. 


PniLLIPS,     Ex   PARTE.t  1B12. 

(19  Veeey,  118—125.)  J»i^2, 

Land-tax  on  a  lunatic's  estate  redeemed  by  order  out  of  the  produce    Eldon,  L.C. 
of  decajring  timber,  ordered  to  be  cut  for  payment  of  debts  under  the        [  118  1 
Master's  report,  that  it  was  for  his  benefit.    No  equity  for  a  charge  in 
favour  of  the  next  of  kin. 

Difitinction  between  the  administration  by  the  Court  of  the  property 
of  a  lunatic  and  that  of  an  infant. 

By  an  order  made  under  a  commission  of  lunacy  against 
Henry  Cranmer,  directing  an  account  of  his  debts,  the  Master 
was  ordered  to  enquire,  whether  any  and  what  timber  was  stand- 
ing on  his  estate  in  a  state  of  decay,  or  that  would  not  improve 
by  standing,  or  that  impeded  the  growth  of  other  timber ;  and 
whether  it  would  be  for  the  benefit  of  the  lunatic  and  his  estate, 
*that  the  same  or  any  part  thereof  should  be  sold  for  the  purpose  [  *ii'^  ] 
of  raising  a  sufficient  sum  to  liquidate  the  debts. 

The  Master's  report,  ascertaining  the  debts  and  the  timber  in 
a  state  of  decay,  stated  his  opinion,  that  the  whole  of  the  above- 
mentioned  timber  should  be  sold  for  the  purpose  of  raising  money 

t  AUomey^GenenU  v.  Marquis  of     and  see  Aahburton  y.  Ashburton,  d 
AiUibury  (1887)   12  App.  Ga.   672,      B.  B.  201  (6  Yes.  6). 
57  L,  J.  Q.  B.  83,  68  L.  T.  192; 
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Phillips,  to  liquidate  the  debts ;  and  that  it  would  be  for  the  benefit  of  the 
Ex  parte,  lunatic  and  his  estate,  that  the  money  to  arise  by  sale  of  the  said 
timber  and  of  some  household  effects  should  be  applied  in  dis- 
charging the  debts,  as  far  as  it  would  extend  ;  which  was  ordered 
accordingly.  The  timber  produced  9,4552. ;  which  was  paid  into 
Court. 

Upon  the  petition  of  Bobert  Cranmer,  the  heir  at  law,  and  one 
of  the  next  of  kin,  it  was  ordered  that  the  petitioner  should  be  at 
liberty  to  contract  for  the  redemption  of  the  land-tax  on  the 
lunatic's  estates.  The  land-tax  was  redeemed  accordingly :  the 
consideration  being  stock  transferred  out  of  the  fund  in  Court, 
arising  principally  from  the  sale  of  the  timber,  and  constituting 
part  of  the  lunatic's  personal  estate. 

This  petition  was  presented  by  some  of  the  next  of  kin  of  the 
lunatic ;  stating  his  death  on  the  24th  of  December,  1810 ;  that 
the  personal  estate  was  diminished  by  the  sum  of  6,625Z.  ISs.  4if. 
transferred  to  the  commissioners ;  and,  as  in  the  orders,  autho- 
rizing such  transfers,  no  direction  was  contained,  that  the  land- 
tax  so  redeemed  should  merge  in  the  estates,  on  which  it  was 
charged,  the  said  land-tax,  having  been  purchased  out  of  the 
personal  estate,  ought  to  be  considered  as  the  lunatic's  personal 
[  •120  ]  estate,  and  as  such  divisible  among  *the  next  of  kin ;  praying 
accordingly,  that  the  land-tax  so  redeemed  may  be  declared  a 
charge  upon  the  said  estate  for  the  benefit  of  the  petitioners  and 
the  other  next  of  kin. 

Mr.  liichards  and  Mr.  Troiver,  in  support  of  the  petition  : 

The  reasoning  in  the  case  of  Ware  v.  PolhiU  t  is  applicable 
equally  to  a  lunatic  and  an  infant.  The  lunatic,  if  he  recovers, 
or  his  representative,  shall  not  be  prejudiced  by  the  act.  Tlie 
effect  of  changing  the  nature  of  the  property  is  very  material 
from  the  different  modes  of  disposition.  The  Court  therefore, 
directing  personal  property  to  be  laid  out  in  the  redemption  of 
the  land-tax,  in  an  estate,  or  a  charge,  would  necessarily,  if 
called  upon,  declare,  that  the  right  of  the  proprietor  to  consider 
it  either  as  real  or  personal  property  should  not  be  prejudiced  : 
or,  if  there  is  no  such  declaration,  that  must,  according  to  your 

t  8  E.  B.  144  (11  Vee.  257). 
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Lordship's  opinion  in    Ware  v.  Polhill,  be  considered  as  the  rule     Phillips, 
of  the  Court.     *    ♦    *  ^^P*^- 

Sir  Samuel  Romilly^  for  the  heir-at-law : 

This  is  under  the  circumstances  a  most  unreasonable  applica-       [  121  ] 
tion.    The  commission  issued  against  this  gentleman  at  a  very 
advanced  age ;  and  under  his  course  of  management  timber  had 
keen  pennitted  to  stand  long  after  it  had  been  fit  to  be  cut.    The 
Court  ordered  such  timber  to  be  cut,  and  sold  for  discharge  of 
the  debts ;  and  upon  a  farther  application  thought  it  right,  that 
out  of  the  money  remaining  in  Court  the  land-tax  should  be  re- 
deemed.    There  is  at  least  as  much  reason  to  contend,  that  all 
beyond  what  was  required  for  discharge  of  the  debts  should  be 
considered  real  estate,  as  for  this  application.     The  Act  for  re- 
demption of  the  land-tax  prescribes  the  mode,  if  it  is  not  in- 
tended, that  the  land-tax  should  be  merged.    There  is  no  in- 
stance of  this  being  done  by  the  Court;  and  the  point  was 
settled  upon  most  mature  consideration  in  the  case  Ex  parte 
Grimstone,^  referred  to  by  Lord  Loughborough  in  Oxenden  v. 
Lord  Compton,  I  Lord  Bathurst,  with  the  assistance  of  Lord  Chief 
Justice  Db  Grey  and  Baron  Smyths,  reversing  his  former  deci- 
sion, and  adopting  that  of  Lord  Northington. 

Mr,  Richards^  in  reply.     *     *     * 

The  Lord  Chancellor  :  [  122  ] 

The  opinion  I  shall  now  express  must  be  subject  to  a  bill,  if 
the  party  thinks  proper  to  file  one ;  as  I  have  no  direct  jurisdic- 
tion :  but  I  am  not  authorized  to  go  against  what  I  conceive  to 
be  the  determination  upon  this  point. 

In  the  case  of  the  infant  the  Lord  Chancellor  is  acting  as  the 
Court  of  Chancery:  not  so  in  lunacy;  but  under  a  special, 
separate,  commission  from  the  Crown,  authorizing  him  to  take 
care  of  the  property,  and  for  the  benefit  of  the  lunatic. 

In  the  case  of  the  infant  it  is  settled,  that,  as  a  trustee  out  of 
Court  cannot  change  the  nature  of  the  property,  so  the  Court, 
which  is  only  a  trustee,  must  "^act  as  the  trustee  out  of  Court ;      [  *123  ] 

t  See  2  B.  B.  136,  137  (Amb.  706).        t  2  E.  B.  131  (2  Yes.  J.  69). 
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Phillips,     and  finding  that  a  change  will  be  for  the  benefit  of  the  infant, 
X  l^rte.     jjmgt  gQ  ^Qoi  ^j^jj  j^  Q^g  jjQ^  ^Q  affect  the  powers  of  the  infant  over 

his  property  even  during  his  infancy;  when  he  has  powers  over 
one  species  of  property,  not  over  the  other.  It  may  be  for  the 
benefit  of  an  infant  in  many  cases,  that  money  should  be  laid 
out  in  land ;  if  he  should  live  to  become  adult :  but,  if  not,  it  is 
a  great  prejudice  to  him ;  taking  away  his  dominion  by  tlie 
power  of  disposition  he  has  over  personal  property  so  long  before 
he  has  it  over  real  estate.  The  Court  therefore,  with  reference 
to  his  situation  even  during  infancy  as  to  his  powers  over  pro- 
perty, works  the  change,  not  to  all  intents  and  purposes,  but 
with  this  qualification ;  that,  if  he  lives,  he  may  take  it  as  rexil 
estate  ;  but  without  prejudice  to  his  right  over  it  during  infancy 
as  personal  property. 

A  lunatic  stands  on  quite  a  different  footing ;  as  the  instant  of 
a  lucid  interval  he  has  precisely  the  same  power  of  disposition 
over  one  species  of  property  as  over  the  other,  in  different  modes 
and  forms  I  admit.  The  Lobd  Chancellor,  acting  under  a 
special  commission  from  the  Crown,  does  what  is  for  his  benefit ; 
taking  the  advice  and  assistance  of  the  presumptive  next  of  kin 
and  heir  as  to  the  management  of  the  property,  that  may,  or 
may  not,  be  their  own. 

A  case  has  occurred  of  a  lunatic,  seised  ex  parte  patenid  of 
[  *K4  1      estate  A.  and  ex  parte  matemd  of  estate  B. ;  *the  latter  being 
subject  to  a  mortgage ;  and,  timber  cut  upon  A.  having  been 
applied  in  discharge  of  the  mortgage  upon  B.  it  was  on  a  ques- 
tion between  the  heirs  held,  that  A.  was  not  to  be  recouped. 

Upon  these  grounds,  had  the  application  been  to  sell  a  part  of 
the  real  estate  for  the  payment  of  debts,  the  Court,  finding,  that 
the  maintenance  of  the  lunatic  would  be  better  provided  for,  and 
his  advantage  promoted,  by  disposing  of  a  real  estate,  incon- 
venient, ill-conditioned,  &c.  that  it  would  be  for  his  benefit  so  to 
pay  the  debts,  and  keep  together  the  personal  estate,  would  have 
no  difficulty  in  making  such  an  application ;  and  so  in  cutting 
down  timber  upon  the  estate,  augmenting  the  personal  property, 
it  goes  as  personal  property ;  and  the  different  form  of  disposi- 
tion is  not  regarded,  when  a  lucid  interval  arrives.  Upon  these 
principles  this  sort  of  distinction,  whether  solid  or  not,  is  settled ; 
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and  I  think  there  is  sufficient  to  maintain  it :  but,  if  settled,  I     Phillips, 
have  no  inclination  to  disturb  it.  ^^  P^^*®* 

There  is  another  particular  reason  as  to  this  object  of  redeem- 
ing the  land-tax.  I  doubt  i^hether  the  Lord  Chakcellob,  acting 
onder  the  commission,  would,  without  the  express  power,  given 
by  the  statute  to  the  committees,  have  thought  himself  author- 
ized to  purchase  the  land-tax.  The  committee  did  not  venture 
to  do  so  under  that  power  without  an  application  here;  and 
must  have  been  very  ill  advised,  if  he  had :  but  the  Lord  Chan- 
cellor, seeing,  that  it  is  for  the  lunatic's  benefit  to  buy  the 
land-tax,  does  what  is  authorized,  perhaps  by  his  special  com- 
mission, under  the  sanction  of  an  Act  of  Parliament ;  which 
declares,  that,  if  for  the  benefit  of  the  lunatic,  it  may  be  done ; 
and  there  is  no  equity  that  I  can  see  between  the  representatives 
in  that  case. 

The  Lord  Chancellor  dismissed  the  petition  ;  repeating  his       [  i^^  J 
o£fer  of  a  bill ;  which  being  declined,  his  Lordship  added,  for  the 
satisfaction  of  the  parties,  that  there  would  be  no  chance  upon  a 
bill  of  an  alteration  in  his  opinion. 


GARVEY  V.  HIBBERT.t  1812. 

(19  Veeey,  125—127.)  JufieAG,  22. 

Legacy  **to  the  three  children  of  A.  the  5um  of  600/.  each."    Four    RolU  Court. 
children,  all  bom  before  the  date  of  the  will,  entitled  to  600/.  each.  Grant,  M.U. 

William  Mauduit  by  his  will,  gave  and  bequeathed  to  the 
"  three  children  of  Deborah  Duval,  wife  of  Dr.  Benjamin  Duval, 
the  sum  of  600Z.  each  of  lawful  money  of  Great  Britain." 

Mrs.  Duval  had  four  children,  all  born  before  the  date  of  the 
will ;  and,  the  cause  coming  on  for  farther  directions  upon  the 
Master's  report,  stating,  that  no  evidence  was  produced  to  shew, 
which  of  the  four  children  were  the  objects  of  the  testator's 
bounty,  the  question  arose  upon  the  right  to  this  legacy. 

Mr.  Leach,  for  the  residuary  legatee,  said  that,  as  it  was 

t  McKechnie  y.  Vaughan  (1873)  L.  B.  15  Eq.  289,  28  L.  T.  N.  S.  263. 
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Garvby      impossible  to  ascertain  the   three  children,  for  whom  these 
HiBBKBT.     ^^gacies  were  intended,  the  bequest  was  void  for  uncertainty. 

Sir  Samuel  Romilly  and  Mr.  Cooke,  for  the  children,  con- 
tended, that  they  were  all  entitled  in  equal  proportions ;  that  it 
would  be  most  unjust  to  permit  the  residuary  legatee  to  avail 
himself  of  a  plain  mistake  of  the  testator ;  and  take  this  sum  of 
l,800i.  clearly  intended  to  be  given  away  from  him.  It  is  in 
effect  a  legacy  of  1,800{.  among  these  children. 

[  126  ]       The  Master  of  the  Eolls  : 

The  difficulty  of  that  construction  is,  that  here  is  a  legacy  of 
600{.  to  each  of  the  three  children.  Had  it  been  one  sum  to  be 
divided  among  them,  I  might  perhaps  have  held,  that  it  should 
go  among  the  four.  You  must  find  certain  persons  to  take: 
otherwise  it  is  not  taken  out  of  the  residue.  Where  a  legacy 
fails  from  the  uncertainty  of  the  person,  the  argument  always  is, 
that  it  was  intended  to  be  taken  from  the  residuary  legatee. 

i  The  cause  having  stood  over,  that  authorities  might  be 
searched  for,  the  following  were  produced :  Tomkins  v.  TomkinB,\ 
Scott  V.  Fenhoulet,^  and  Stebbing  v.  Walkey.\\ 

Mr.  Leach  insisted,  that  it  was  impossible  to  take  from  the 
residuary  legatee  6002.  more  than  was  given. 

The  Master  of  the  Eolls  said,  he  should  follow  the  case  of 
Tomkins  v.  Tomkins;  which  is  a  decision  expressly  in  point, 
and  was  confirmed  in  Stebbing  v.  Walkey  by  Lord  Kenyon  ;  who 
conformed  to  the  authorities,  disapproving  the  principle.  The 
ground,  on  which  the  Court  has  proceeded,  is,  that  it  is  a  mere 
slip  in  expression  :  the  meaning  is  all  children,  or  all  servants ; 
[  •127  ]  *and  the  Court,  conceiving  the  intention  to  be  to  give  to  each 
child  so  much,  strikes  out  the  specified  number. 

The  decree  was  accordingly  pronounced;  declaring,  each  of 
the  four  children  of  Deborah  Duval  entitled  to  6002. 

t  The  remainder  of  the  case  tx      564. 
relatione.  S  Stated  2  Br.  C.  C.  86. 

t  Cited  3  Atk.  257 ;    2  Yee.  Sen.         ||  2  Br.  C.  C.  85. 
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NORWAY  V.   EOWE.t  ^^i^. 

(199  Veeey,  144-160.)  "^12,^13^^  ^' 


Eldov,  L.C. 


Motion  for  a  receiver  of  a  mining  concern  refused  upon  a  claim  of 
partnership  in  the  equitable  interest,  not  raised,  until  the  concern  at  a 
great  expense  became  prosperous,  and  denied  by  the  answer.  [  ^  ^^  J 

Injunction  extended  to  trespass. 

Injunction  against  waste :  defendant  insisting  on  his  own  title ;  but 
admitting  possession  received  from  plaintiff's  tenant  without  his  know- 
ledge. 

No  presumption  of  a  grant  of  mines  against  an  express  reservation  on 
a  sale  many  years  ago,  merely  from  permitting  expenditure  without 
claim. 

The  bill  stated  indentures  of  lease,  dated  the  1st  of  March, 
1806 ;    by  which    Thomas    Carlyon  granted  to  John  Amber 
Hanley,  his  partners,  fellow  adventurers,  executors,  administra- 
tors and  assigns,  full  and  free   liberty,   licence,  power    and 
authority,  to  dig,  work,  &c.  for  tin,  copper,  lead,  &c.  in  the 
mines  called  Crinnis  in  the  county  of  Cornwall ;  to  hold  for 
twenty-one  years;  reserving  the  eighth  share  to  Carlyon  and 
his  heirs.     There  was  a  similar  lease  by  Lord  Mount  Edge- 
combe of  a  mine,  called  Campdown.    Hanley,  having  divided 
his  interest  in  these  mines  into  sixty-four  shares,  which  he  sold 
to  the  defendant  Bowe  and  other  persons,  continued  to  work 
the  mines  on  the  joint  account  until  his  death  intestate  in  1808. 
The  plaintiff  Norway  was  his  administrator.    The  bill  farther 
Slated,  that  the  defendant  Bowe,  who  was  one  of  the  share- 
holders, after  Hanley's  death  assumed  the  management;  taking 
possession  of  the  materials  and  machinery ;  and  continued  to 
work  them ;  and,  having  formed  a  plan  to  procure  the  whole 
or  chief  interest  in  the  mines,  applied  for  fresh  leases  or  sets ; 
which  application  was  refused  by  the  agents  on  the  ground  of 
the  subsisting  "^grants ;   and  that  he  then  obtained  by  mis-      [  *ii5  ] 
representation  or  for  some  small  sum  of  money  those  grants 
from  persons,  with  whom  they  had  been  deposited  by  Hanley ; 
and  proposed  to  surrender  them  in  consideration  of  new  leases 
or  sets  to  him  in  his  sole  name ;  that  new  leases  were  granted 
accordingly  for  twenty-one  years ;  expressed  to  be  in  considera- 
tion of  the  surrender  of  the  original  leases,  to  Bowe,  his  partners, 

t  Bute  T.  Jewdl  (1880)  18  Ch.  D.  660.; 
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XoBWAT  fellow  adventurers,  executors,  administrators,  and  assigns.  The 
RowE.  ^Ul  farther  charging,  that  the  defendant  worked  the  mines  in  an 
unfair  and  prejadicial  manner,  tending  to  exhaust  them,  that 
the  money,  for  which  he  had  mortgaged  to  the  other  defendants 
was  due  hy  him  before  the  mortgagees  were  made,  and  no  part, 
or  very  little,  was  applied  to  the  working,  prayed,  that  the 
defendant  Bowe  may  be  declared  a  trustee  of  the  new  leases  for 
the  plaintiffs  and  the  other  joint  proprietors  or  adventurers  with 
Hanley  in  the  original  leases ;  and  may  be  decreed  to  assign 
and  account  accordingly,  and  deliver  up  possession,  &c. ;  an 
injunction  to  restrain  him  from  working ;  and  that  some  person 
may  be  appointed  to  work,  &c. 

The  defendant  Bowe  by  his  answer,  admitting  the  sale  to  him 
by  Hanley  of  one  sixty-fourth  share  of  the  mine,  called  Great 
Crinnis,  eight  shares  of  Little  Grinnis,  and  one  share  of  Gamp- 
down,  stated,  that  in  1808  Hanley  abandoned  the  mine,  called 
Great  Grinnis ;  which  remained  waste  above  fifteen  months ; 

and  he  assigned  his  interest  in  Little  Grinnis  to Hoare  ; 

who  relinquished  in  the  defendant's  favour ;  that  after  Hanley's 
death  the  defendant,  being  arrested  by  joint  creditors,  and 
obliged  to  pay,  and  having  applied  to  other  part  owners,  who 
declined  to  consider  themselves  as  such,  or  to  contribute  to  the 
'  *H(}  ]  debts ;  and,  no  person  ^claiming  any  interest,  bought  the  imple- 
ments and  materials;  joined  with  other  persons;  and  Great 
and  Little  Grinnis  having  been  abandoned,  more  than  a  year 
and  a  day  having  passed  without  working,  after  which  by  the 
laws  and  usage  of  the  Stannaries  leases  are  considered  void, 
and  virtually  abandoned,  and  that  the  landlord  has  a  right  to 
re-enter,  in  consequence  of  that  abandonment  and  breach  of 
covenants  the  landlord  entered ;  and  granted  to  the  defendant ; 
that,  having  worked  at  great  expense  under  the  promise  of 
leases,  he  applied  for,  and  obtained,  them  in  1811 ;  no  person 
claiming  in  all  that  time ;  that  Hoare,  having  obtained  posses- 
sion of  the  original  leases  by  agreement  with  Hanley,  as  his  own 
property,  delivered  them  up  to  the  defendant  on  his  application ; 
that  the  words  ''  in  consideration  of  the  surrender  of  the  original 
leases  of  1806  "  were  introduced  in  the  new  leases  without  the 
defendant's  knowledge,  as  a  fraud  upon  him ;    and  that  he 
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l)orrowed  50,000Z.  from  the  other  defendants  upon  the  new      Norway 
leases,  to  enable  him  to  work ;  denying,  that  he  worked  under       ro^e. 
the  old  grants,  or  for  the  benefit  of  the  original  proprietors,  and 
all  the  charges  of  fraud,  &c. 

A  motion  was  made  for  an  injunction  to  restrain  the  working, 
kc.  and  for  a  reference  to  the  Master  to  appoint  a  manager  and 
receiver;  and  affidavits  were  offered  in  support  of  the  allega- 
tions in  the  bill  as  to  the  plaintiff's  title,  &c.  and  contradicting 
the  answer. 

An  objection  was  made  to  reading  affidavits  of  title  in  support 
of  the  motion  against  the  answer,  denying  the  title.     *     *     * 


In  the  course  of  the  argument  upon  this  objection,  the  Lord 
Chancellor  made  the  following  observations :] 

In  this  case,  not  of  waste,  but  of  persons  alleging  themselves  [  155  ] 
to  be  partners  in  this  mining  concern,  the  question  is,  whether 
\i\yon  this  answer  their  title  is  so  denied,  that  the  Court,  taking 
the  answer  alone,  can  give  no  relief  upon  the  motion ;  and  that 
110  affidavit  can  be  admitted ;  and  it  must  be  recollected,  that 
these  affidavits  are,  with  a  single  exception,  the  affidavits  of  the 
I>laintiffiB  themselves.  The  strong  inclination  of  my  opinion  is, 
that  it  must  depend  upon  the  answer  alone,  *and  not  upon  the  [  *156  ] 
affidavits.  I  think,  farther,  that  in  disturbing  possession  with 
reference  to  such  a  subject  as  mines,  the  Court  is  taking  an 
extremely  strong  step ;  especially  if  great  expenditure  has  been 
applied  without  the  interposition  of  other  claimants,  until  it  was 
excited  by  the  profitable  result  of  that  expenditure,  in  which 
they  would  take  no  share. 

I  remember  that  carried  to  a  great  extent  at  law  in  a  case  of 
Adair  v.  Shaftoe.  An  estate  had  been  sold  two  centuries  ago 
with  a  reservation  of  coal  mines,  reserved,  as  no  one  would  give 
:iny  thing  for  them.    The  application  of  machinery  at  length 

♦ 

brought  them  forward :  the  person  in  possession  of  the  surface, 
lia\ing  forgot  the  reservation,  brought  the  coals  to  bank  at  an 
enormous  expense;  and  then  the  other  party  came  forward. 
Upon  the  trial  of  the  issue  Mr.  Justice  Buller  laboured  with 
the  jury  to  the  utmost  upon  this  ground ;  that,  the  proprietor 
having  stood  by  during  the  whole  of  the  expenditure,  the  jury 
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NoBWAT     ought  from  that  alone  to  infer  some  grant ;  though  it  could  not 

RowE.       b^  produced :  but,  admitting,  that  he  stated  many  circumetances 

very  material  upon  such  a  subject  with  reference  to  mining 

concerns,  with  which  he  was  well  acquainted,  I  finally  established, 

that  his  direction  was  wrong,  t 

Julys.  The  LoHD  Chancellor  refused  to  admit  the  affidavits;  and 

directed  the  motion  for  a  receiver  to  proceed  upon  the  answer. 

«     ♦     ♦ 

July  12, 18.  The  motion  was  renewed  upon  the  answer  for  a  receiver ;  and 
issues  were  pressed,  whether  the  plaintiffs  were  partners  in  the 
^  ^  old  licences ;  and  whether  they  have  now  a  right  to  enter  and 
dig;  or  have  abandoned  their  right.  For  the  defendant  the 
case  of  Senhouse  v.  Chri8tian,l  before  Lord  Bosslyn,  was  cited. 
The  plaintiff  and  defendant  had  been  partners  in  a  coal  mine 
under  a  lease  from  Lord  Egremont  with  a  right  of  renewal; 
which  was  obtained  by  the  defendant:  the  bill  was  dismissed 
[  *KS  ]  with  costs  on  the  ground,  that  the  plaintiff,  *having  waited,  until 
the  concern  appeared  by  the  property  embarked  in  it  by  the 
defendant  to  be  profitable,  keeping  aloof  while  it  was  hazardous, 
had  lost  the  equity  he  had  by  the  renewal  of  his  partner. 

July  n.      The  Lord  Chancellor  : 

I  take  this  motion  to  be  simply  for  a  receiver:  and  this 
appears  to  be  a  case  of  great  consequence,  not  only  to  the  parties 
interested,  but  to  all,  who  may  be  engaged  in  similar  concerns ; 
and  I  have  not  at  present  the  information,  that  is  necessary. 
For  the  purpose  of  directing  issues  I  ought  to  know,  what  are 
the  circumstances  with  regard  to  the  estates  or  liberties  or 
authorities,  which  have  been  held  or  exercised  under  the  equit- 
able operation  of  the  last  grants  or  leases.  This  is  nothing  Uke 
a  demise  of  mines :  I  do  not  say,  that  similar  principles  will  not 
apply  to  it.  These  leases,  as  they  are  called,  are,  not  demises 
of  the  mines,  but  simple  grants  of  liberties  and  licenses  to  work 
to  some  persons  named,  and  others,  not  named,  but  described 
under  the  character  of  fellow-adventurers,  &c.  It  is  necessary 
to  see,  not  only  one  of  the  original  leases,  but  also  one  of  the 

t  Seaman  v.  Vatodrey,  10  E.  E.  207         t  No   reference  is  given  to  this 
(16  Yes.  390).  case. 
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titles,  ander  which  the  sharers  became  interested,  and  the  form      Norway 
of  the  mortgages ;  for,  if  there  is  nothing  more  than  a  licence  to       botts. 
work,  there  is  no  estate  whatever. 

The  bill  prays  nothing  on  the  ground,  that  the  surrender  of 
the  old  leases  was  not  an  effectual  surrender :  nor  does  it  bring 
into  question  the  right  of  the  person,  who  held  those  leases,  to 
deUver  them  up  to  be  cancelled ;  assuming,  that  the  old  leases 
are  gone :  and  insisting  upon  a  trust  as  to  the  new  leases  for 
the  persons  interested  in  the  old.  The  queption,  whether  an 
equity  attaches  from  the  circumstance,  that  the  original  adven- 
turers are  to  be  considered  as  interested  in  the  new  leases,  must 
be  *determined  in  equity.  What  is  there  to  be  tried  at  law,  l  *^'*'^  ] 
unless  some  question  of  fact  should  arise,  before  that  decision 
can  be  bad  in  equity  ? 

In  the  case  of  Senhoiise  v.  Christian^  which  I  remember,  Lord 
BossLYK  advanced  a  doctrine  with  regard  to  mining  concerns, 
upon  which  at  least  the  Court  would  not  refuse  to  act  without 
great  consideration;  holding,  that,  if  the  plaintiff,  not  having 
the  legal  interest,  stands  by,  suffering  the  defendant  to  incur 
great  expence  and  risk,  that  is  a  case  not  to  be  admitted  in  a 
court  of  equity.  Consider  the  nature  of  such  a  concern.  It 
frequently  remains  for  years  in  the  most  hopeless  state ;  and 
may  at  last  be  rendered  profitable  by  an  adventurous  speculator, 
embarking  property  of  his  own  and  others  in  the  pursuit.  The 
speculation  is  very  hazardous  :  perhaps  when  you  have  a  golden 
prospect,  the  whole  may  fail.  I  have  known  a  copper-mine 
producing  20,000Z.  a-year ;  and  the  next  week  worth  nothing ; 
and  that  is  as  true  of  coal-mines.  There  are  persons,  who  will 
stand  by ;  see  the  expenditure  incurred ;  if  it  turns  out  profit- 
able, set  up  their  claim ;  if  otherwise  have  nothing  to  do  with 
it.  It  deserves  great  consideration,  whether  the  Court  would 
interpose  even  by  decree,  much  less  on  motion,  i 

This  is  a  case,  in  which  it  must  be  established  upon  the  state 
of  this  record  and  the  prayer  of  the  bill,  that  the  defendant  is  a 
trustee  of  all  the  benefits  of  the  liberty  and  licence,  granted  by 
the  last  leases,  for  himself  and  his  fellow-adventurers,  who  have 
not  abandoned  the  concern.     In  that  way  of  considering  it  he 

t  10  R.  B.  207  (16  Yes.  390). 
B.R. ^VOL.  Xn.  M 
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has  just  as  good  a  right  to  the  possession  as  they  have.  He  is 
a  tenant  in  common :  and  then  the  only  ground  for  a  receiver 
is,  that  he  is  wasting  the  property,  or  excluding  *from  the  fair 
opportunity  of  interfering  in  the  concern  those,  who  are  entitled 
with  him,  to  the 'benefit  of  the  licence.  Of  mismanagement 
there  is  no  appearance  ;  though  there  is  of  exclusion. 

The  mortgagees  have  nothing  to  do  with  it.  I  must  consider 
the  defendant,  admitting  him  to  be  the  only  debtor  in  law,  as 
having  a  charge  for  all  the  expenditure  he  has  incurred ;  and  it 
is  impossible  to  remove  him  from  the  possession  without  reim- 
bursing him  all  he  has  laid  out,  and  is  liable  to,  with*  reference 
to  both  the  present  and  the  old  concerns. 

The  motion  for  a  receiver  was  accordingly  refused. 


1812. 

July  13,  14, 
In,  16,  30. 


Eldon,  L.C. 

[187] 


THE  ATTORNEY-GENERAL  v.   THE  COOPERS' 

COMPANY. 

(19  Vesey,  187—195.) 

Where  a  chaxitablo  fund  is  exhausts  by  the  declared  object  of  the 
founder :  a  subsequent  surplus,  from  tho  improved  annual  value,  will  be 
applied  cy  prea  by  the  Court. 

Each  of  the  founder's  objects  is  entitled  to  share  in  tho  distribution  of 
the  improved  annual  value. 

Failure  of  duty  from  misonderstandiug  not  a  ground  of  removal  of  a 
schoolmaster. 

The  Court,  regulating  a  charity,  acts  without  complaint,  if  there  is 
cause  for  it. 

This  information  stated  the  foundation  of  a  charity  school  at 
Egham  in  1708  by  the  mlL  of  Henry  Strode ;  directing  a  school- 
house  to  be  built  upon  a  piece  of  ground  pointed  out,  and,  if 
that  should  not  be  conveyed,  then  upon  such  other  ground 
within  the  parish  as  his  executors  could  purchase  for  the  building 
thereof,  for  the  teaching  and  edifying  the  poor  children  of  Egham 
gratis  ;  and,  after  the  school-house  shall  be  built,  the  residue  of 
the  fund  of  6,0002.  to  be  laid  out  upon  estates,  and  part  of  the 
produce  to  be  for  the  maintaining  the  school  and  a  school- 
master ;  and  the  residue  to  be  laid  out  in  building  alms-houses 
on  the  said  piece  of  ground.    A  decree  was  pronounced  in  1708 
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for  the  regulation  of  the  charity ;  and  another  decree  in  1753 
declared,  that  the  objects  to  be  placed  in  the  alms-houses  ought 
to  be  poor  persons  of  the  parish  of  Egham,  to  be  nominated  by 
the  Coopers'  Company ;  who  were  appointed  the  trustees  and 
visitors ;  and  vacancies  to  be  filled  up  by  their  nomination  from 
time  to  time. 

The  information  farther  stated,  that  the  whole  lower  part  of 
the  house  was  originally  the  school-room :  but  in  the  late 
master's  time  at  his  request  part  was  divided  oflf  in  1785  ;  which 
was  not  complained  of  from  the  ignorance  of  the  church- 
wardens, &c. ;  that  the  present  master,  a  clergyman,  by  per- 
mission of  the  Company  *removed  the  school ;  building  a  new 
school-room  at  some  distance ;  and  converted  the  whole  house 
into  a  dwelling-house  for  himself ;  that  he  does  not  teach 
personally ;  and  has  declared  his  intention  to  discontinue  it ; 
employing  an  usher,  who  is  not  a  proper  person ;  that  one  of 
the  poor  men's  alms-houses,  which  were  contiguous  to  the  house, 
was  contracted  for  the  purpose  of  making  a  passage  for  the 
boys ;  that  the  house,  having  been  converted  at  a  considerable 
expence  from  its  original  purpose,  was  made  not  fit  for  the 
residence  of  the  master  of  such  a  school ;  that  the  increase 
of  the  fund  ought  to  be  applied  for  the  benefit  of  the  charity,  &c. 

The  information  prayed  directions  for  reforming  and  regulat- 
ing the  charity ;  restoring  the  school,  the  removal  of  the  master, 
if  necessary ;  or  such  alterations  as  may  be  calculated  for  the 
benefit  of  the  charity,  and  providing  a  proper  school,  &c. 

The  answer  excused  the  alterations,  which  had  been  made ; 
alleging,  that  the  house  was  overflowed,  &c. ;  that  all  the 
alterations  were  made  at  the  master's  expence ;  and  the  new 
school  was  built  out  of  the  increased  fund  on  an  adjoining  piece 
of  ground,  given  by  the  master. 
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Sir  Samuel  Romilly,  Mr,  Leach y  and  Mr.  Home,  in  support 
of  the  information. 


Mr,  Richards  and  Mr,  Wetherell,  for  the  defendants  the 
Coopers'  Company,  Mr,  Hart  and  Mr.  Johnson  for  the  master, 
referred  to  the  schools  of  Eton,  Westminster,  and  Harrow,  as 
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originally  mere  eleemosynary  establishments,  attaining  their 
present  eminence  by  permitting  the  masters  to  take  other 
scholars  for  their  emolument.     *     ♦     ♦ 

The  Lobd  Chancellor  : 

The  late  Act  of  Parliament!    has    provided  a  much   less 
expensive  mode  of  application  in  charity  cases,  by  petition,  on 
which  the  proper  enquiries  may  be  directed.     The  object  of  this 
foundation  is  clearly  defined  to  be  a  school  for  the  education  of 
poor  children  of  the  parish  of  Egham  gratis,  to  be  devoted,  and 
the  schoolmaster  to  devote  himself,  to  that  object.     The  decree 
has    with    great    propriety    reserved    farther    directions   with 
reference  to  the  surplus.    Where    the    fund,    being    actually 
exhausted  by  the  purpose,  declared  at  the  time,  is  afterwards 
increased  by  the  improved  annual  produce,  the  Court  always 
reserves  the  determination,  how  that  is  to  be  applied.     The  will 
in  general  containing  no  direction  as  to  the  disposition  of  a 
surplus  thus  created,  the  Court  holds  that  the  testator,  who  gave 
the  whole  value  of  the  fund,  such  as  it  was  at  the  time,  to  a 
charitable  purpose,  has  devested  all  claims  of  his  representa- 
tives ;  and  the  Court  reserves  to  itself  the  disposition  of  such  a 
surplus  with  the  view  of  taking  care,  that  it  shall  be  applied 
under  the  control  of  the  Court  as  nearly  as  possible  to  the  uses 
and  purposes,  to  which  the  testator  meant  his  property  to  be 
subservient :  and  for  another  reason  also ;  that  with  regard  to 
this  surplus  a  question  may  arise  between  the  school  and  the 
alms-people.    It  is  impossible  not  to  admit,  that  some  increase 
of  salary  is  *necessary  now  beyond  the  sum  of  401. ,  which  was 
considered  necessary  in  1708 :  but,  having  due  regard  to  that, 
the  Court  and  the  trustees  must  recollect,  that  they  have  not  the 
power  to  augment  the  benefits  of  one  part  of  the  institution 
without  similar  attention  to  the  other  objects.     The  consequence 
is,  that,  if  there  is  to  be  an  increase  for  the  one,  there  must  be  a 
cotemporaneous  increase  for  the  other;  not  by  increasing  the 
number  of  persons,  until  due  care  is  taken  for  the  maintenance 
of  those  already  established;   and,  when  that  is  secured,  the 
number  of  the  objects  may  be  increased. 

t  Statute  52  Geo.  III.  c.  101. 
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This  case  produces  none  of  those  difficulties,  that  have  very 
much  embarrassed  the  Court  upon  school-charities ;  as  this  is 
upon  the  evidence  indisputable ;  that  in  the  origin  of  this 
charity,  as  it  was  understood  to  be  created  by  the  testator,  and 
as  it  has  been  administered  under  the  decree  operating  upon  his 
will,  it  is  a  charity,  providing  a  school,  not  a  grammar  school, 
for  the  benefit  of  the  poor  children  of  the  parish  of  Egham,  to  be 
educated  gratis.  Accordingly  the  subjects  of  instruction  seem  to 
have  been  the  elements  of  reading,  writing,  and  arithmetic ;  and 
in  a  degree  that  habit  has  been  introduced  into  this  school, 
which  formerly  prevailed  in  most  free  and  grammar  schools 
within  my  knowledge,  that  attention  has  been  given  to  the 
religious  education  of  the  children ;  which  is  perhaps  the  best 
part  of  education  ;  and  I  observe  with  regret  a  relaxation  in  the 
duty  of  catechising  and  reading  prayers  to  the  children :  a 
practice,  I  am  sorry  to  say,  not  so  universal,  now,  as  it  was 
formerly  the  regular  habit  of  these  schools. 

The  late  master  appears  to  have  at  length  taken  private 
pupils.  In  the  administration  of  this  charity  it  was  all  along 
understood,  that  there  was  no  objection,  and  there  can  be  no 
reasonable  objection,  to  the  employment  of  an  usher.  If  a 
clergyman  was  to  be  the  master,  writing  and  arithmetic,  as  well 
as  reading,  forming  a  part  of  the  instruction,  it  was  very  difficult 
without  employing  an  usher  to  carry  on  the  objects  of  the 
estabhshment.  I  do  not  enter  in  the  consideration,  how  far 
private  pupils  may  tend  to  break  in  upon  the  utility  of  a  charity, 
having  this  sole  object,  the  education  of  the  poor  children  of  the 
parish  of  Egham  gratis;  and  whether  with  reference  to  that  object 
the  master  may  be  permitted  to  take  private  pupils :  but  he  must 
consider  himself  devoted  to  that  object ;  and  anything,  inconsis- 
tent with  the  due  execution  of  that  duty  to  the  utmost  extent  in 
which  its  execution  can  be  made  useful  to  the  poor  children,  who 
are  to  be  educated  gratis,  is  what  this  Court  will  not  permit  to  be 
carried  on  in  that  school. 

It  follows  of  course,  that,  if  the  object  of  the  defendants  in  the 
alterations  made  in  the  school  was,  that  the  school-house  should 
become  a  school  for  private  pupils,  and  that  building  at  the  end 
should  be  the  school  for  the  poor  children,  and  both  those 
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objects  Bhould  be  carried  on  without  as  much  personal  attention 
to  the  poor  children,  as  if  the  master  was  constantly  present 
during  school-hours,  they  have  misunderstood  this  testator ;  as, 
though  it  appears  to  me,  that  the  master  may  employ  an  usher, 
and  this  Court,  construing  the  will,  may  in  the  event  of  a  surplus 
go  the  length  of  assisting  that,  yet,  if  a  person  of  the  highest 
talents  takes  the  situation  of  master  of  this  school,  he  must 
recollect,  that  it  imposes  on  him  the  duty,  whatever  ^else  he  may 
attend  to,  of  giving  as  much  attention  to  the  gratuitous  educa- 
tion of  the  poor  children,  as  if  he  had  no  other  object.  My 
clear  opinion  is  therefore,  that  no  one  can  hold  this  situation, 
who  will  not  devote  all  his  time  and  his  entire  attention  to  that 
purpose ;  whether  he  employs  an  usher,  or  not ;  and  it  is  the 
duty  of  the  trustees  and  of  this  Court  to  secure  to  the  objects  of 
the  founder  of  this  charity,  according  to  his  true  meaning,  the 
full  benefit  he  intended  for  them. 

With  regard  to  that  part  of  the  prayer  of  this  information, 
which  relates  to  the  removal  of  the  master ;  it  is  not  the  habit  of 
this  Court  to  remove,  where  there  has  been  any  misunderstand- 
ing as  to  the  duty:  but,  when  that  duty  is  prescribed,  the  master 
must  determine  either  to  hold  the  situation,  doing  the  duty,  or 
to  discharge  himself. 

The  alterations  in  the  house  clearly  have  proceeded  on 
mistake :  but  I  desire  not  to  be  understood  as  imputing  to  the 
defendants  any  purpose  of  abusing  this  charity.  I  understand 
the  testator  as  meaning  to  provide,  not  the  establishment  of  a 
school  merely,  but  a  house,  in  which  there  shall  be  a  school,  and 
the  master  residing.  Considering  it  as  in  the  founder's  view 
useful  to  the  children,  that  the  master  should  reside  in  the 
house,  where  they  were  to  be  educated,  neither  the  master,  the 
trustees,  nor  the  Court,  are  at  liberty  to  judge,  whether  he  duly 
estimated  the  degree  of  utility  belonging  to  that  purpose,  and  to 
substitute  their  will  for  his.  Suppose  him  to  not  have  considered 
that  as  an  indispensable  object :  the  fact  is,  that,  the  house 
having  been  actually  devoted  from  the  first  institution  until  the 
death  of  the  late  master  to  the  purpose  of  teaching  within  its 
walls,  repairs  became  necessary;  ^and  I  pass  over  what  happened 
in  the  first  instance ;  where  it  was  necessary  to  find  a  temporary 
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place  instead  of  the  school,  and  the  consideration,  whether  it  was 
quite  eligible :  they  must  do  the  best  they  can ;  and  1  am  not 
satisfied  upon  the  evidence,  that  a  better  temporary  place  could 
have  been  obtained ;  but  when  the  repairs  were  completed,  the 
boys  ought  to  have  been  brought  back  to  the  school ;  at  least  the 
house  ought  to  be  kept  in  such  a  state  that  it  might  be  used  for 
their  benefit,  until  some  other  place,  equally  adapted,  had  been 
found,  and  purchased  for  the  use  of  the  charity;  if  that  was 
within  the  power  of  the  trustees ;  for  suppose  before  the  convey- 
ance of  this  piece  of  ground  the  master  had  died,  what  was  then 
to  become  of  the  boys  ?    Could  this  Court,  or  the  trustees,  bound 
to   act    as    this    Court  would,    permit    all    these    alterations, 
destroying  one  school,  before  another  permanent  school  was 
provided  for  this  permanent  charity ;  if  that  was  within  their 
power?    See  then  what  are  now  the  circumstances.    A  piece  of 
land  is  conveyed:  whether   such  in  its  nature,  quantity,  and 
form,  that  it  can  be  applied  for  the  purposes  of  the  school,  is  a 
subject  of  dispute,  and  of  rational  doubt  upon  the  plans  and 
papers  before  me.     It  is  impossible  to  give  my  sanction  to  what 
has  been  done ;  and,  unless  some  plan  can  be  laid  before  me  as 
beneficial  to  the  charity,  to  which  the  master  is  bound  to  give  up 
the  whole  of  his  time,  as  if  he  had  no  other  occupation,  and 
securing  that  object,  by  an  expenditure,  that  I  am  justified  in 
making,  not  confined  to  the  benefit  of  the  master  alone,  but 
applying  the  surplus  to  all  the  objects,  not  being  justified  in 
giving  the  master  any  thing  without  giving  something  to  the 
ahns-people,  or  increasing  the  school  without  adding  to  their 
comforts,  I  must,  in  the  way  least  embarrassing  and  distressing 
to  the  persons  engaged,  undo  what  has  been  done,  I  believe 
*  without  any  bad  intention,  but  not  in  the  due  execution  of  this 

trust. 

I  forbear  observing  on  some  parts  of  this  case,  not  very 
correctly  regarded  as  subjects  of  this  information ;  though,  if 
with  respect  to  the  school  it  is  right,  I  will  not  say  the  other 
subjects  were  improperly  introduced.  I  very  much  approve  the 
conduct  of  the  relators  in  not  examining  any  of  the  alms-people  ; 
but,  administering  a  charity,  I  cannot  lay  down,  that,  as  they 
do  not  complain,  no  attention  is  to  be  given  to  the  object,  as  it 
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regards  them.  The  Court  is  not  only  to  attend  to  an  actual  com- 
plaint, but  to  see  whether  there  is  any  cause  of  complaint.  I  do 
not  like  reducing  an  old  man's  room  from  eight  to  five  feet ;  and 
there  are  some  other  circumstances,  that  may  be  the  subject  of 
general  regulation. 


JuJt/  30.  The  Lord  Ghancellob  delivered  out  minutes ;  declaring,  that 

the  school  at  Egham  was  provided  for  the  teaching  of  poor 
children  of  that  parish  gratis;  and  that  the  master  of  the 
school  was  appointed  to  teach  such  poor  children  gratis ;  and 
it  is  not  agreeable  to  the  true  intent  of  the  founder  of  the  school, 
that  such  master  should  engage  in  teaching  others,  or  in  any 
employment,  if  such  teaching  or  employment  shall  prevent  his 
giving  due  or  sufficient  attention  to  the  teaching  such  poor 
children ;  that  it  appears  to  have  been  part  of  the  establishment 
of  the  charity,  sanctioned  by  this  Court,  that  the  school  for  the 
teaching  such  poor  children  should  be  in  the  school-house ;  and 
that,  if  the  will  of  the  founder,  and  the  establishment  of  the 

[  *105  ]  charity  so  ^sanctioned,  would  under  any  circumstances  authorize 
the  Coopers'  Company  or  this  Court  to  direct  the  teaching  of  the 
poor  children  of  the  parish  in  any  place  other  than  the  school- 
house,  the  removal  of  the  school  out  of  the  school-house  under 
the  circumstances,  in  which  it  took  place,  was  an  undue  act  in 
the  administration  of  the  charity  ;  referring  it  to  Mr.  Cooke  to 
inquire  and  report  to  the  Court,  what  alterations  are  fit  and 
necessary  to  be  made  in  the  present  state  of  the  school-house,  so 
as  fully  to  secure  to  all  the  poor  children  of  the  parish,  who  may 
resort  to  the  school,  to  be  taught  gratis,  a  convenient  and 
sufficient  place  in  the  echool-house  for  teaching  the  poor 
children  therein ;  having  at  the  same  time  such  regard  to  the 
circumstance,  that  the  school-house  is  also  to  be  considered  as  a 
convenient  dwelling-house  for  the  master  of  the  said  school  as  is 
consistent  with  the  object  of  securing  such  place  for  teaching  the 
poor  children  therein,  and  with  the  fact,  that  the  master  is  by 
the  nature  of  the  foundation  the  schoolmaster  for  teaching  poor 
children  of  the  parish  gratis ;  and  referring  it  to  Mr.  Cooke  to 
inquire  and  report  to  the  Court,  whether  the  due  comfort  of  the 
alms  men  or  women  or  any  of  them  has  been  affected  by  the 
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alterations  complained  of  in  the  information;  having  regard 
likewise  in  the  inquiry  first  directed  to  the  consideration,  what 
maj  be  properly  and  usefally  directed  as  to  the  matter 
complained  of  with  reference  to  any  alterations,  alleged  to  have 
affected  their  comfort ;  reserving  costs  and  farther  directions. 

The  parties  agreed  upon  the  directions  as  to  the  inquiries  con- 
cerning the  past  and  future  management  of  the  charity  estate. 
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WARNER,   Ex  parte. 

(19  Vesey,  202—204.) 

Equitable  lien  on  copyhold  estate  by  a  deposit  of  the  copy  of  Court    Eldon,  L.C. 
roll.  [  202  ] 

This  petition  prayed  the  benefit  of  a  lien,  as  an  equitable 
mortgage,  upon  a  copyhold  estate  of  a  bankrupt  by  a  deposit 
of  the  copy  of  the  Court  roll  by  the  bankrupt,  entitled  in 
reversion  after  the  estate  of  a  tenant  for  life,  who  had  been 
admitted,  with  the  petitioners,  who  were  bankers,  to  secure  a 
debt  then  due  and  future  advances. 

Sir  Samuel  Romilly  and  Mr.  Newlandy  in  support  of  the 
petition,  referred  to  the  cases  of  equitable  mortgages  by  the 
deposit  of  deeds,  t 


Mr.  Leach  and  Mr.  Cooke^  for  the  assignees : 

It  has  never  been  determined,  that  the  delivery  of  the  copy  of 
Court  roll  is  equivalent  to  the  delivery  of  title-deeds ;  and  the 
Court  will  not  extend  farther  a  doctrine  so  often  disapproved. 
The  distinction  between  title-deeds  and  the  copy  of  Court  roll  is 
very  considerable.  The  reason  in  the  former  case  is,  not  that 
the  deposit  is  evidence  of  any  agreement,  which  would  be  a 
direct  contradiction  of  the  Statute  of  Frauds,  but  that  it  is  a 
part  performance,  analogous  to  the  delivery  of  possession  ;  that 
the  deeds  are  an  incident  to  the  estate  ;  and  the  owner,  parting 
with  them,  has  deprived  himself  of  the  power  to  deal  for  that 

t  Ex  parte  LangsUm,  11  E.  R.  66      9  B.  B.  359  (14  Yes.  606);  Ex  parte 
(17  Vee.  227) ;   Ex  parte  Mount/ort,      Coming,  7  E.  E.  149  (9  Ves.  116). 
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Wabner,     estate  with  any  other  person.    The  effect  is  substantially  a 

Kx  parte,     disposition  in  a  court  of  equity  of  a  part  of  the  property.    The 

copy  of  Court  roll  is  no  more  than  a  copy  of  the  deed,  a  mere 

abstract  of  title;  and  a  person  may  have  it,  whenever  he  pleases, 

by  applying. 

Sir  Samvel  RomiUy,  in  reply : 

The  principle  of  equitable  lien  cannot  be,  as  represented,  that 
a  deposit  of  the  title-deeds  deprives  the  proprietor  of  the  power 
to  sell  the  estate ;  as  the  deposit  of  a  mere  agreement,  which  is 
not  a  title-deed,  and  passes  no  interest  in  the  land,  gives  an 
equitable  lien.  That  was  determined  in  the  case  of  such  a 
deposit  by  a  victualler  with  his  brewer. 

The  Lord  Chancellor  : 

I  should  not,  I  think,  have  made  the  decisions,  which  have 
been  referred  to  :  but  I  cannot  distinguish  this  from  the  case  of 
deeds.  The  difficulty,  that  always  struck  me  upon  those  cases, 
r  *204  ]  is,  that  a  deposit  of  title-deeds  *is  not  parting  with  any  interest 
in  the  land.  I  believe,  this  very  point  has  been  decided  ;  that  a 
deposit  of  the  copy  of  Court  roll  gives  a  lien.  My  opinion  is, 
that  it  is  impossible  to  distinguish  it. 


1812.  DUNLOP   V.   HUBBARD. 

^j^^-  (19  Vesey,  205.) 

Eldon,  L.C.  Costa  to  defendant,  a  mere  trustee  by  consignment  of  goods,  as  to 

P  nQ-  1  plaintiff  in  bill  of  interpleader,  not  as  between  attorney  and  client,  but 

according  to  the  course  of  the  Court  as  between  party  and  party. 

The  defendant  was  the  consignee  of  goods,  to  which  opposite 
claims  were  set  up  by  the  plaintiffs,  and  by  other  persons,  who 
had  proceeded  by  attachment,  claiming  under  the  Scotch  law  as 
assigns.  On  a  motion  by  the  plaintiffs,  that  the  money  to  arise 
from  the  sale  of  bank  annuities,  the  produce  of  the  goods,  may 
be  paid  into  the  Boyal  Bank  of  Scotland,  the  only  question  was 
as  to  the  defendant's  costs ;  which  he  claimed  as  between 
attorney  and  client. 
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The  LoBD  Ghancellob  said,  he  did  not  recollect  an  instance  of      Duklop 
costs  given  upon  a  bill  of  interpleader  except  as  between  party    hubbard. 
and  party,  according  to  the  course  of  the  Court. 

Mr.  LecLch,  for  the  defendant,  distinguished  this  case  from 
that  of  a  bill  of  interpleader ;  where  the  plaintifif  admits,  that  he 
is  debtor  to  some  party ;  this  is  the  case,  not  of  a  debtor,  but 
a  mere  trustee ;  whose  cestui  que  trust  assigned  to  other  persons. 

The  Lord  Chancellor  asked,  if  he  could  not  be  allowed  the 
costs  in  his  expenses. 

Sir  Samuel  Romilly,  for  the  plaintiffs,  said,  that  could  not 
be:  he  was  a  trustee,  not  by  deed,  but  merely  as  having 
received  goods :  he  is  just  in  the  situation  of  the  plaintiff  in  a 
bill  of  interpleader ;  and  it  was  very  much  for  his  benefit  that 
the  bill  was  filed. 

The  Lord  Chancellor  finally  made  the  order  for  costs  as 
between  party  and  party. 


HODGSON,  Ex  parte.  1812. 

(19  Vesey,  206—208.)  '^''^-  ^' 

Settlement  on  marriage  of  the  wife's  fortune,  in  case  of  bankruptcy  of    Eldon,  L.C. 
the  husband,  though  in  the  form  of  a  bond  by  him  for  payment  in  case        r  203  1 
of  insolvency  is  yalid. 

WnjjAM  Lowe  in  contemplation  of  his  marriage  on  the  6th  of 

April,  1805,  gave  his  bond  to  a  trustee  in  the  penal  sum  of  7002., 

reciting  his  intended  marriage  with  Mary  Orme  ;  in  consequence 

whereof,  and  of  the  property,  to  which  she  was  entitled  under 

the  will  of  her  father,  it  was  agreed,  that  after  the  marriage  then 

in  case  of  the  insolvency  of  Lowe  at  any  time  during  their 

several  lives  it  should  be  lawful  to  William  Bailey,  the  trustee 

on  behalf  of  Mary  Orme,  to  come  in  under  any  assignment  or 

commission  of  bankruptcy  as  a  creditor,  and  to  make  proof  as 

well  of  the  sum  of  5002.  as  of  so  much  beyond  that  sum  as  can 

be  ascertained  that  Lowe  shall  have  received  as  the  distributive 
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Hodgson,  share  of  Mary  Onue  in  the  personal  estate  of  her  father,  and 
Kx  parte,  receive  dividends,  &c. :  and  that  the  dividends,  when  received, 
should  be  paid  and  applied  to  the  only  proper  use  and  behoof  of 
Mary  Orme,  and  not  in  any  manner  to  be  subject  or  liable  to  the 
debts,  power,  or  control,  of  her  husband  ;  and  that  Lowe,  if  his 
wife  should  survive  him,  should  leave  by  will,  or  give  by 
settlement,  an  annuity  of  60Z.  to  her  for  life ;  and  in  case  oi 
children  should  give  so  much  of  her  fortune,  as  he  should  have 
received,  among  them  equally ;  and  declaring  the  condition  of 
the  bond  accordingly. 

Mrs.  Lowe  was  entitled  to  a  legacy  of  500Z.  under  her  father's 
will,  and  to  80Z.  under  the  will  of  her  brother,  bequeathing  the 
residue  of  his  personal  estate  equally  among  his  sisters.  Both 
sums  were  received  by  William  Lowe.  On  the  28th  of  August, 
[  ♦207  ]  1811,  a  commission  *of  bankruptcy  issued  against  Lowe.  The 
trustee  attempting  to  prove  580Z.,  a  claim  was  admitted;  and  the 
petition,  presented  by  the  assignees,  prayed,  that  it  may  be 
expunged. 

Mr,  Hecddf  in  support  of  the  petition  :  Mr,  Bell  opposed  it : 

The  late  case  of  Iliginhotham  v.  Hobne\  was  cited,  and  the 
authorities  there  referred  to,  upon  the  distinction,  whether  the 
subject  of  settlement  upon  the  event  of  bankruptcy  is  the 
property  of  the  person,  who  becomes  bankrupt,  or  of  his  wife,  or 
a  third  person  ;  and  it  was  observed,  that  the  80Z.  did  not  come 
within  the  terms  of  the  bond :  falling  to  the  bankrupt's  wife 
under  the  will  of  her  brother,  not  as  her  distributive  share  in  the 
personal  estate  of  her  father. 

The  Lord  Chancellor  : 

The  80Z.  cannot  be  proved.  With  regard  to  the  other  sum,  I 
never  saw  such  a  security  as  this ;  not  providing,  that  it  shall 
be  forfeited,  if  the  party  should  become  insolvent :  but  it  is  an 
obligation  by  bond  in  a  certain  sum,  with  a  condition,  that  if  he 
shall  become  insolvent,  the  party  shall  prove  and  receive 
dividends  under  any  commission  of  bankruptcy.  I  look  upon 
this  as  a  marriage  agreement,  that  the  property  of  the  wife, 

t  AnU,  p.  146. 
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payable  on  her  marriage,   and   to  which   she  might  become     Hodgson, 

entitled  from  her  father,  was  what  the  husband  was  to  have  the       ^  ^^^^^' 

use  of  until  his  bankruptcy  or  insolvency.    If  the  stipulation 

was,  that  he  should  possess  her  estate,  subject. to  return  it,  in 

case  he  became  bankrupt,  that  would  do.    It  is  clear  in  this 

Coort,  *that  her  estate  might  be  limited  to  him,  until  he  became      [  *^os  ] 

bankrupt.    In    Ex  parte   HUl\   the    sum,    advanced    on    the 

marriage,  being  much  less  than  the  amount  of  the  bond,  the 

transaction  could  not  possibly  be  evidence  of  an  intention  to 

secore  to  her  what  was  her  own  fortune.    If  this  was  to  be 

considered  merely  as  the  husband's  bond,  it  would  not  do. 

Declare,  that  as  to  the  sum  of  500Z.  a  proof  may  be  admitted 
for  the  wife ;  as,  though  in  form  a  bond,  it  is  an  agreement  as  to 
her  estate,  that  it  shall  be  enjoyed  by  her  husband,  until  he 
becomes  bankrupt ;  and  is  to  be  considered  therefore  as  a  limita- 
tion of  her  estate  until  his  bankruptcy.  As  to  the  802.  let  the 
claim  be  struck  out. 


WOOD   V.  BERNAL.J  1812. 

Ana,  11. 
( 19  Vesey ,  220—222. )  J_ 

Piircliaser  ouglit  not  to  be  compelled  to  take  an  indemnity  against  an    ^-^^^^'t  '-^  • 
incumbrance  amounting  to  half  of  the  purchase-money.  [  220  ] 

Itistinction  in  a  small  incumbrance  on  a  considerable  estate. 

The  bill  in  this  cause  prayed  the  specific  performance  of  a 
contract  for  the  sale  of  an  estate  to  the  defendant.  A  deposit 
was  made  of  20Z.  per  cent,  upon  the  price,  which  was  1,800Z.  ; 
and  the  contract  was  to  be  completed  in  six  months  from  the 
sale :  but  after  the  expiration  of  that  time  the  treaty  continued  ; 
and  considerable  negotiation  took  place  upon  the  title :  the  estate 
being  subject  to  several  judgments ;  all  which  were  got  in, 
except  one  for  900Z. ;  the  creditor  being  in  such  a  state  of  mind 
as  to  be  incapable  of  giving  a  discharge;  and  not  being  the 
subject  of  a  commission  of  lunacy.  An  action,  brought  by  the 
vendor  for  breach  of  contract,  had  proceeded  to  trial,  when  the 
plaintiff  withdrew  his  record;  and  the  purchaser,  having  brought 

t  Cooke*s  Bank.  Law.  %  BeQjmt,  p.  2lb, 
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Wood       an  action  for  the  deposit,  obtained  a  verdict;   after  which  a 
Bernal.     niotion  was  made  for  an  injunction. 

The  Lord  Chancellor  : 

I  do  not  enter  into  the  question,  whether  time  is  of  the  essence 
[  *22i  ]      of  the  contract  in  this  case :  as,  long  *after  the  period  for 
completing  the  purchase  had  expired,  the  treaty  proceeded. 

With  regard  to  the  only  judgment-creditor  outstanding,  who  is 
of  such  weak  intellect  as  not  to  be  capable  of  giving  a  discharge, 
there  is  no  way  of  meeting  the  objection  except  by  a  commission 
of  lunacy,  if  his  state  is  such  as  to  warrant  that  measure,  or  an 
indemnity.  The  latter  course  was  proposed  in  different  ways ; 
either  by  subjecting  another  estate  of  the  vendor's,  or  by  paying 
the  sum  of  900/.  into  Court,  to  remain  as  a  security,  in  case  the 
purchaser  should  be  called  upon  under  that  judgment.  One 
question  is,  whether  a  person,  having  a  contract  for  the  purchase 
of  an  estate  free  from  incumbrance,  can  be  compelled  to  take 
instead  of  that  an  estate  subject  to  one  incumbrance,  amounting 
to  one  half  of  the  purchase-money ;  whether  that  would  be  a 
specific  performance  of  the  contract.  Had  it  been  necessary  to 
decide  that  question,  I  should  be  strongly  disposed  to  say,  the 
defendant  could  not  be  compelled  to  take  that  title.  Where  there 
is  a  small  incumbrance  upon  a  considerable  estate,  the  question 
as  to  an  indemnity,  if  the  estate  will  still  be  marketable,  is 
widely  different.! 

It  is  not  however  necessary  to  go  farther  than  intimating  my 
opinion  upon  that ;  as  upon  all  the  circumstances  of  this  case 
my  conclusion  is,  that  the  Court  ought  to  leave  the  plaintiff,  if 
he  can  by  removing  this  incumbrance  compel  a  specific 
performance  of  the  contract,  to  find  his  way  to  that  relief 
without  interfering  in  the  present  state  of  the  proceedings.  The 
circumstances  are,  that  after  much  chaffering  about  the  title, 
whether  it  was  good  or  bad,  whether  the  purchaser  was  to  have 
[  ♦222  ]  the  title-deeds,  or  only  attested  ♦copies,  on  the  ground,  that  the 
deeds  were  to  go  with  a  larger  portion  of  the  estate,  the  vendor 
in  Michaelmas  Term  last  brought  an  action  for  breach  of 
contract ;  and,  having  proceeded  to  trial,  withdrew  his  record, 

t  Calcra/t  y.  Eoehuck,  1  E.  R.  126  (1  Ves.  221). 
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not  from  any  reluctance  to  have  the  matter  decided  by  a  court  of       Wo  )d 
law ;  but  finding,  that  in  that  stage  of  the  proceedings  he  could      bebxal. 
not  sapport  his  action.   In  the  mean  time  the  purchaser  brought 
an  action  against  the  person  holding  the  deposit;   and  was 
permitted  to  proceed,  until  he  obtained  a  verdict  for  it. 

Under  these  circumstances,  I  think  the  Court  ought  to  adopt 
their  own  principle  ;  and  leave  them  in  the  situation,  in  which 
they  have  placed  themselves. 


PAXTON   V.   DOUGLAS. t  1812. 

(19  Vesey,  225-228.)  ;^';f J/f^; 

Protection  is  given  generally,  in  every  stage   of  the  proceedings 
against  answering  any  question,  having  a  direct  tendency  to  criminate    ^^°^^»  ^^• 
the  party,  or  subject  him  to  a  penalty.  [  22:>  ] 

Under  the  usual  decree,  upon  a  bill  by  creditors,  interroga- 
tories were  exhibited  before  the  Master  for  the  examination  of  a 
creditor  by  bond,  founded  *upon  a  state  of  facts,  brought  in  by  [  *-'26  ] 
the  plaintiffs,  who  were  creditors  by  simple  contract,  alleging, 
that  the  bond  was  given  upon  an  illegal  consideration  ;  viz.  the 
sale  of  the  command  of  an  East  India  ship,  contrary  to  the 
by-laws  of  the  East  India  Company.  The  obligee  declining  to 
answer,  not  only  directly  to  the  fact,  but  other  questions,  for 
instance,  what  was  the  consideration,  and  why  the  debt  had  not 
been  proved  under  a  commission  of  bankruptcy,  as  having  a 
tendency  to  accuse  him  of  violating  the  law,  the  Master  reported 
his  examination  to  be  insufficient ;  to  which  report  exceptions 
were  taken. 

Sir  Samuel  RomiUy  and  Mr.  Winthrop,  in  support  of  the 
exceptions,  contended,  that  a  bill,  containing  these  interroga- 
tories, would  have  been  open  to  a  demurrer,  not  only  as  they  go 
expressly  to  the  point  of  the  sale  of  the  command,  but  as  each, 
though  of  itself  indifferent,  may  form  a  link  in  the  chain, 
connecting  the  security  with  that  illegal  object ;  for  instance, 
what  was  the  consideration  ?  why  the  debt  was  not  proved  under 

t  Martin  v.  Treacher  (1886)  16  Q.  B.  D.  507,  55  L.  J.  Q.  B.  209,  64  L.  T.  7. 
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Paxton      a  commission  of  bankruptcy  ?  and,  if  the  defendant  could  not  be 
D0UGLA9.    compelled  to  answer  these  interrogatories  in  a  bill,  no  distinction 

can  arise  from  the  circumstance,  that  they  are  founded  upon  a 

state  of  facts  before  the  Master. 

Mr.  Richards  and  Mr.  Rottpell,  for  the  report,  urged,  that 
though  the  state  of  facts  alleged,  that  this  bond,  as  violating 
the  by-laws  of  the  Company,  was  illegal,  the  real  question  is, 
whether  there  was  any  consideration;  the  absence  of  which 
would  postpone  it  to  debts  by  simple  contract :  that  it  does  not 
appear,  whether  the  party  is  still  amenable  upon  this  transac- 
tion ;  which  passed  in  the  year  1800 ;  and  he  is  bound  to 
[  ♦227  ]  ^establish,  that  he  is  within  reach  of  the  forfeiture ;  which 
cannot  be  the  effect  of  his  answering,  that  he  paid  no  considera- 
tion. 

Sir  Samuel  Romilly,  in  reply  : 

Had  the  plaintiffs  represented  this  bond  as  purely  voluntary, 
the  obligee  would  have  been  in  a  situation  of  great  embarrass- 
ment :  but,  having  alleged,  that  it  was  given  for  an  illegal 
consideration,  calling  for  an  answer  to  that  fact,  they  cannot 
now  represent  it  as  merely  voluntary.  This  protection  is 
afforded  against  that,  not  which  must,  but  which  may,  subject 
the  party  to  penalties.  Those  questions,  against  which,  if 
not  connected  with  this  state  of  facts,  no  protection  could  be 
required,  as  why  the  debt  was  not  proved  under  the  commission, 
are,  so  connected,  equally  open  to  the  objection  ;  as  they  could 
not  be  answered  without  disclosing  the  violation  of  the  by-law. 

The  Lord  Chancellor  : 

In  no  stage  of  the  proceedings  in  this  Court  can  a  party  be 
compelled  to  answer  any  question,  accusing  himself,  or  any 
one  in  a  series  of  questions,  that  has  a  tendency  to  that  effect : 
the  rule  in  these  cases  being,  that  he  is  at  liberty  to  protect 
himself  against  answering,  not  only  the  direct  question,  whether 
he  did  what  was  illegal,  but  also  every  question,  fairly  appearing 
to  be  put  with  the  view  of  drawing  from  him  an  answer, 
containing  nothing  to  affect  him,  except  as  it  is  one  link  in  a 
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chain  of  proof  that  is  to  affect  him  :  if,  for  instance,  the  question       Paztok 
is,  why  the  debt  was  not  proved  under  the  commission,  the      Douglas. 
object  being  thereby  to  lay  the  foundation  of  an  inference,  that 
the  party  acted  illegally  in  taking  the  bond,  he  has  an  equal 
right  to  protection  *against  that  question.    With  regard  to  the       [  *228  ] 
allegation,  that,  the  illegality  being  within  the  knowledge  of  the 
party,  he  ought  to  set  out  the  by-law,  and  the  time  within  which 
the  penalty  is  to  be  recovered,  &c.,  if  the  plaintiffs  had  charged 
this  to  be  only  a  voluntary  bond,  and  not  as  an  offence,  he  might 
have  been  strongly  pressed  upon  that :  but,  stating  these  agree- 
ments of  the  Company  with  their  servants,  not  depending  upon  the 
general  law  of  the  land,  as  the  ground,  on  which  they  allege  the 
transaction  to  be  illegal,  they  take  upon  themselves  to  shew  all 
those  facts. 

The  Lobd  Chancellor  : 

I  have  looked  into  all  the  cases  ;  and  I  find  the  distinctions  Avg.  12. 
between  questions,  supposed  to  have  a  tendency  to  criminate, 
and  questions,  to  which  it  is  supposed  answers  may  be  given,  as 
having  no  connexion  with  the  other  questions,  so  very  nice,  that 
I  can  only  say,  the  strong  inclination  of  my  mind  is  to  protect 
the  party  against  answering  any  question,  not  only  that  has  a 
direct  tendency  to  criminate  him,  but  that  forms  one  step  towards 
it;  and  that,  as  these  interrogatories  are  framed,  this  party 
cannot  be  compelled  to  answer. 


R.R. — VOL.  XII.  N 
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1812.  TWOGOOD,     Ex  PAKTE. 

AugjA2,  18.  ^jg  y^^^^^  229—233.) 

Eldoit,  L.C.  Distinctioii  between  discount  and  deposit  of  bills ;  depending  on,  not 

[  229  1  ^0  mere  fact  of  indorsement,  bat  the  intention  to  make  an  absolute 

transfer,  giving  full  power  to  go  against  all  parties  on  the  bills,  or  merely 
to  enable  the  person,  with  whom  they  are  deposited,  to  receiTd  the 
amount  from  the  other  parties. 

Indorsement  primA  facie  evidence  of  the  former;  unless  the  object  of 
mere  deposit  is  clearly  shewn. 

Bill  remitted,  indorsed,  merely  to  enable  the  person  receiving  it  to 
raise  money  to  meet  future  advances,  is,  while  retained,  a  mere  deposit, 
applicable  to  the  demands  of  the  remitter,  subject  to  the  right,  under 
the  indorsement,  of  constituting  a  third  person  creditor  by  negotiating 
it ;  who  in  case  of  bankruptcy  will  prove. 

This  petition,  by  the  assignees  under  a  commission  of  bank- 
ruptcy, stated  an  agreement  between  Grossley,  the  bankrupt, 
previous  to  his  bankruptcy,  and  Richard  and  Edward  Lee,  that 
Crossley  should  deposit  with  the  Lees  bills  at  long  dates ;  which 
bills  they  were  to  receive,  when  due,  or  otherwise  dispose  of  in 
the  course  of  their  business,  as  they  should  think  fit ;  and  in 
consideration  thereof  they  were  to  accept  and  pay  Grossley's  bills 
at  three  months,  charging  him  with  interest  on  their  advances, 
and  receiving  commission  ;  and  the  surplus,  if  any,  to  remain  to 
Crossley's  account. 

At  the  time  of  Crossley's  bankruptcy,  in  1807,  his  debt  to  the 
Lees  was  8,0072. ;  and  they  held  bills,  indorsed  and  remitted  by 
him,  for  7,9992.  They  proved  the  whole  of  their  debts  under 
the  commission,  exhibiting  the  bills  as  securities.  After  that 
proof,  but  before  any  dividend,  they  received  the  amount  of  two 
of  the  bills,  amounting  to  1,424/. ;  which  sum  they  deducted, 
when  the  first  dividend  was  declared.  They  afterwards  received 
three  other  dividends ;  and  since  the  first  dividend  they  had  re- 
ceived the  amount  of  three  other  bills,  1,7922.,  and  by  dividends 
from  the  estates  of  other  parties  to  the  bills,  2,2402.  A  fifth 
dividend  had  been  declared ;  but  was  not  paid  to  them.  Bichard 
Lee  died ;  and  Edward  Lee  became  a  bankrupt. 

The  petition  prayed,  that  the  proof  under  the  commission 

against  Crossley  may  be  corrected  by  reducing  it  to  the  sum, 

•230  ]      which  should  appear  remaining  due  after  ^deducting  what  had 
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been  actnally  received  in  respect  of  the  bills  deposited,  in  the    Twooood, 
vhole  5,457i.  2».  lOd. ;  an  account  of  the  dividends  overpaid  by       *  ^^^ 
mistake,  with  liberty  to  retain  the  amount,  and,  if  not  sufficient 
to  reimburse  the  estate  of  Grossley,  to  prove  the  deficiency  under 
the  conmiission  against  Lee. 

Sir  Samuel  RomUly  and  Mr.   Cooke,  in  support  of    the 
petition  : 

It  is  settled,  that  bills,  thus  remitted,  are  to  be  considered  as 
mere  deposits,  in  the  nature  of  a  pledge ;  which  therefore  ought 
to  have  been  sold,  and  the  proof  made  only  for  the  residue 
beyond  their  produce.  *  *  The  agreement  in  this  instance  is 
to  remit  these  bills  as  a  security;  expressing  them  to  be  a 
deposit;  as  in  Ex  parte  Bloxham;\  where  bills,  remitted 
together  by  the  ^Chepstow  Bank  to  bankers  in  London,  some  [  *23i  ] 
indorsed,  others  not,  were  held  to  be  remitted  as  security,  not  by 
way  of.  discount,  without  any  distinction,  whether  indorsed  or 
not.  An  agreement  to  deposit  bills  cannot  give  a  right  to 
discount. 

Sir  Arthur  Piggott,  for  the  assignees  under  the  commission 
against  Lee,  contended,  that  there  was  a  clear  distinction 
between  the  bills,  which  had  been  paid  in  full,  and  the  others. 

Thb  Lord  Chancellor: 

The  distinction  is,  that,  if  the  subject  of  deposit  is  the  bank- 
rupt's property,  it  must  be  sold ;  and  the  excess  proved  as  a 
debt.  Where  bills  remitted  are  indorsed,  the  holder  primd  Jacte 
may  go  against  every  one,  whose  name  is  on  them ;  and,  all 
these  bills  being  indorsed,  it  is  upon  the  other  side  to  prove,  that 
the  meaning  was  not  to  give  a  demand  upon  the  bills  against  the 
drawer  and  indorsers.  This  debt  however  is  inaccurately  proved. 
The  proof  should  have  been  upon  the  bills :  and  I  think  Lee's 
estate  entitled  to  that  proof.  The  real  question  is,  whether  these 
bills  were  indorsed  to  the  Lees,  as  their  own,  to  work  out  pay- 
ment of  their  debt;  or  merely  that  they  might  collect  the 
money :  and  not  to  enable  them  to  go  against  the  indorsers :  a 

t  6  B.  B.  358  (6  Yes.  449). 
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TwooooD,    proposition  which  the  other  party  must  make  out.    In  the  case 
parte,     ^^q^  \  there  was  a  mortgage,  and  bills,  indorsed  and  not  in- 
dorsed ;   the  question  was,  upon  the  whole,  whether,  as  the 
mortgage  was  a  security,  the  bills  also,  indorsed  or  not  indorsed, 
were  intended  to  be  so  ;  and  the  Lobd  Chancellor  inferred  from 
[  *232  ]      the  mortgage,  and  the  circumstance,  that  *some  of  the  biUs  were 
not  indorsed,  that  those,  which  were  indorsed,  were  sent  merely 
as  the  others.    The  circumstance  of  indorsement  does  not  make 
a  difference,  if  the  real  meaning  was  deposit ;  as  the  indorsement 
may  be  merely  with  reference  to  facilities  in  the  remedies  to  be 
taken  against  the  other  parties :  but  that  reason,  where  it  exists, 
must  be  clearly  made  out.     It  depends  entirely  upon  this :  that 
indorsement,  though  prima  facie  evidence  against  this  petition, 
is  a  fact  not  considered  inconsistent  with  the  remedies  to  be 
given  upon  a  mere  deposit :  but  it  must  be  clearly  established, 
that  notwithstanding  indorsement  the  object  was  a  mere  deposit. 
Where  the  indorsement  is  made  merely  to  enable  the  person,  to 
whom  the  bill  is  remitted,  to  raise  money,  to  meet  his  future 
advances,  if  he  does  not  use,  but  keeps,  the  bill,  it  is,  though 
indorsed,  a  mere  deposit ;  and  he  must  apply  it  to  the  demands 
of  the  remitter  :  but  if  he  passes  it  away,  by  parting'with  it  he 
constitutes  a  third  person  a  creditor.     The  rule  has  been  fre- 
quently laid  down,  that,  where  a  bill  is  remitted  indorsed  for  the 
purpose  of  raising  money,  and  the  person,  to  whom  it  is  remitted, 
has  not  parted  with  it  at  the  time  of  the  bankruptcy  of  the  re- 
mittee, it  is  still  the  property  of  the  bankrupt :  but,  the  person, 
in  whose  hands  it  was,  might  have  raised  money  upon  it ;  and, 
if  he  parted  with  it  for  that  purpose,  that  person  would  prove  it. 
The  question  depending  upon  the  meaning  of  the  indorsement, 
I  will  refer  it  to  the  commissioners  to  report  the  circumstances, 
and  whether  the  indorsement  of  these  bills  was  intended  to  give 
[  *233  ]      the  power  of  going  against  all  *the  parties,  generally,  or  merely 
to  enable  the  indorsees  to  recover  from  the  other  persons.    In 
the  latter  case  it  is  deposit,  notwithstanding  the  indorsement. 

Aug.  18.  The  Lord  Chancellor,  having  afterwards  given  liberty  to  pro- 

duce  affidavits  instead  of  that  inquiry,  and    affidavits   being 

t  A  manuscript  case,  ExparU  Baldwin  (1797)  cited  by  Mr.  Cooke. 
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accordingly  produced  by  the  assignees  of  Lee,  declared,  that     Twogood, 
under  all  the  circumstances  these  bills  were  not  to  be  considered       *  ^* 
as  a  deposit ;  but  the  indorsees  had  a  right  to  go  against  all  the 
parties,  whose  names  were  upon  them ;  and,  though  the  proof 
was  mistaken  in  the  mode,  it  might  have  been  made  upon  the 
bills  in  the  ordinary  manner. 

The  petition  was  therefore  dismissed. 

[Xote — These  reports  were  continued  after  the  Long  Vacation, 
1812,  down  to  the  end  of  1814,  by  Messrs.  Vesey  and  Beames  in 
the  three  volumes  bearing  their  names.  The  remaining  portion 
of  Volume  19  of  Vesey  (commencing  at  p.  260),  contains  reports 
of  cases  decided  in  1815  and  1816,  and  in  order  to  maintain  the 
proper  sequence  of  dates  it  becomes  necessary  to  postpone  the 
rest  of  19  Vesey  until  the  three  volumes  of  Vesey  and  Beames 
have  been  dealt  with. — 0.  A.  S.] 
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BLYTH  V.   ELMHIEST. 

(1  Yesey  &  Beamee,  1—3.) 

Beferenoe  of  title  before  decree,  only  vhere  the  title  alone  is  disputed : 
refueed  therefore,  where  the  purchaser  on  other  grounds  resisted 
performance,  or  vhere  he  claimed  abatement  of  purchase  money 
for  misrepresentation. 

A  BILL  having  been  filed  by  the  plaintiffs,  as  vendors,  against 
the  defendant,  as  purchaser,  for  a  specific  performance,  the 
defendant  by  his  answer,  admitting  the  agreement,  alleged 
laches  on  the  part  of  the  plaintiffs,  in  not  completing  their 
contract  in  due  time,  as  a  ground  for  his  not  being  compelled  to 
perform  it.  A  motion  was  made  by  the  plaintiff,  for  a  reference 
to  the  Master,  to  look  into  the  title. 

Sir  Samuel  RomiUy^  and  Mr.  Homey  for  the  defendant, 
resisted  the  motion,  as  unusual;  where  other  matters  are  in 
dispute,  besides  the  validity  of  the  title.  The  defendant  insisting 
by  his  answer  upon  laches,  the  plaintiffs  at  the  hearing  may  be 
entitled  to  no  decree ;  and  the  reference  therefore  is  premature. 

Mr.  Hart,  and  Mr.  Parker,  in  support  of  the  motion,  con- 
tended, that  the  application  was  sanctioned  by  recent  decisions 
of  the  LoBD  Chancellor  ;  and  desired  time  to  produce  cases. 

The  Master  of  the  Bolls: 

I  certainly  must  have  cases  produced;  for  the  practice,  if 
there  be  any  such  practice,  has  been  very  recently  introduced. 
I  have  always  understood,  that  the  only  case,  in  which  the 
Court  would  make  such  an  order,  is,  where  the  title  alone  is  in 
dispute. 

The  motion  having  stood  over,  that  authorities  might  be 
produced,  was  this  day  mentioned  before  the  Lord  Chancellor. 
No  instance  was  produced :  but  it  was  still  insisted,  that  sach 
orders  had  been  made  ;  and  the  reference  could  do  no  mischief. 

The  Lord  Chancellor: 
I  do  not  recollect  such  an  instance :  but  I  take  the  rule  to  be 
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this.    Upon  a  bill  for  the  specific  performance  of  an  agreement,       Bltth 
until  that  practice,  upon  which  this  application  is  made,  was    blmhisst. 
introdaced,  the  first  issue  to  be  determined  was,  whether  the 
agreement  is  to  be  performed,  or  not;   and  accordingly  the 
decree  is  always  prefaced  by  a  declaration,  that  the  agreement 
oaght  to  be  performed.    Where  the  defendant  by  his  answer 
says,  there  is  no  objection  to  the  agreement,  except  what  arises 
from  the  circumstance,  that  the  plaintiff  cannot  make  a  title, 
the  Comrt  has  conceived  itself  to  have  an  authority  in  the  answer, 
equivalent  to  that  declaration  in  its  own  decree,  that  the  agree- 
ment oaght  to  be  performed  :  a  sort  of  confession  by  the  answer, 
that  it  oaght  to  be  execated ;  and  therefore  upon  such  an  answer 
*the  Court  has  gone  the  length  of  directing  a  reference  to  the       [  *3  ] 
Master  to  see,  whether  a  title  can  be^made:  but,  if  the  answer, 
open  reasons  solid  or  frivolous,  insists,  that  the  agreement  ought 
not  to  be  executed,  that  puts  the  plaintiff  in  this  situation ;  that 
he  is  to  look  into  the  answer ;  and  if  he  finds  nothing  in  it,  that 
will  avail  the  defendant  to  resist  the  performance,  he  either  sets 
down  the  cause  on  bill  and  answer ;  or,  if  there  is  any  thing  to 
disprove,  takes  another  course.    Where  the  record  furnishes  that 
question,  whether  the  agreement  should  be  carried  into  execu- 
tion^ unless  the  objection  is  removed  by  consent,  that  is  the  first 
question  to  be  decided ;  and  I  have  no  recollection  of  breaking 
in  upon  that ;  the  party  being  unwilling,  that  it  should  be  broken 
in  upon  ;  and  saying,  he  will  have  the  cause  heard.    In  all  the 
orders,  made  before  the  vacation,  the  defendant  had  taken 

possession. 

The  motion  was  refused. 

[Note. — So  in  another  case.  Anon,  v.  Skelton,  reported  in  the 
same  volume  (1  Y.  &  B.  516)  a  reference  before  decree  was 
refused  where  the  purchaser  claimed  abatement  of  purchase 
money  lor  misrepresentation.  The  Yice-Ghancellor  in  that  case 
observed  (p.  517),  that  the  point  rested  entirely  on  practice,  and 
he  would  not  carry  it  further  without  a  precedent.  The  Lord 
GHANCELLfOR  also  in  Paton  v.  Rogers  (1  V.  &  B.  351),  adopted  the 
rule  as  stated  in  Blyth  v.  Elmhirst,  and  see  also  Balmanno  v. 
Lumley,  post,  p.  215. — 0.  A.  S.] 
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1812.  STOCKLET  V.   STOCKLEY. 

Aiw^,  16.  ^j  y^y  ^  Beames,  23—33.) 

Eldon,  L.C.  Spocific  performance  of  a  parol  agreement  as  to  land :  the  effect  of  a 

r  23  ]  family  compromine  of  doubtful  rights ;  with  part  performance  by  posses- 

sion^  and  improvements;  and  acquiescence  for  nearly  nineteen  years:  a 
third  person  being  permitted  to  act  upon  his  conception  of  the  rights,  not 
questioned  at  the  time  by  the  defendant. 

Specific  performance  of  a  contract  entered  into  by  the  plaintiff  when 
an  infant. 

William  Stocelet,  being  seised  under  three  freehold  leases 
from  the  Earl  of  Derby  ;  one  dated  1768,  of  a  farm,  called  Gore's 
Tenement ;  another,  dated  in  1771,  of  a  farm,  called  Stockley's, 
consisting  of  a  messuage  and  several  pieces  of  land,  amongst 
which  were  two  meadows,  called  Long-Shoot  and  Bush-Hey; 
and  the  third,  dated  in  1772,  of  moss  lands,  afterwards  improved, 
and  divided  into  six  closes,  called  the  Moss  Closes ;  by  his  will, 
dated  the  8rd  September,  1782,  disposed  of  his  property  in  the 
following  terms  :  "  I  give  and  devise  to  my  son  Benjamin,  when 
[  ^24  ]  he  comes  to  the  *age  of  twenty-one  years,  all  that  my  messuage 
or  tenement,  now  in  the  possession  of  Edward  Foster,  as  farmer 
thereof,"  subject  to  certain  annuities ;  "  I  give  and  devise  to  my 
son  Thomas,  all  that  my  messuage  and  tenement,  wherein  I  now 
live,"  subject  also  to  certain  annuities. 

The  testator  died  in  September,  1782.  At  the  time,  when  he 
made  his  will,  he  occupied  the  farm  called  Gore's  Tenement,  the 
two  meadows  called  Long- Shoot  and  Bush-Hey,  and  two  of  the 
moss  closes ;  and  he  resided  in  the  house,  part  of  Gore's  Tene- 
ment ;  the  residue  of  the  property  comprised  in  the  lease  of 
1771,  together  with  the  four  remaining  moss  closes,  and  a  house 
thereon,  being  held  by  Edward  Foster. 

In  January,  1787,  a  meeting  took  place ;  at  which  the  executors 
and  widow  of  the  testator,  the  plaintiff  Thomas  Stockley,  the 
defendant  Benjamin  Stockley,  and  Benjamin  Stockley  the  elder, 
their  grandfather,  were  present,  in  order  to  settle  the  afiiairs  of 
the  testator. 

At  that  meeting,  Stockley,  the  grandfather,  stated  to  the 
plaintiff  and  defendant,  that,  as  the  two  closes,  called  Long- 
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Shoot  and  Rush-Hey,  were  comprised  in  the  lease  of  1771,  it  Stocklet 
would  be  more  convenient,  that  the  defendant  should  have  them ;  btockley. 
and  should  give,  in  exchange,  the  four  closes  of  moss  land, 
demised  to  Foster ;  adding,  that  he  knew  the  latter  were  not  so 
valuable  as  the  former ;  but  that  he  would  make  amends  to  the 
plaintiff;  to  which  proposal  the  plaintiff,  who  was  then  an  infant, 
and  the  defendant,  then  adult,  agreed  ;  also  that  during  Foster's 
lease  the  defendant  should  pay  the  plaintiff  a  certain  rent. 

The  defendant  was  soon  'after  put  in  possession  of  the  two 
closes,  called  Long-Shoot  and  Eush-Hey;  and  *had  ever  since  [*2'>] 
continued  in  possession.  He  also  paid  the  rent  to  the  plaintiff 
until  the  expiration  of  Foster's  lease,  in  February,  1789 ;  when 
tbe  plaintiff  was  put  into  possession  of  the  four  moss  closes,  and 
had  ever  since  continued  in  possession  of  them  ;  as  also  of  the 
other  two  moss  closes,  and  of  the  messuage  and  premises  called 
Gore's  Tenement,  comprised  in  the  lease  of  1768 ;  but  no  con- 
veyance had  ever  been  executed  by  the  plaintiff  or  defendant, 
either  of  the  four  moss  closes,  or  of  Long- Shoot  and  Bush-Hey. 

The  defendant  having  commenced  an  action  of  ejectment  to 
recover  the  four  closes  of  moss  land,  and  the  house  thereon,  the 
plaintiff  filed  his  bill ;  insisting,  that  if  any  doubt  could  arise  on 
the  construction  of  the  will,  he  was  entitled  to  an  execution  of 
the  agreement,  upon  part-performance  and  acquiescence  for 
nearly  nineteen  years,  and  improvements  by  him ;  that  Stockley, 
the  grandfather,  had  left  the  defendant  a  moiety  of  an  estate  at 
Burscough  ;  which  he  would  not  have  done,  in  case  he  had 
suspected,  that  the  defendant  would  have  endeavoured  to  set 
aside  the  agreement ;  which  estate  the  defendant  now  enjoyed  ; 
and  praying  a  specific  performance  of  the  agreement,  with  the 
consequential  directions  for  mutual  conveyances. 

The  answer  insisted,  that  the  testator,  by  the  words  of  his 
will,  bequeathed  to  the  plaintiff  only  the  messuage  or  tenement, 
where  he  then  lived  ;  and  that  the  lands,  belonging  to  Stockleys, 
at  that  time  in  the  occupation  of  the  testator,  were  not  included  ; 
but  only  such  lands,  as  were  usually  held  with  Gore's  Tenement. 
The  defendant  admitted  the  meeting;  but  stated,  that  on  his 
objecting  to  the  proposal,  made  by  his  grandfather,  the  latter  in 
a  threatening  manner  said,  that  he  would  force  the  defendant 
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Stocklet     to  be  quiet ;  or  ivoald  leave  him  worse ;  *froin  which  the  defen- 

mm 

Stocklkt.    dant  apprehended  that  his  grandfather  would  alter  his  will,  by 
[  *26  ]       which,  as  the  defendant  had  reason  to  believe,  the  whole  of  the 
estate  in  Borscongh  was  given  to  him ;  and,  therefore,  because 
he  stood  very  much  in  awe  of  his  grandfather,  he  forbore  to  urge 
his  claim  any  more.    The  defendant  denied  the  agreement,  and 
the  alleged  acts  of  part-performance ;  but  admitted,  that  the 
plaintiff  had  got  into  possession  of  the  four  closes  of  moss  land, 
and  was  still  in  possession  of  them ;  the  defendant  being  re- 
strained, by  the  threats  of  his  grandfather,  who  died  in  1805, 
from  sooner  asserting  his  right  to  the  moss  closes.    He  farther 
stated,  that  he  was  under  the  original  will,  made  by  his  grand- 
father, to  have  taken  the  whole  of  his  estates ;  and  that  his 
grandfather,  by  revoking  his  original  will,  and  giving  the  defen- 
dant only  a  moiety  of  the  estates,  the  whole  of  which  were  at 
the  meeting  promised  to  him  absolutely,  had  deceived  and 
disappointed  him ;  and  he  therefore  submitted,  that  he  was  no 
longer  bound  to  acquiesce  in  the  proposed  arrangement.    The 
defendant  also  insisted  upon  the  Statute  of  Frauds,  in  bar  to 
the  relief,  sought  by  the  bill. 

The  decree,  made  at  the  Bolls  on  the  27th  of  June,  1809, 
which,  it  was  admitted,  had  not  been  drawn  up  according  to  the 
intention  of  the  Court,  directed,  that  the  bill  should  ba  retained 
for  twelve  months,  and  that  the  defendant  should  be  at  liberty 
to  bring  an  ejectment  for  the  recovery  of  the  property,  and 
proceed  to  trial ;  and,  on  the  trial,  the  plaintiff  was  not  to  set 
up  the  Statute  of  Limitations ;  and  the  injunction,  which  had 
been  granted,  restraining  the  defendant  from  proceeding  at  law, 
was  continued;  and  all  farther  directions  were  reserved,  with 
liberty  to  apply  in  the  meantime. 
[  27  ]  From  this  decree  the  plaintiff  appealed  to  the  Lord  Chancellor. 

Sir  Samuel  Romilly,  and  Mr.  BeU^  for  the  plaintiff: 

This  is  a  bill  to  carry  into  execution  an  agreement,  entered 
into  a  long  time  ago ;  but  that  agreement  has  been  acquiesced 
in,  from  the  period  when  it  was  entered  into,  until  the  filing  of 
the  bill ;  between  eighteen  and  nineteen  years.  The  defendant 
conceives,  that  he  is  entitled  to  extricate  himself  from  the  obliga- 


voL.xnO     1812,    CH.     1  VESET  &  BEAMES,  27—28.  187 


tions,  imposed  upon  him  by  the  agreement,  because  the  grand-     Stocklky 
father  has  not  given  him  all  that  he  expected.    The  grandfather     stocklet. 
did  devise  to  the  plaintiff  and  defendant  according  to  his  promise ; 
and  it  is  quite  immaterial  in  what  proportions  ;  or  what  was  the 
ifftlue  of  the  estate,  given  to  each  of  them. 

In  1806  the  defendant  for  the  first  time  sets  up  a  title,  not 
only  to  the  property  he  gave,  but  also  to  that  he  received  in 
exchange ;  contending,  that  the  devise  to  the  plaintiff  extended 
only  ix)  the  house,  in  which  the  testator  resided ;  and  not,  as  it 
must  be  construed,  to  the  whole  farm,  occupied  by  him.    What- 
ever may  be  the  construction  that  ought  to  be  put  upon  the  will, 
the  Masteb  of  ths  Bolls,  if  his  opinion  was,  that  the  defendant 
should  proceed  in  ejectment,  should  have  dismissed  the  bill ;  as 
it  proceeds  upon  the  principle,  that  the  plaintiff  here  has  no 
remedy  at  law.    Nothing,  indeed,  can  be  tried  by  this  ejectment ; 
the  legal  estate  of  the  four  closes  being  certainly  in  the  defen- 
dant ;  and,  the  object  of  this  suit  to  get  a  conveyance  from  the 
defendant  of  that  legal  estate.    When  the  circumstances  are 
considered,   that  the  agreement  was  entered  into  under  the 
immediate  auspices  of  the  grandfather,  who  has  made  a  disposi- 
tion of  his  ovm  property  on  the  faith  of  it ;  the  long  acquiescence ; 
*the  construction  of  the  parties,  especially  the  defendant,  an       [  *2S  ] 
adult,  at  the  date  of  the  agreement ;  the  plaintiff  is  entitled  to 
the  decree  his  bill  seeks ;  admitting  that  the  defendant  would, 
at  law,  be  entitled  to  recover  the  four  moss  closes.    The  objection 
from  the  Statute  of  Frauds  is  answered  by  the  fact,  that  there 
has  been  a  part-performance.    It  is  next  contended,  that  the 
agreement  was  made  with  the  plaintiff,  when  an  infant :  but 
every  agreement  with  an  infant  is  not  void ;  and  the  plaintiff, 
when  adult,  acquiesced  in,  and  confirmed  this  agreement.    The 
defendant  himself  acquiesced  in  it,  until  the  death  of  his  grand- 
father ;  and  then,  as  he  has  not  got  the  whole  of  his  grand- 
father's property,  would  disturb  it :  but  supposing  the  agreement 
not  beneficial  to  him,  yet,  having  waited  until  his  grandfather's 
death,  it  would  be  a  fraud  in  the  defendant  to  impeach  it ;  the 
grandfather  having  made  his  will  on  the  faith  of  it.    The  agree- 
ment was  a  family  arrangement ;  to  establish  the  peace  of  a 
family;    and  in  this  respect  the  case  resembles  Stapilton  v. 
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Stockley    StapiltonA     The  only  diflference  is,  that  the  grandfather  here 
Stocklet.    held  out,  that  he  would  make  a  provision. 

Mr.  Martin,  and  Mr.  Ileya,  for  the  defendant : 

f  ^^  ]  *     *    As  all  the  six  closes  either  descended  to  the  defendant, 

as  eldest  son  and  heir,  or  passed  to  him  as  devisee,  there  was  no 
consideration  for  the  agreement.  If  the  grandfather  proposed 
an  exchange,  under  a  misapprehension  of  the  parties'  rights, 
what  equity  has  the  plaintiff?  The  first  question,  therefore,  is, 
whether  any  consideration  ever  passed  to  the  defendant ;  which 
might  be  successfully  contended,  if  the  legal  estate  of  the  two 
closes  passed  to  the  plaintiff.  The  next  question  is,  whether 
this  was  an  agreement,  entered  into  by  parties,  cognizant  of 
their  rights :  such  an  agreement  as  this  Court  ought  to  perform. 
The  case  of  Stapilton  v.  Stapilton  differs  from  the  present.  That 
was  the  case  of  an  actual  conveyance  of  the  estate ;  a  voluntary 

settlement ;  where  all  the  parties  were  apprised  of  their  rights. 

*     «     » 

Sir  Samuel  Romillyy  in  reply : 

*     *    If  the  two  closes  did  not  pass  by  the  devise  to  the 
plaintiff,  but  descended  to  the  defendant  as  heir,  yet  the  agree- 
/  ment  is  binding  upon  him.     There  is  no  pretence  for  alleging, 

that  the  defendant  was  ignorant  of  his  rights.  The  answer 
admits,  that  he  was  aware  of  them ;  but  says,  he  was  induced 
to  accede  by  his  expectations  from  his  grandfather.  The  plain- 
tiff, acting  on  the  faith  of  the  agreement,  has  improved  the 
property  in  his  possession ;  a  fact  admitted  by  the  answer.  The 
grandfather  actually  made  a  provision  on  the  faith  of  the  agi^ee- 
[  •30  ]  ment ;  *the  Court,  therefore,  will  not  disturb  it,  under  all  these 
circumstances.     *     ♦     ♦ 

The  Lord  Chancellor: 

J\>.  ifi.  If  this  cause  can  be  determined,  assuming,  that  these  two 

closes  did  not  pass  by  the  will  to  the  plaintiff,  but  that  a  court 
of  equity  ought  to  determine  them  to  be  his,  the  expense  of  a 
trial  at  law  must  be  regretted.     It  is  true,  in  family  arrange- 

t  1  Atk.  2. 
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ments  this  Court  has  administered  an  equity,  which  is  not     stockley 

applied  to  agreements  generally.     One  very  strong  instance  is     stoc^klet. 

the  case  of  Pullen  v.  Ready ;  t  where  legacies  were  given  ;  to  be 

forfeited  by  marriage  without  consent :  one  of  the  legatees  did 

marry  without    consent ;    a  family  arrangement  took  place ; 

giving  that  legatee  the  benefit  of  the  legacy.     That  arrangement, 

it  was  suggested,  was  under  a  mistake  of  the  law ;  that  the 

condition  was  only  in  terrorem ;  which  under  the  circumstances 

it  was  not ;  and  it  was  contended,  that  the  parties  were  not 

bound:  but  Lord  Hardwicke  said,  there  was  the  will  before 

them ;  and  if  they  chose  to  construe  it,  taking  upon  themselves 

the  knowledge  of  the  law,  he  would  hold  them  bound.     That 

case,  with  the  passage  in  Cory  v.  Cory, I  which  is  certainly 

♦very  strong,  that  an  agreement  to  settle  disputes  in  a  family,       f  •3i  ] 

and  a  reasonable  agreement,  should  be  inforced  against  a  party, 

who  was  drunk  at  the  time,  and  Stupilton  v.  StapUton,^  which, 

with  all  the  able  reasoning  in  it,  is  also  an  extremely  strong  case, 

lead  me  to  the  opinion,  that  in  these  family  arrangements  the 

Court  does  not  quite  go  the  length  of  denying  relief  upon  the 

principle,  that  prevails  between  strangers. 

1  had  a  doubt,  whether  what  is  in  Stapilton  v.  Stapilton  {  re- 
presented as  falling  from  Lord  Macclesfield,  in  Cann  v. 
Cawn,1I  could  have  been  his  language.  If  a  doubt  is  raised 
between  parties  as  to  their  rights,  and,  adverting  to  that  doubt, 
they  come  to  an  agreement,  and  that  is  a  reasonable  agreement, 
in  family  matters  the  Court  goes  a  long  way  to  carry  it  into 
execution  :  but  my  difficulty  was,  that  there  might  be  a  supposi- 
tion of  right,  without  a  doubt  upon  it ;  that  it  would  be  too  much 
to  execute  an  agreement,  entered  into  upon  such  supposition  ;  if 
unfounded  ;  and  the  words  of  Lord  Macclesfield,  instead  of  ''  a 
supposition  of  right,"  might  have  been,  "  a  doubtful  right :  *'  but 
I  observe  in  a  manuscript  note  that  I  have,  the  same  words  are 
represented  as  those  of  Lord  Macclesfield. 

I  should  be  sorry  to  decide  this  upon  a  view  of  the  case,  that 
was  not  much  pressed  at  the  Bolls.  The  decree  is  admitted  not 
to  be  drawn  up  as  the  Master  of  the  Bolls  intended ;  and  must 

t  2  Atk.  587.  II  See  1  Atk.  10. 

X  1  Ves.  Sen.  19.  II  See  1  P.  Wms.  723. 

§  1  Atk.  2. 
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stocklet  therefore  be  altered :  bat  I  do  not  hesitate  to  express  a  strong 
Stocklet.  opinion,  that  the  defendant  was  bound  under  the  circumstances. 
This  family  meeting  taking  place  after  the  testator's  death,  it  is 
impossible  to  deny,  that  there  was  a  fair  question,  whether  the 
[  *32  ]  *two  closes  did,  or  did  not,  pass  under  the  description  of  "  the 
messuage  or  tenement  in  the  possession  of  Foster : "  also, 
whether  they  passed  according  to  the  intention  of  the  testator. 
It  appears,  at  least,  at  that  conversation,  that  a  third  person,  to 
whom  both  these  parties  profess  to  pay  attention,  must  have 
taken  for  granted,  that  Thomas  was  entitled  to  these  two  closes ; 
that  such  a  belief  was  generated  in  the  mind  of  that  third 
person ;  as  he  says,  ''  Benjamin  shall  have  that,  which  Thomas 
gives  up ;  and  Thomas  shall  have  that,  which  Benjamin  gives 
up."  That  is  an  assertion  by  a  third  person,  speaking  of  the 
interests  of  the  two  others,  importing  what  he  thought,  at  least. 
If  then  he  makes  that  statement,  and  Benjamin  admits,  that  at 
that  moment  his  conception  was  quite  otherwise,  and  that 
Thomas  was  not  entitled  under  the  devise,  there  are  cases  in 
equity  of  a  third  person,  dealing  about  the  interests  of  two 
persons,  as  to  whom  he  interposes ;  asserting  their  interests  to 
be,  as  he  describes  them ;  and  another  person,  who,  conceiving 
them  to  be  otherwise,  remains  silent. 

It  is  clear  also,  that  the  grandfather  intimated  to  both  parties 
this,  at  least ;  that  with  regard  to  this  arrangement,  proposed  by 
him,  and  understood  by  him  to  be  acceded  to,  he  meant  to  make 
some  disposition  of  his  own  property ;  observing,  that  Thomas 
would  have  the  worst  of  it :  but  he  (the  grandfather)  could  set 
that  right  by  his  own  property.  He  is  permitted,  therefore,  to 
act  upon  the  supposition,  that  an  agreement  had  taken  place, 
with  regard  to  which  he  was  to  do  something.  Suppose  then 
Thomas  entitled  to  those  two  closes ;  and  the  grandfather  had 
given  him  nothing :  could  Thomas,  after  the  lapse  of  nineteen 
years  say,  that  he  had  acquiesced  under  the  expectation  of  the 
grandfather's  making  up  to  him  that  difference  ;  and  desire,  as 
he  had  been  disappointed  in  that  expectation,  to  be  discharged  ? 
[  ^33  ]  He  would  have  great  ^difficulty  in  maintaining  that.  Benjamin 
on  the  other  hand  by  his  answer  says,  the  grandfather  promised 
to  give  him  the  Burscough  estate ;  and  as  he  acted  under  the 
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expectation  of  receiving  a  greater  bounty  than  has  been  given  to 
him,  therefore  he  shall  take  that  half  of  the  estate,  which  is 
given  to  him ;  and  shall  take  back  his  own  estate  also.  It  would 
be  very  difficult  for  him  to  establish  that  claim. 

Upon  two  grounds  therefore  I  have  a  strong  opinion,  that  the 
defendant  is  bound :  1st,  that  enough  was  before  them  to  induce 
a  doubt  upon  the  question  as  to  the  legal  operation  of  the  will : 
2ndl7,  the  actual  intention  ;  and  if  they  had  a  right  to  determine 
by  compromise,  with  regard,  not  only  to  the  legal  effect  of  the 
^nll,  but  the  actual  intention,  there  is  enough  of  that  to  support 
the  agreement :  but,  if  not,  yet  under  the  effect  of  what  passed  in 
the  grandfather's  presence,  and  must  have  had  an  effect  upon 
his  intention  through  his  life,  and  what  appears  from  the  conduct 
of  the  defendant  to  have  been  his  conception  of  the  grandfather's 
intention  during  his  whole  life,  there  is  enough  to  bind  him. 

The  decree  was  made  according  to  the  prayer  of 
the  bill. 
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Stocklet 

V. 

Stookley. 


T0MLIN80N,  Ex  parte. 
BROADHUEST,  Ex  parte. 

(1  Veaey  &  Beames,  67^59.) 

OomTniflwoii  of  lunacy  the  subject  of  diacretioxi ;  regulated  solely  by 
the  benefit  of  the  lunatic,  with  reference  to  the  care  of  his  person  and 
property :  not  of  course,  therefore  upon  the  mere  fact  of  lunacy. 

The  nearest  relations,  though  opposing  a  commission  of  lunacy,  shall 
have  the  carriage  of  it,  if  granted ;  unless  some  reason  to  the  contrary. 

One  of  these  petitions  prayed,  that  a  commission  of  lunacy 
might  issae.  The  petitioner  was  a  first  cousin  of  the  alleged 
lunatic ;  and  the  application  was  opposed  by  his  brother  and 
sister ;  under  whose  care  he  was ;  who  by  the  other  petition 
prayed,  that,  if  the  commission  should  be  granted,  the  execution 
of  it  might  be  delayed  for  six  months ;  and  that  they  might  have 
the  carriage  of  it. 


1812. 
Dec.  6. 

Eldon,  L.C. 

[57] 


Mr.  Hart,  and  Mr.  Home,  in  support  of  the  petition  for  a 
commission. 
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TOMLINSON, 

PiX  parte. 

Broad- 
hurst, 

Kx  parte. 

[58] 


[•59] 


Sir  Samuel  RomiUy,  and  Mr.  Wetherell,  for  the  other  peti- 
tioners, admitted,  that,  if  the  commission  issues  of  course,  upon 
the  application  of  any  person,  a  mere  stranger,  the  gentleman, 
who  was  the  object  of  this  petition,  was  not  at  this  moment 
capable  of  managing  his  affairs :  but  they  insisted,  that  this 
commission  is  peculiarly  the  subject  of  the  Lord  Ghancellob^s 
discretion ;  that  this  must  be  considered  as  the  application  of  a 
total  stranger ;  as  there  are  such  near  relations,  a  brother  and 
sister;  who  were  most  unwilling,  that  such  a  step  should  be 
taken ;  as,  not  merely  unnecessary  for  any  purpose,  with  refer- 
ence either  to  the  person  or  property,  but  likely  to  produce  the 
most  fatal  consequences :  with  the  prospect  of  a  speedy  and  com- 
plete recovery  the  knowledge  of  such  a  circumstance,  when 
attaining  the  verge  of  reason,  might  occasion  a  relapse. 

The  Lord  Chancellor: 

It  has  not  been  contended  on  either  side,  that  the  person, 
exercising  the  office  of  Lord  Chancellor,  is  in  the  exercise  of  that 
authority,  which  he  holds  by  special  commission,  bound  to  issue 
a  commission  of  lunacy,  whenever  the  fact  of  lunacy  is  esta- 
blished. It  is  not  necessary  therefore  to  state  the  grounds  of  the 
opinion,  upon  which  I  have  acted  in  that  respect ;  and  I  should 
be  sorry,  if  I  had  to  exercise  such  an  authority ;  as,  the  object  of 
such  a  proceeding  being  the  welfare  of  the  party,  I  know,  that 
by  granting  it  in  many  cases  I  might  for  ever  prevent  the  cure. 

I  had  occasion  to  consider  this  subject  lately  upon  an  applica- 
tion for  a  commission  in  the  instance  of  Si  lady ;  who  was  un- 
questionably a  lunatic.  She  was  under  the  care  of  her  hasband ; 
who  opposed  the  application.  Discharging,  as  well  as  I  could, 
the  duty  of  considering  *whether  there  was  any  thing  in  his 
conduct,  with  reference  to  the  care  of  either  her  property  or  her 
person,  which  called  upon  me  to  interpose,  I  came  to  the  conclu- 
sion, that  no  sufficient  ground  was  laid ;  and  I  refused  to  grant 
the  commission.  That  expresses  my  opinion  upon  the  general 
point. 

The  true  point  upon  this  application  for  me  to  consider  in  the 
exercise  of  this  most  delicate  and  important  authority,  committed 
to  me,  is,  whether  it  is  really  necessary  for  the  benefit  of  the 
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lunatic,  with  reference  to  his  mental  health  and  his  property,  that 
a  commission  should  issue.  The  subject  has  been  treated  with 
great  propriety  in  avoiding  particular  detail ;  which  was  unne- 
cessary ;  as  my  habit  is  well  known  of  reading  all  the  affidavits  in 
the  execution  of  such  a  duty ;  which  I  will  carefully  do  in  this  case. 
If  the  commission  should  go,  there  is  no  reason,  why  the 
nearest  relations  should  not  have  the  carriage  of  it ;  by  which  I 
do  not  mean  to  intimate,  that  there  was  any  thing  improper  in 
the  appUcation. 

The  LoBD  Chancellor  on  a  subsequent  day  said,  he  was  in- 
clined to  think,  that  the  proper  order  would  be,  that  the  petition 
should  stand  over  until  the  first  seal  after  next  Term,  in  order 
that  a  physician  should  certify,  what  the  state  of  the  patient  is. 


TOMLINSOK, 
Ex  parte. 

BaoAD- 

nUBST, 

Ex  parte. 


BUTCHER  V.  BUTCHER.  1812. 

GOODAT  V.  BUTCHERt  %'Ji27: 

(1  Vesey  &  Beames,  79—102.)  ^^V  2. 

The  qnestion,  whether  an  appointment  is,  or  is  not  illusory,  must  be  

determined  upon  the  circumstances  of  each  case,  according  to  a  sound    Bldon,  L.C 
discretion :  the  power,  however  large  the  terms,  being  in  some  degree         [79] 
coupled  with  a  trust :  but  an  equal  distribution  is  not  required :  nor  any 
reason  for  the  inequality ;  unless  a  share  is  clearly  imsubstantial. 

The  old  practice  of  executing  a  power  of  appointment,  after  the  death 
of  one  of  the  objects,  by  giving  part  to  the  survivors,  and  letting  the 
rest  go,  as  in  default  of  appointment,  among  all,  is  incorrect. 

Boyle  V.  The  Bishop  of  Peterborovgh,  2  E.  E.  108  (1  Ves.  J.  299), 
considered. 

The  case  is  merely  noted  for  the  purpose  of  preserving  Lord 
Eldon's  comments  upon  Boyle  v.  The  Bishop  of  Peterborough. 
The  rest  of  the  case  dealing  with  the  obsolete  doctrine  of  illusory 
appointments  is  omitted  for  the  reason  given  in  6  B.  B.  182, 
note.] 


Ths  Lord  Chancellor: 

The  mode  of  executing  the  power  in  the  case  of  a  deceased 
child,  according  to  the  old  practice  of  conveyancers,  that  pre- 
vailed before  the  case  of  Boyle  v.  The  Bishop  of  Peterborough, 

t  In  re  Ware  (1890)  45  Ch.  D.  269,  69  L.  J.  Ch.  717,  63  L.  T.  62. 

B-B. — ^voL.  xn.  0 


[92] 
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BUTCHEB 

V. 
BlJTCHEB. 

Good AY 

r. 
Bqtcueb, 


was  by  giving  part  to  the  sarviving  children ;  making  no  ap- 
pointment of  the  residue ;  which  therefore  was  permitted  to  go 
as  in  default  of  appointment.    That  certainly  was  very  ill-con- 
ceived, and  incorrect.    The  consequence  was,  that,  as  in  most 
cases  the  share  unappointed  would  go  among  all,  who  attained 
twenty-one,  living  and  dead,  as  property  vested  in  them  at  that 
age,  or  on  marriage  of  daughters,  it  would  be  divisible  among  a 
child  surviving,  and  all  those,  who  were  dead :   but  it  is  very 
difficult,  almost  impossible  to  speak  of  that  sort  of  device  as  an 
appointment.    Lord  Thublow  dissented  from  that;   which  I 
understand  to  have  been  the  previous  notion  of  conveyancers ; 
and  established  the  rule  in  that  case  of  Boyle  v.  The  Bishop  of 
Peterborough;   as  it  has  been  stated  by  Sir  Arthur  Piggott; 
and  Lord  Louohborouoh  also  appears  in  Reade  v.  Reade  f  to 
have  disturbed  that  doctrine :  giving  the  fourth,  which  accord- 
ing to  the  old  course  would  have  been  divided  among  the  four,  to 
the  representatives  of  the  deceased  child.    I  do  not  perfectly 
understand  that  case ;  which  is  quite  novel  in  this  respect :  but, 
if  the  doctrine,  resulting  from  it,  is  not  agreeable  to  what  was 
previously  understood  to  be  the  law  as  to  the  fund  unappointed, 


t  5  Yes.  744,  in  which  case  there 
was  a  power  givon  by  wiU  to  a  father 
to  appoint  real  estate  by  gift,  devise 
or  otherwise  among  four  children 
nominatim^  but  there  was  no  express 
gift  in  default  of  appointment.  One 
of  the  children  haying  died  in  the 
lifetime  of  the  tostator,  the  father 
appointed  three  fourths  among  the 
three  surviving  children. 

Lord  LouGHBOEOUOH,  L.  0.,  ob- 
served, p.  749,  **  Under  those  circum- 
stances I  conceive  the  father  well 
and  properly  executed  his  power 
by  appointing  only  three  fourths  to 
his  three  surviving  children;"  and 
his  Lordship  held  that  the  unap- 
pointed fourth  devolved  upon  the 
plaintiff,  who  was  heir  at  law  of  the 
original  testator  as  well  as  heir  at 
law  of  the  deceased  child. 

It  seems  clear  that  in  default  of 
appointment  such  unappointed  fourth 


must  have  lapsed  and  devolved  upon 
the  plaintiff  as  heir  at  law  of  the 
original  testator.     This  explanation 
relieves  the  case  of  all  novelty  and 
difficulty,   and  makes   the  decision 
in  Reade  v.   Reade  consistent  with 
Boyle  V.  The  Bishop  of  Peterhorongh, 
as  well  as  with  the  other  authorities 
referred  to  by  Lord  Eldon,  whose 
disapproval    of    Reade   v.  Readt  is 
apparently  due  to  some  misappre- 
hension as  to  the  capacity  in  which 
the  plaintiff  took  the   unappointed 
fourth.       Lord     Loughborough's 
doctrine  above   quoted   is  however 
open    to    question    and     certainlj 
deserves  re- consideration,    for  it  is 
not    easy  to    understand  why    the 
death  of  an  object  even  in  the  life- 
time of  the  testator  should  limit  the 
discretion  entrusted  to  the  donee  of 
the  power  where  other   objects  of 
such  power  survive. — 0.  A.  S. 
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as  to  the  appointed  shares  it  follows  Boyle  v.  The  Bishop  of  Bdtohkr 

*P€terborough ;  which  it  is  better  to  abide  by ;  leaving  the  incon-  butcher. 

venience,  that  may  arise  from  it,  to  be  met  by  care,  than  to  gooday 
exchange  it  for  the  old  inconvenience,  nearly  as  considerable ;  *• 

BUTCHEB. 


and  not  got  rid  of  by  any  doctrine,  resting  upon  sound  principle. 
It  happens,  that  there  is  in  this  case  a  share  unappointed.  *  * 
It  is  unnecessary  to  determine,  whether  the  doctrine,  which  pre* 
railed  before  Boyle  v.  The  Bishop  of  Peterborough,  would  apply ; 
as  I  certainly  shall  not  disturb  that  case ;  and  that  is  sufficient 
with  reference  to  this  last  objection.    ♦    ♦    * 


[•93] 


LINGARD  V.  BROMLEY.f  1812. 

(1  Veaey  &  Beames,  114—118.)  I^ov^  19. 

Contributioii  enforced  among  assignees  in  bankruptcy  to  reimburse  a    Holh  Court. 
payment  by  one  under  an  order  for  a  loss,  occasioned  by  their  joint  act ;    Gbakt,  M.R. 
and  the  objection,  that  the  defendants  acted  only  for  conformity  upon        [  lU  1 
the  representation  and  advice  of  the  plaintiff,  did  not  prevail. 

No  contribution  between  wrong-doers  upon  entire  damages  for  a  tort. 

In  1805  a  commission  of  bankruptcy  issued  against  Balph 
Ogden ;  and  the  plaintiff  and  defendants  were  chosen  assignees 
under  it.  The  commissioners  at  the  instance  of  mortgagees  for 
2,324^  caused  the  mortgaged  ^premises  to  be  put  up  to  sale;  [*h'>] 
which  produced  the  sum  of  8,4001.  The  assignees,  conceiving, 
that  the  commission  could  not  be  supported,  and  that  the  mort- 
gage was  invalid,  declined  to  join  in  the  conveyance  to  the  pur- 
chaser. Upon  the  petition  of  the  mortgagees,  that  the  assignees 
might  be  compelled  to  join  in  the  conveyance,  or  that  a  re-sale 
might  be  ordered,  the  assignees  making  good  the  deficiency,  if 
any,  the  assignees  were  directed  to  concur  in  the  sale ;  with 
liberty  to  present  a  petition  to  dispute  the  validity  of  the  mort- 
gage. An  order  for  a  re-sale  was  afterwards  obtained;  which 
sale  produced  only  2,820Z. ;  and  under  another  petition  by  the 
mortgagees  the  assignees  were  ordered  to  pay  the  deficiency  of 
5802.,  with  interest  and  costs ;  amounting  to  1,1891.  Us,  Qd. ; 
which  sum  was  paid  by  the  plaintiff;  the  defendants  having 

t  Bahin  v.  Hughes  (1886)  31  Ch.  D.  390,  55  L.  J.  Ch.  472,  54  L.  T.  188. 

O  2 
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LiKOABD     been  committed  for  not  paying  according  to  that  order.    The 

Bbomlxt.    ^^^^  prayed  an  account  and  contribution. 

The  defence,  set  up  by  the  answers,  was,  that  the  plaintiff 
acted  principally  in  the  bankruptcy  :  the  defendants  relying  on 
his  representations  and  advice ;  and  concurring  only  in  form ; 
and  evidence  was  produced  of  the  plaintiff's  declarations,  that  he 
would  take  the  management  of  the  law  business  upon  himself ; 
and,  on  one  of  the  defendants  observing,  that  they  wished  to  have 
nothing  to  do  with  law,  that  he  would  bear  them  harmless.  Sec. 

Sir  Samuel  Romilly,  and  Mr.  Agar,  for  the  plaintiff : 

This  Court  is  in  the  habit  of  decreeing  contribution  and 
average  between  persons,  one  of  whom  has  paid  the  debt  of  all ; 
and  that  principle  applies  here ;  no  one  of  these  persons  having 
a  greater  interest  than  another.  The  modem  cases  on  this  head 
are  but  few :  the  principle  being  universally  admitted ;  but  it  was 
[  'ii^J  ]  formerly  much  *acted  upon.t  The  effect  of  refusing  contribu- 
tion, leaving  one  party,  who  had  paid  the  whole,  without 
remedy,  would  be  the  greatest  injustice.  Though  the  plaintiff 
took  the  active  part,  they  all  signed  the  petitions. 

Mr.  Leach,  and  Mr.  Wingfield,  for  the  defendants  : 

The  proposition,  that  contribution  and  average  constitute  a 
common  head  of  equity,  where  the  demand  arises  out  of 
contract,  cannot  be  disputed:  but  its  application  is  denied,  where 
a  party  is  charged  with  respect  to  a  tort. 

Sir  Samuel  Romilly,  in  reply  : 

If  this  case  is  to  be  determined  upon  the  distinction  between 
tort  and  contract,  the  consequences  will  be  most  prejudicial.  In 
equity  there  is  no  such  distinction  :  torts  being  only  known  at 
law.  Suppose  a  breach  of  trust,  committed  by  one  trustee, 
selling  out  stock,  receiving  the  amount,  and  persuading  his 
co-trustee  to  join  him.  In  justice  the  one  receiving  ought  to  pay : 
but  the  decree  is  against  both ;  and  according  to  this  doctrine,  if 
payment  were  enforced  against  him,  who  received  nothing,  there 
could  be  no  contribution.    If  one  trustee  by  acting  and  giving 

t  See  1  Eq.  Ca.  Abr.  113  (Ed.  1739) ;  Llof/d  y.  Maekworth,  Bunb.  Bep.  138. 
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advice  to  another  loses  his  right  to  contribution,  the  effect  would  Lingard 
be  a  premium  to  trustees  to  be  idle ;  as  the  most  active  would  bbomlet. 
incur  the  responsibility. 

The  Master  of  the  Rolls  :  ^^ov.  19. 

The  first  defence  made  in  this  case  seems  to  me  to  be  quite 
untenable.  Where  entire  damages  are  recovered  *against  several      [  'ii'  ] 
defendants  guilty  of  a  tort,  a  court  of  justice  will  not  interfere  to 
enforce  contribution  among  the  wrong-doers;  but  here  is  nothing 
but  the   non-performance  of    a  civil    obligation.    The    Lord 
Chancellor  held,  in  the  first  place,  that  the  assignees  were 
bound  to  convey ;  and  secondly,  that,  a  loss  being  occasioned  by 
their  not  having  conveyed,  they  were  bound  to  make  good  that 
loss,  with  the  costs,   arising  by  their  refusal.    The  liability 
therefore  is  not  at  all  ex  delicto ;  unless  every  refusal  to  comply 
with  a  legal  obligation  makes  a  party  guilty  of  a  delictum.  As  to 
the  second  defence,  there  are,  no  doubt,  many  cases,  in  which 
persons    may  be  all    liable,   severally  as  well  as  jointly,   to 
indemnify  a  third  party ;  and  yet  ought  not  in  equity  to  bear  the 
burthen  equally  among  themselves.    But  what  are  the  circum- 
stances of  distinction  between  these  persons  ?    It  is  not  alleged, 
that  the  plaintiff  derived  any  exclusive  benefit  from  the  acts,  in 
which  he  concurred  with  the  defendants.     Their  refusal  pro- 
duced loss  to  others ;  but  no  advantage  either  to  him  or  them. 
The  defence  is  of  a  kind,  which  a  court  of  justice  is  very  unwill- 
ing to  listen  to  ;  that,  having  undertaken  a  trust,  they  abdicated 
all  judgment  of  their  own  in  the  performance  of  it ;  and  did 
whatever  the  plaintiff  desired :  "  without  examining,"  (as  they 
say  in  so  many  words)  "into  the  matter,  or  ground,  of  the 
proceeding."     Nothing  could  be  more  mischievous  than  to  hold, 
that  trustees  may  thus  act ;  and  avoid  responsibility  by  throwing 
the  burthen  upon  the  person,  in  whom  they  have  reposed  this 
blind  confidence.    The  case  is  not,  that  they  abstain  merely 
from    interfering ;    but    they    enter    upon    the    trust ;    make 
themselves  parties  to  every  proceeding;  give  the  sanction  of 
their  names  to  each  transaction;  and  now  say,  they  are  to 
be  considered  as  total  strangers ;  and  all,  that  has  been  done,  is 
to  be  taken  as  the  act  only  of  their  co-trustee.    If  this  will  do  to 
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r. 
Bbomlet. 

[•118] 


protect  them  from  contribution,  why  would  it  not  be  sufficient  to 
throw  back  *the  burthen  upon  the  plaintiff,  if  the  defendants 
had  been  the  persons  called  upon  to  pay  in  the  first  instance  ? 
It  was  at  first  a  voluntary  act  in  them  to  take  the  judgment  of 
the  plaintiff,  as  a  guide  for  theirs.  There  is  nothing  to  shew,  that 
he  fraudulently  professed  that  to  be  his  judgment,  which  really 
was  not  such.     He  thought,  there  were  acts  of  bankruptcy, 
prior  to  the  mortgage,  that  would  invalidate  it ;  and  conceived, 
that  the  assignees  ought  not  to  convey  to  a  purchaser  under  a 
sale,  procured  by  the  mortgagees.     The  defendants  say  in  their 
answer,  they  now  believe,  there  were  such  acts  of  bankruptcy. 
Then  one  does  not  see,  why  it  should  require  much  persuasion 
to  induce  them  to  take  the  chance  of  being  able  to  prove  what 
they  believed  to  exist,  and  which,  if  proved,  would  have  been 
highly    beneficial    to    the    general    creditors.    I    see    nothing 
sufficient  to  exempt  them  from  the  liability  to  answer  for  acts,  in 
which  they  joined;  and  to  enable  them  to  throw  the  whole 
responsibility  for  those  acts  upon  the  plaintiff.    He  is  therefore 
entitled  to  the  contribution  he  prays,  with  the  costs  of  the  suit. 


1812. 
Nov.  19. 


RolU  Court, 
Qbast,  M.B. 

[124] 


MEADOWS  V.   PAERY.t 

(1  Yesey  &  Beames,  124—125.) 

A  gift  to  children  and  a  gift  over  in  case  all  such  children  die  under 
twenty-one.  The  gift  over  takes  effect  on  failure  of  the  preceding  gift 
in  consequence  of  no  such  children  haying  been  bom. 

George  Meadows  Fabby  by  his  will,  dated  the  9th  of 
November,  1808,  gave  the  residue  of  his  estate  to  his  wife 
Bebecca  Parry  and  two  other  persons — "  Upon  trust,  that  they 
do  and  shall  apply  the  dividends  and  interest  of  the  said 
securities,  so  to  be  purchased,  upon  and  for  the  maintenance, 
clothing,  educating,  and  placing  out  in  the  world,  of  all  and 
every  such  child  or  children,  as  I  may  happen  to  leave  at  my 
death,  and  born  in  due  time  after,  equally,  share  and  share 
alike,  until  they  shall  respectively  attain  the  age  of  twenty-one 

t  See  Murray  y.  JoMa,  13  E.  B.  104  (2  Y.  &  B.  313). 
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years :  then,  upon  trust,  to  pay,  assign,  and  transfer,  their  share  Meadows 
of  the  funds  and  securities,  in  which  the  same  residue  shall  have  parbt. 
been  so  invested,  equally :  and,  in  case  any  or  every  of  the  said 
children  shall  happen  to  die  before  twenty-one,  such  deceased 
children's  share  to  go  to  the  survivor ;  and,  in  case  there  shall 
be  only  one  such  child,  which  shall  attain  that  age,  then  in 
trast  to  pay  the  same  residue  to  such  only  child,  as  his,  or  her, 
own  property  for  ever  :  but,  in  case  it  shall  happen,  that  all  of 
the  said  children  shall  die  before  attaining  that  age,  then  and  in 
such  case  I  give  and  bequeath  all  such  residue  unto  my  said 
dear  wife  Bebecca  Parry,  her  executors,  administrators,  and 
assigns,  for  ever  as  her  own  sole  and  absolute  property ;  '*  and 
the  testator  appointed  the  trustees  joint  executors. 

The  testator  having  died  without  leaving,  or  ever  having  had,       [  125  ] 
any  issue,  a  bill  was  filed  by  the  plaintiff,  as  one  of  his  next  of 
kin,  against  the  widow,  for  a  moiety  of  the  residue ;  insisting, 
that,  as  the    testator    died    without    issue,  the    residue    was 
distributable,  as  undisposed  of  by  his  will. 

Mr.  Leachf  and  Mr.  Wingifield,  for  the  plaintiff. 

Mr.  Hart,  and  Mr.  Roupell,  for  the  defendant. 

For  the  plaintiff,  it  was  submitted,  that  the  circumstance  of 
the  testator's  having  children  by  his  wife,  and  their  all  dying 
under  twenty-one,  was  a  condition  precedent  to  entitle  the 
defendant,  the  widow,  to  take  the  residue :  and,  as  the  testator 
never  had  any  children,  she  was  not  entitled  to  it.  The  case  of 
Daiia  v.  Norton^  was  cited. 

The  Master  of  the  Bolls  said,  this  case  could  not  be 
distinguished  from  those,  in  which,  where  a  testator  devised  to 
the  child,  with  which  his  wife  was  ensient,  and  if  such  child  died 
before  twenty-one,  then  over,  the  devise  over  had  been  held  to 
be  good ;  though  she  proved  not  ensient. 

The  bill  was  dismissed. 

t  2  P.  Wms.  390,  and  see  Mr.      Staihatn  r.  Bdly  Cowp.  40;  Doo  v. 
Cox's  note.     See  alfio  Janes  y.  West-      Brabant,  3  Br.  G.  G.  393. 
comb,  1  Eq.  Ga.  Abr.  245,  pi.  10; 
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1812.  BRYDGES  V.  WOTTON.t 

J^ov^  26.  (1  Yeaej  &  Beamee,  134—138.) 

Bolls  Court,  Trustee,  dying  nineteen  months  after  the  testatrix,  without  having 

QRAirr,  M.B.  acted,  held  entitied  to  a  legacy,  given  as  a  token  of  regard  and  a  reoom- 

[  134  3  pence  for  his  trouble :  no  refusal  or  neglect  to  act,  where  necessary, 

appearing. 

Thb  Master's  report  in  this  case  stated,  that  the  testatrix  by 
her  will  gave  to  Nicholas  Wescomb  and  John  Wescomb 
Emmerton,  her  trustees,  fifty  guineas  each,  as  a  small  recom- 
pence  for  the  trouble  they  might  be  put  to  in  the  execution  of 
the  trusts  of  her  will.  The  Master  disallowed  the  legacy  to 
Emmerton;  as  he  had  by  his  answer  declined  to  act  in  the  trusts 
of  the  will :  allowing  the  legacy  to  Wescomb  on  the  ground,  that 
Wescomb  survived  the  testatrix  about  nineteen  months;  and 
although  he  died  without  having  acted  in  the  execution  of  the 
trusts  of  the  will,  the  Master  did  not  find  that  he  was  ever 
informed,  that  he  was  a  trustee ;  or  called  upon  to  act ;  and  he 
had  therefore  no  opportunity  of  consenting  or  declining  to  act  in 
the  execution  of  the  will. 

An  exception  was  taken  to  the  report. 

Mr,  Leach,  and  Mr,  Treslove,  in  support  of  the  exception : 

Where  a  legacy  is  given  to  a  trustee  or  executor  expressly  as  a 

recompence  for  his  trouble,  he  can  only  become  entitled  to  the 

[  *135  ]      legacy  by  undertaking  the  trust,  *in  respect  of  which  it  is  given. 

This,  which  is  clear,  as  a  general  principle,  stands  also  upon 

authority:  Humheratonv.  Humberatoml    Harrison  y.  Rowley. % 

»     *     * 

Mr.  Ric1iard$  and  Mr.  Jones,  for  the  report : 

Besides  the  distinction,  that  there  is  a  determined  mode,  in 
which  an  executor  takes  upon  him  that  office,  a  trustee  having 
no  such  means  of  indicating  his  intention  to  act,  he  has  no  right 
to  interfere,  until  the  executor  assents.  The  Master  does  not 
find,  that  this  trustee  had  any  notice.    The  debts  and  legacies 

t  See  Crawford  v.  Forshaw  (1890)  t  1  P.  Wms.  335. 

43  Ch.  D.  643,  644,  59   L.  J.  Gh.  §  4  E.  B.  199  (4  Yes.  212). 

348,  62  L.  T.  63. 
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might  not  be  paid,  and  the  residue  formed,  for  a  long  time:     Bbtdoeb 
until  all  those  objects  of  the  trust  were  fulfilled,  his  legacy  could     wotton. 
not  accrue.    Until  the  residue  is  formed,  and  the  ^assent  of  the      [  •ise  ] 
executor  given,  all  the  interest  remains  in  him.    There  is  no 
period,  at  which  it  can  be  represented,  that  any  trust  attached, 
which  this  trustee  was  not  ready  to  execute.    Can  he  then  lose 
his  legacy  on  the  ground  of  inactivity ;  having  no  motive  or 
means  of  action  ?    The  first  trust  is  for  the  executrix  for  life  ; 
vesting  in  her  the  whole  legal  and  equitable  interest ;  distinguish- 
ing it  from  the  case  of  Harrison  v.  Rowley ;  where  there  was  no 
other  legal  interest  than  that  of  the  executor. 

Mr.  Leach,  in  reply,  urged,  that  there  was  a  trust  of  the 
real  estate,  commencing  immediately  on  the  death  of  the 
testatrix :  subject  to  the  charges  to  pay  unto  or  permit  and 
empower  Mary  Brydges  to  receive  and  take  the  rents  and  profits, 
during  her  life ;  and  the  trustee  not  having  acted  in  that  respect, 
was  not  entitled  to  his  legacy ;  to  which  it  was  answered,  that 
the  bill  was  confined  to  the  personal  property ;  and  there  was  no 
notice  of  any  thing,  relative  to  real  estate. 

After  the  argument  of  the  exception  the  Master  of  the  Bolls 
observed,  that  the  will  was  imperfectly  stated  in  the  Master's 
report.  The  particular  clause  was  expressed  in  the  following 
terms: 

"  And  I  give  and  bequeath  unto  the  said  Nicholas  Wescomb 
and  John  Wescomb  Emmerton  my  trustees  herein  after  named 
the  sum  of  fifty  guineas  a-piece ;  of  which  I  beg  their  acceptance, 
as  a  token  of  my  regard  for  them,  and  a  small  recompence  for  the 
trouble  they  may  be  put  to  in  the  execution  of  the  trusts  of  this 
my  will :  the  said  legacies  of  fifty  guineas  a-piece  given  to  the 
said  Nicholas  Wescomb  and  John  Wescomb  Emmerton  to  be 
over  and  above  the  legacies  of  ten  ^guineas  hereinbefore  [  *137  ] 
bequeathed  to  them  respectively  and  to  be  paid  within  twelve 
calendar  months  after  my  death.** 

The  Master  of  the  Bolls: 
Upon  inspection  of  the  will,  so  far  as  regards  the  legacies  to      ^ov.  26. 
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Bbtdosb     the  trnsteesy  it  tarns  out  to  be  very  different  from  what  it  is 
WoTToar.     stated  to  be  in  the  abridgment  of  the  Master's  report;  with 
which  I  have  been  famished.    The    legacies  are  given,  not 
merely  in  compensation  of  future  services,  but  also  in  token  of 
regard ;  and  they  are  to  be  paid  within  twelve  months  after  the 
testatrix's  death.    Before  the  end  of  twelve  months  they  had  no 
duty  whatever  to  perform  with  regard  to  the  personal  estate. 
They  could  not  meddle  with  the  residue,  until  all  the  debts,  and 
even  the  legacies  given  by  the  first  part  of  the  will,  were  satisfied. 
At  the  end  of  the  twelve  months  they  had  a  right  to  receive  their 
own  legacies.    It  is  not  necessary  to  determine,  what  would  be 
the  case,  supposing  they  had  within  the  twelve  months  refused 
to  accept  the  trust ;  or  neglected  to  act  in  it  in  any  matter,  in 
which  their  interference  might  have  been  necessary ;  as  here  is 
no  such  refusal,  or  neglect.    It  is  true,  there  is  an  immediate 
devise  to  them  of  the  real  estate,  subject  to  the  charges  :  but  not 
upon  any  trust,  that  required  their  immediate  interference.    The 
first  trust  was  to  pay  unto,  or  to  permit  and  empower  Mary 
Brydges  to  receive  and  take,  the  rents  and  profits  during  her 
life.    It  is  by  no  means  clear,  that  this  was  not  an  use  execut-ed 
in  her.f    But  in  all  events  it  was  no  duty  of  theirs  to  turn  their 
cestui  que  trust  out  of  possession :  when  she  was  entitled  to  all 
the  rents  and  profits  during  her  life.    From  their  not  so  doing  it 
[  ^138  ]      is  impossible  to  *infer  an  abdication  of  those  active  duties,  which 
were  imposed  upon  them  in  the  event  of  her  death.    ♦    *    ♦ 

The  exception  was  accordiiigly  overruled. 
t  Vide  IDoe  y.  Btggiy  11  E.  E.  533],  2  Taunt.  109. 
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CAELEN  V.  DRURT.  1812. 

(1  Vesey  &  Beamee,  164—169.)  Dec^  24. 

nnder  a  bill  by  some  partners  in  a  joint  concern  on  bebalf  of  tbem-  Lincoln^  Inn 
selves,  and  the  others,  300  in  number,  for  a  dissolution,  receiver,  &c.         Sail. 

and  an  account,  alleging  mismanagement  by  the  managers,  the  Court  ^^^^'^j  ^•^• 
refused  to  interfere  by  injunction  and  the  appointment  of  a  receiver,  in         [  154  ] 
the  first  instance,  until  they  had  tried  the  means  of  redress,  provided  by 
the  articles. 

By  indenture,  dated  the  2l8t  of  Jane,  1808,  the  plaintiffs,  the 
defendants,  and  divers  other  persons,  agreed  to  become  partners 
in  a  concern  called  The  Bankside  Brewery,  for  a  term  of  ninety- 
nine  years,  subject  to  certain  regulations ;  amongst  which  were 
the  following : — that  the  affairs  of  the  concern  should  be  con- 
ducted by  Drury  and  two  other  of  the  defendants  by  name, 
as  managers,  at  a  certain  salary :  each  partner  to  possess  a 
several  and  distinct  right  to  his  share ;  so  that  it  should  go  to 
his  representatives,  and  not  accrue  to  the  survivors;  that  the 
managers  may  at  any  general  meeting  be  removed  and  other 
persons  elected,  such  removal  being  approved  at  a  second  general 
meeting ;  that  general  meetings  for  the  adjustment  of  the  affairs 
of  the  partnership  shall  be  held  at  Lady-day  and  Michaelmas,  or 
within  a  month  after  at  such  place  as  the  managers  shall 
appoint;  that  a  committee  of  twelve  of  the  partners  shall  be 
annually  appointed  for  auditing  the  accounts,  and  to  advise  the 
managers  for  the  better  carrying  on  the  trade ;  and  in  case  the 
managers  should  misbehave  themselves,  this  committee,  or  any 
seven  of  them,  were  authorised  to  call  a  special  general  meeting 
of  the  co-partners  to  make  a  report  thereon ;  the  committee  were 
to  meet  every  six  weeks :  and  in  case  of  emergency  oftener,  if 
two-thirds  of  it  saw  fit ;  the  managers  were  invested  with  full 
authority   to  regulate  the  general  affairs  of  the  concern,  as 
factors :  in  case  the  affairs  of  the  concern  became  embarrassed 
in  the  opinion  of  the  committee,  or  any  seven  of  them,  *a  general      [  ^155  ] 
meeting  was  to  be  convened,  to  consider  whether  the  capital 
should  be  increased,  or  the  partnership  dissolved ;  but  no  disso- 
lution was  to  take  place,  until  twice  deliberately  put,  and  carried 
by  a  majority  of  three-fourths  of  the  partners,  at  a  general 
meeting;    and  unless  confirmed  by  a  similar  majority  at  a 
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carleh      Bubseqnent  general  meeting,  specially  to  be  convened.    This 
Dbhbt.      ^^^  ^^^  subscribed  by  between  two  and  three  hundred  persons. 
A  bill  was  filed  by  the  plaintiffs,  who  were  six  of  the  committee, 
on  behalf  of  themselves,  and  all  other  the  partners,  against  the 
defendants,  three  of  whom  were  the  managers,  and  six  of  whom 
were  committee-men ;  alleging  circumstances  of  gross  misman- 
agement, and  neglect  on  the  part  of  the  managers  ;  and  praying 
an  account,  a  dissolution  of  the  partnership ;    that  a  receiver 
might  be  appointed,  and  in  the  mean  time  that  the  defendants 
might  be  in  joined  from  receiving  the  rents,  from  contracting 
debts,  and  collecting  the  effects  of  the  concern,  &c. 
A  motion  was  made  for  an  injunction  and  receiver. 

Sir  Samuel  Romilly,  and  Mr.  Bell,  for  the  motion. 

Mr.  Harty  and  Mr.  Wear ;  Mr.  Leach,  and  Mr.  ShadwtU ; 
and  Sir  Arthur  Piggott,  for  the  several  defendants : 

No  substantial  ground  has  been  laid  for  the  extraordinary 
interference  of  this  Court.  The  plaintiffs,  who  are  only  six  out 
of  three  hundred  persons,  might  if  really  aggrieved,  have  resorted 
to  the  means  of  redress,  given  them  by  the  articles.  They  have 
no  right  to  come  here,  until  they  have  failed  in  obtaining 
justice  by  pursuing  the  course,  suggested  by  the  articles.  *   ♦  • 

[  i^'G  ]  Sir  Samuel  Romilly,  in  reply  : 

*  *  The  objection,  taken  to  the  interference  of  the  Court,  that 
there  are  other  means  of  redress  pointed  out,  by  calling  a  general 
meeting,  cannot  prevail  against  the  pressing  occasion  for  such 
interference  :  the  concern  being  threatened  with  immediate  ruin, 
if  that  interference  shall  be  delayed.  Nothing  can  more  strongly 
prove  this  tlian  the  fact,  that,  though  the  original  capital  was 
upwards  of  100,0002.,  the  present  funds  scarcely  amount  to 
11,000Z.,  not  more  than  two  shillings  in  the  pound. 

The  Lord  Chancellor: 

r  157  2  *    *    I  hold  it  to  be  clear  in  the  first  place,  that,  according  to 

the  rule  of  law  the  person,  who  takes  upon  himself  the  manage- 
ment, is  answerable  to  the  whole  extent  of  his  engagements : 
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secondly,  that  each  individual  is  at  law  answerable  for  the      Cablen 
amount  of  the  whole  of  the  debts  of  the  concern ;  and  thirdly,       dbubt. 
that  each  individual  is  liable  to  a  contribution  for  what  the 
agents  have  paid:   but,   where  the  nature  of  the  institution 
necessarily  requires  a  great  number  of  persons  to  be  concerned, 
it  is  impossible  for  the  strong  arm  of  the  law,  however  powerful, 
to  grasp  them  all.     In  the  present  instance,  there  is  not  only 
nothing  to  prevent,  but  the  very  terms  of  the  articles  provide, 
that  one  thousand  six  hundred   persons  may  eventually  be 
interested  in  the  concern.    I  agree  with  what  has  been  urged 
for  the  plaintiffs,  that,  if  the  means  of  redress,  provided  by  the 
parties  themselves  in  the  articles,  are  not  effectual,  this  Court 
will  interfere.    These    parties    have    however  put  themselves 
under  the  control  of  a  committee  as  to  many  things  of  consider- 
able importance  to  their  interest.     They  seem  to  have  been 
aware  of  the  inconvenience,  arising  from  the  number  of  proprie- 
tors ;  and,  as  it  was  material  for  them  to  guard  against  disputes, 
so  likely  to  be  generated  under  this  order  of  things,  managers  are 
provided ;    and  that  this  might  not  be  insufficient,  two  annual 
meetings  are  to  be  held. 

It  is  true,  those  meetings  are  to  be  at  the  discretion  of  the  [  i^3  ] 
managers :  but  I  have  no  difficulty  in  saying,  that  this  Court 
would  compel  the  managers  to  appoint  meetings :  this  being  but 
cams  omissus  in  the  articles.  They  likewise  provide  for  removing 
the  managers;  and,  not  trusting  entirely  to  their  providence, 
make  a  provision  for  a  standing  committee  of  twelve  persons. 
If  the  conduct  of  the  managers  came  under  the  discussion  of  this 
committee,  there  must,  as  I  construe  the  articles,  be  a  subse- 
quent meeting ;  to  determine,  whether  the  managers  should  be 
dismissed,  or  not:  but  the  articles  provide,  that  a  dissolution 
shall  only  take  place  in  one  instance.  Here,  however,  I  observe, 
that  there  is  a  principle  of  a  court  of  equity  paramount  [to]  these 
agreements,  in  respect  of  which  this  Court  will  interfere ;  but 
not  in  the  first  instance.  In  order  to  obtain  that  interference  a 
case  of  breach  of  engagement,  or  abuse  of  trust,  must  be  esta- 
blished to  the  perfect  satisfaction  of  the  Court ;  that  persons  will 
not  according  to  their  duty  attend  to  the  interest  of  the  concern. 
The  managers  of  this  concern  are  entrusted  to  a  great  extent  to 
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Cablek  increase  the  capital  at  their  discretion;  which  I  take  to  be  a 
Dbubt.  very  material  circumstance.  This  Court  is  not  to  be  required  on 
every  occasion  to  take  the  management  of  every  playhouse  and 
brewhouse  in  the  kingdom :  but,  if  the  case  justifies  the  inter- 
ference of  the  Court,  it  may  appoint  a  manager  in  the  interim, 
for  the  purpose  of  winding  up,  and  putting  an  end  to,  the  con- 
cern. The  Court  however  is  not  at  once  to  assume,  that  the 
committee  will  not  act.  Here  are  twelve  trustees.  Is  it  then 
founded  in  contract,  that  six  can  come  here?  That  is  a  case 
actually  shut  out.  They  come  here  then,  on  the  ground,  not 
that  the  contract  furnishes  no  redress,  but  that  there  is  bad 
management. 

Suppose,  that  after  the  appointment  of  a  receiver  the  second 
[  '*159  ]      meeting  should  take  place ;   and  it  should  be  ^decided  at  that 
meeting,  that  the  concern  should  go  on  as  usual,  or  in  some 
other  manner  differently  from  the  course  I  had  ordered :  what 
would  be  the  result  ?    If,  however,  a  case  of  delinquency  should 
be  clearly  made  out,  I  do  not  hesitate  to  declare,  the  Court 
would  act :  but  there  must  be  a  positive  necessity  for  the  inter- 
ference of  the  Court,  arising  from  the  refusal  or  neglect  of 
the  committee  to  act.    That  may  raise  a  case  for  prompt  and 
immediate  interference ;  which  I  cannot  say  exists  at  present. 
I  express  no  opinion  upon  the  questions,  whether  this  is  a  legal 
partnership ;  and  taking  it  to  be  so,  whether  the  plaintifiEs  can 
file  a  bill  for  a  dissolution  on  behalf  of  near  three  hundred  other 
persons;  observing  merely  the  difficulty,  that  must  arise,  if 
those  other  persons  wish  the  partnership  to  be  carried  on  ;  and, 
if  the  society  be  answerable  to  the  managers,  and,  bound  to  a 
contribution  to  losses,  &c.  whether  any  one  can  institute  a  suit 
here  without  offering  to  contribute :  but,  confining  myself  to  the 
object  of  the  present  motion,  I  think  I  cannot  now  interfere :  the 
plaintiffs  having  a  remedy  in  their  own  hands,  to  which  they 
have  not  resorted :  desiring  to  be  understood,  not  to  repudiate 
the  jurisdiction ;  but  that  I  will  not  interfere,  before  the  parties 
have  tried  that  jurisdiction,  which  the  articles  have  themselv^ 

provided.! 

The  motion  was  refused  with  costs. 

t  See  Watera  y.  Taylor,  13  R.  E.  92  (2  V.  &  B.  299). 
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RAMSBOTTOM  v.  GOSDEN.  1812. 

(1  Veaey  &  Beames,  165—169.)  '^^  ^| 

A  defendant  may  adduce  parol  evidence  of  mistake  in  a  written  con- 

Rolls  flau,r* 

tract  for  the  poipoee  of  reeisting  specific  performance.  xic^***  iyv»rt. 

An  omission  in  an  agreement  by  mistake  stands  on  the  same  ground  ^^^^"^»  "•**• 
as  an  omission  by  fraud.  [  165  ] 

The  bill  in  this  cause  prayed  the  specific  performance  of  a 
contract  for  the  sale  of  an  estate  by  the  defendant  to  the  plain- 
tiflf :  the  question  raised  turning  upon  the  following  terms  of  the 
contract : — 

''And  it  is  hereby  farther  agreed  that  he  the  said  George 
Gosden  will  forthwith  make  and  deliver  unto  the  said  James 
Bamsbottom  or  his  solicitor  an  abstract  of  the  title  of  him  the 
said  George  Gosden  to  the  said  land:  and  will  also  deduce  a 
clear  title  thereto  and  also  that  the  said  George  Gosden  or  his 
heirs  and  all  other  necessary  parties  shall  and  will  on  or  before 
the  10th  of  May  next  at  the  costs  and  charges  of  either  or  both 
of  the  said  parties  hereto  in  such  proportions  as  shall  be  deter- 
mined by  Bobert  Tebbott  to  whom  the  decision  of  the  same  is 
hereby  referred  execute  proper  deeds  of  conveyance  for  conveying 
and  assuring  the  fee-simple  and  inheritance  of  the  premises  unto 
the  said  James  Bamsbottom  his  heirs  or  assigns  free  from  all 
incumbrances,"  save  a  certain  mortgage. 

The  defendant  by  his  answer  stated,  that  originally  he  had  no 
msh  to  sell ;  that  on  being  applied  to  by  plaintiff  he  had  so 
expressed  himself ;  observing,  that,  if  he  did  sell,  he  would  have 
a  certain  price  per  acre;  and  that  he  would  not  be  at  any 
expense  whatever ;  but  must  have  the  clear  and  full  amount  of 
the  purchase-money ;  that  the  plaintiff  attempted  to  induce  him 
to  bear  the  expenses  of  making  out  his  title :  but  he  refused ; 
that  the  plaintiff  afterwards  called  on  the  defendant's  solicitor,  and 
distinctly  agreed  to  leave  the  question  of  "  the  *said  expenses  "  [  •166  3 
to  the  decision  of  Tebbott ;  and  gave  directions  to  have  it  so 
inserted  in  the  contract.  The  defendant  submitted  to  make  a 
good  title  at  the  expense  of  the  plaintiff ;  alleging,  that  at  the 
time  the  contract  was  executed  not  only  he  and  his  solicitor,  but 
the  plaintiff  understood,  that  the  latter  was  to  bear  the  expenses 
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Baubbottoh  as  veil  of  making  out  the  title  as  of  the  conveyances  of  the 
GosDEK.      estate :  the  defendant  relying  also  upon  the  general  custom  for 
the  purchaser  to  pay  the  expense  of  the  conveyances. 

The  defendant's  solicitor,  who  drew  the  agreement,  and 
Tebbott,  were  examined  to  prove,  that  the  plaintiff  agreed  to  pay 
the  expense  of  making  out  the  defendant's  title;  in  deducing 
which  some  outstanding  terms  were  to  be  got  in ;  and  that  the 
omission  of  the  contract  to  express  that  intention  of  the  parties 
proceeded  from  the  mistake  of  the  solicitor. 

Sir  Samuel  Romilly  and  Mr.  Utterson,  for  the  plaintiff, 
resisted  the  introduction  of  parol  evidence  to  vary,  or  correct, 
the  written  agreement  upon  the  mere  verbal  instructions  of  the 
solicitor ;  though  in  some  cases  instruments  have  been  reformed 
upon  written  instructions. 

[They  cited,  and  distinguished,  The  Marquis  of  Townshend  v. 
Stangroom,^  Lord  Irnham  v.  Child,i  Joynes  v.  Statham,^  Clarke 
V.  GrantfW  and  other  cases.] 

r  1G7  ]  Mr.  Leach,  and  Mr.  Wilson,  for  the  defendant : 

This  agreement  varies  from  the  intention  of  the  parties  at  the 
time  of  signing  it ;  and  why  is  not  that,  when  produced  by 
accident  or  mistake,  as  good  a  defence,  as  when  created  by 
fraud ;  as  in  WooUam  v.  Ilearn  ?  H  Accident  or  mistake  can 
seldom  be  proved  by  written  evidence. 

Sir  Samuel  Romilly,  in  reply : 

The  admission  of  such  evidence  would  be  most  dangerous. 
The  security  of  a  written  agreement  would  be  vain  if  it 
remained  thus  at  the  mercy  of  the  person,  who  drew  it ;  if  it 
depended  upon  him  afterwards  to  say,  what  shall  be  the  terms. 
Here  is  no  omission  from  hurry  or  accident.  The  evidence  does 
not  amount  to  this ;  that  any  thing  is  omitted,  which  he  was 
instructed  to  insert.    He  drew  the  agreement  according  to  the 

t  6  E.  E.  312  (6  V©B.  328).  f  6  E.  E.  113  (7  Vee.  211).    See 

X  1  Br.  C.  C.  92.  also  Higgimon  v.   Clowe$^  10  B.  R. 

§3Atk.  388.  112    (15  Ves.   616);    and   see  pwf, 

11  9  E.  E.  336  (14  Ves.  619).  p.  284.— 0.  A.  8. 


V0L.xn.]     1812.    CH.    1  VESEY  &  BEAMES,  167—168.  809 

intention  of  the  parties,  aa  he  onderstood  it  at  that  time  :  bat  Baubbottoh 

I* 

his  construction  is  erroneous.    *    *    *  Qosdin. 

The  Master  of  the  Bolls  : 

There  is  no  question  in  this  case  as  to  the  substance  of  the      ^^^^  18. 
agreement :  the  dispute  relates  only  to  the  expense  of  making 
oat  the  title.     The    defendant    says,  that,  having    originally 
objected  to  be  at  that,  or  any  other,  expense,  attending  the  sale, 
a  was  ultimately  agreed,  that  Tebbott  should  determine,  by 
whom,  and  in  what  ^proportions,  all  the  expense  should  be       [  *^^  ] 
borne.    It  is  contended  by  the  defendant,  that  this  is  provided 
for  by  the  written  agreement ;  or,  if  not,  that  the  provision  has 
been  omitted  by  mistake;   which  he  offers  to  prove  by  the 
evidence  of   the  person,  who  drew  the  agreement.    As  to  the 
construction  of  the  agreement,  if  the  defendant  is  right,  there  is 
an  end  of  the  case :  if  not,  the  question  is,  whether  evidence  of 
the  mistake  can  be  admitted. 

In  my  opinion  this  agreement  refers  nothing  to  Tebbott  except 
the  expense  of  the  conveyances.  The  provision  as  to  the  title 
is  distinct  and  separate.  The  plaintiff  himself  is  to  make  out  his 
own  title :  it  is  not  indeed  said,  at  his  own  expense :  but  that 
follows,  if  there  is  no  different  stipulation  ;  which  I  think  in  this 
case  there  is  not. 

As  to  the  mistake,  I  conceive  parol  evidence  of  it  may  be 

received.     In  Joynes  v.  Statham^  Lord  Hahdwicee  held,  that  an 

omission  in  an  agreement  by  mistake  stood  upon  the  same 

ground  as   an  omission    occasioned  by  fraud.    In  that  case 

nothing  was  said  in  the  written  agreement  as  to  payment  of 

taxes ;  aa  nothing  is  said  in  this  agreement  as  to  the  expense  of 

making  out  the  title :  but  the  verbal  agreement  was,  that  the 

tenant  should  pay  the  taxes;  and  here  it  is  said,  a  verbal 

instruction  was  given  by  the  plaintiff  himself  so  to  frame  the 

agreement,  that  the  whole  question  as  to  the  expense,  both  of 

the  title  and  conveyance,  should  be  submitted  to  Tebbott ;  and  it 

is  alleged,  that  the  attorney,  who  prepared  it,  conceived,  that  the 

words  he  had  used  would  be  sufficient  for  that  purpose.    The 

Court  thinks  them  not  sufficient.    The  omission  therefore  arises 

t  3  Atk.  388. 

B.B. — yoiA.  xn.  p 
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Baksbottoh  from  the  'mistake  of  the  attorney,  contrary  to  the  intention  of 
OoBDEK.      the  parties ;  and  that  I  think  may  be  shewn  by  parol  evidence. 
[  *169  ]  It  seems  to  me,  that  the  circnmstances  of  the  transaction 

correspond  with  this  representation  of  the  attorney;  as,  if 
this  controversy  ever  existed  between  these  parties,  it  is  most 
improbable,  that  it  could  have  ended  in  the  manner,  snpposed 
by  the  plaintiff.  The  defendant  had  objected  to  be  at  the 
expense  even  of  making  out  his  own  title.  He  was  not  called 
upon  to  bear  any  other  expense ;  yet  the  dispute  is  supposed  to 
end  in  his  taking  upon  himself  absolutely  the  expense  of  making 
out  his  title,  and  then  submitting  it,  as  a  question  for  the 
determination  of  Tebbott,  whether  he  should  not  also  bear  the 
whole,  or  some  part,  of  the  expense  of  the  conveyance :  of  which 
he  had  not  before  been  called  upon  to  bear  any  part.  It  is  most 
improbable,  that  the  plaintiff  should  have  proposed  such  a  mode 
of  terminating  the  existing  difference;  or  that  the  defendant 
should  have  acquiesced  in  it. 

The  plaintiff  must  therefore  submit  to  have  the  agreement 
performed  in  the  way  contended  for  by  the  defendant :  or  the 
bill  must  be  dismissed. 


1813. 
Jan.  12. 


Zincoln'n  Inn 
Hall, 

Kldok,  L.C. 
[170] 


BUEDEN  V.  BUEDEN.t 

(1  Yesey  &  Beamee,  170—172.) 

Surviying  partner,  being  executor,  not  entitled  without  exprew 
stipulation  to  any  allowance  for  carrying  on  the  trade  after  the 
testator's  death. 

Allowed  expenses  actually  incurred  under  an  eironeous  conoeption, 
that  he  was  sole  proprietor  by  purchase  from  his  co-executors;  set  aside 
as  a  breach  of  trust ;  though  bond  fide. 

This  cause  coming  on  for  farther  directions,  a  question  was 
raised,  whether  the  defendant,  who  was  one  of  the  executors,  and 
also  was  surviving  partner  of  the  testator,  should  have  an 
allowance  for  his  management  of  the  co-partnership  trade 
subsequently  to  the  death  of  the  testator. 

Sir  Samuel  RomiUy,  and  Mr.  Bell,  for  the  plaintiffs : 
The   defendant  is  not    entitled    to    any  allowance;    since, 

t  ParJUnaon  v.  Eanhury  (1867)  L.  E.  2  H.  L.  1,  36  L.  J.  Ch.  292,  16 
L.  T.  N.  S.  243. 
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independently  of  other  circumstances,  the  profits  made  barely  bubdkn 
exceed  the  common  interest.  The  executor,  therefore  has  not  bubdxk. 
carried  on  the  trade  to  the  benefit  of  the  cestuU  que  trust.  A 
trustee  is  bomid  to  execute  his  trust  without  compensation.  An 
executor,  indeed,  if  it  be  necessary  to  continue  a  trade,  may 
employ  a  person  to  conduct  it ;  and  his  payments  to  such  person 
would  be  allowed :  but,  if  the  executor  carries  on  the  business 
himself,  he  cannot  claim  any  allowance.  It  is  impossible  to 
distinguish  that  from  the  other  duties,  inseparable  from  his 
character ;  such  as  collecting  debts,  &c. ;  for  which  he  is  clearly 
not  entitled  to  any  compensation. 

This  defendant  stood  in  the  double  capacity  of  surviving 
partner  and  executor ;  and  there  is  no  instance,  that  a  surviving 
partner,  carrying  on  a  trade  without  the  consent  of  the  other 
parties  interested,  was  held  entitled  to  an  allowance  for  manage- 
ment. The  principle  would  be  most  pernicious,  as  applied  to 
executors.  If  in  this  instance  the  cestuis  que  trust  have  derived 
some  benefit,  it  is  very  small ;  and  by  no  means  commensurate 
to  the  risk  of  their  capitals ;  and  an  allowance  for  management, 
*if  it  ought  to  be  made,  must  refer,  not  to  the  trouble  of  the  [  *i7i  ] 
person  employed,  but  to  the  benefit,  derived  to  the  cestuis  que 
trust  from  his  exertions. 

Mr.  Leach,  and  Mr.  Home,  for  the  defendant : 

The  executors  sold  to  the  surviving  partner :  and  the  Master 
reports,  that  the  sum  given  was  the  full  value  of  the  property ; 
which  proves,  that  the  transaction  was  bond  fide.  The  cestuis  que 
trusty  receiving  the  full  value  of  their  property,  incurred  no 
hazard ;  and  have  no  right  to  complain ;  as  substantial  justice 
has  been  done  them.  In  conducting  the  trade  the  defendant 
has  not  only  been  exposed  to  much  personal  labour,  but  has 
incurred  considerable  expenses  in  journeys,  &;c. ;  of  which, 
relying  on  the  faith  of  his  purchase  from  his  co-executors,  and 
considering  himself  as  thereby  sole  owner  of  the  business,  he  has 
kept  no  account.  Substantial  justice  therefore  can  only  be  done 
to  >iiTn  by  an  allowance  for  management.  Many  cases,  in  which 
cestuis  que  trust  have  been  allowed  profits,  or  interest,  at  their 
election,  are  cases  of  mere  executors ;  who  having  an  option  to 

P  2 
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Burden      carry  on  the  trade,   or    not,   could  not  complain :    bnt  this 

Bttbden.     executor,  being  also  the  surviving  partner,  had  in  his  own  right 

a  distinct  interest,  which  compelled  him  to  interfere  with  the 

trade ;  and  gave  him  the  right  to  do  so.    He  has  carried  it  on 

fairly ;  and  misconduct  is  not  imputed  to  him. 

Sir  Samtiel  KomiUy,  in  reply : 

However  material  what  is  urged  might  once  have  been  to  the 
defence,  it  is  no  longer  so  now ;  the  decree  treating  the  sale  bj 
two  executors  to  their  co-executor  as  a  breach  of  trust.  This 
cannot  be  distinguished  from  the  common  case  of  executors 
carrying  on  trade. 

[  172  ]       The  Lord  Chancellor  : 

Without  putting  the  case  on  any  other  ground,  I  take  it,  that 
the  defendant  must  be  considered  as  carrying  on  the  trade  for 
himself  and  his  co-partners.  Even  if  he  had  carried  on  the 
trade  under  articles,  he  would  not  without  an  express  stipulation 
have  been  entitled  to  an  allowance  for  his  management,  and 
time.  On  the  other  hand,  what  is  urged  as  to  his  expenses 
appears  material ;  as  he  proceeded  on  a  mistake ;  considering 
himself  as  sole  owner  of  the  trade.  I  consider  him  as  entitled  to 
those  expenses ;  but  not  to  any  allowance  for  his  own  time  and 
labour.  I  take  this  to  be  the  distinction ;  and  that,  if  a  man 
enters  into  articles  of  co-partnership,  and  the  children  are  to 
succeed  to  the  share  of  their  parent,  the  surviving  partner  is  not 
entitled  to  an  allowance  for  carrying  on  the  trade.  What  is  this 
but  a  case  of  voluntary  management  by  a  surviving  partner  for 
himself,  and  the  children  of  a  deceased  partner  ? 

Let  the  defendant  hand  over  to  the  plaintiff  the  items  of  the 
sums,  actually  expended  by  him  ;  a  moiety  of  which  he  must  be 
allowed :  but  nothing  for  his  management,  time  and  labour. 
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BRYANT,  Ex  PABrnf  1812. 

(1  Vesey  &  Beames,  211—221).  ^^'  22. 

Commiflsioii  of  bankraptcy  supported  upon  a  debt,  for  which  a  judg-  jl\ 

jnent  was  obtained  pending  the  two  months'  imprisonment  for  debt,  ^  *   ' 

oonstitating  the  act  of  bankruptcy.    Distinction  as  to  a  bond  taken ;  £;i.DQ|f  l  C 
which  would  be  void  by  relation  to  the  commencement  of  the  period. 

The  Court  of  Bankruptcy  can  inquire  into  the  validity  of  a  judgment  L  "^^^  J 
debt  proved  against  the  bankrupt's  estate. 

This  petition  was  presented  by  a  bankrupt ;  praying,  that  the 
commission  may  be  superseded. 

The  bankrupt  disputing  the  commission  upon  all  its  grounds,       [  212  ] 
the  petitioning  creditor's  debt,   the  trading,  and  the  act  of 
bankruptcy,  the  Lobd  Chancellor  directed  an  action  to  be 
brought ;  and  the  commission  was  established  by  the  verdict ; 
and  an  application  for  a  new  trial  was  refused. 

The  bankrupt,  being  stiU  dissatisfied,  in  person  pressed  the 
Lord  Chancellor  for  a  farther  investigation  by  directing  another 
trial,  or  in  some  other  way ;  and  that  the  examination  may  in 
the  mean  time  be  stayed.    *    *    * 

Mr.    Richards,    and    Mr.    Montague,    for    the    assignees, 
represented  the  bankrupt's  conduct  as  vexatious  and  oppressive. 


The  Lord  Chancbllob  :  [  218  ] 

*  "^  It  is  contended  upon  the  objection  to  the  petitioning 
creditor's  debt,  that  a  judgment,  obtained  after  an  act  of  bank- 
ruptcy, is  to  be  considered  in  quite  a  different  view  from  a  bond, 
so  taken;  as  to  which  it  has  been  long  settled,  that  a  bond, 
taken  after  an  act  of  bankruptcy  for  a  pre-existing  debt  by 
simple  contract,  would  not  merge  that  debt ;  for  this  reason ; 
that  by  the  act  of  bankruptcy  the  bond  is  a  nullity :  the  person, 
who  gives  it,  is  incapable  of  executing  such  an  instrument ;  and 
the  conseqaence  is,  that  the  debt  by  simple  contract  remains 
unaffected.  It  is  urged  however,  and  with  weight,  that  this  is 
not  so,  where  the  creditor  proceeds  to  a  judgment,  particularly 

t  Ex  parU  Lennox  (1885)  16  Q.  B.  D.  315,  55  L.  J.  a  B.  45,  54  L.  T. 
4j2. 
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Bbtakt,     a  jadgment  in  imntum.    The  bond  is  taken  from  a  man,  not 
^^'^     known  to  be  a  bankrupt:  but  a  judgment  is  obtained  from  a 

[  'zu  ]  man  in  prison,  with  the  *ob]ect  of  getting  a  better  security,  and 
founding  an  act  of  bankruptcy  upon  that  imprisonment.  All 
these  questions  were  the  proper  subject  for  an  action  at  law; 
which  were  either  disposed  of,  or,  if  not  brought  before  the 
Court,  that  is  not  the  fault  of  those,  who  sustain  the  com- 
mission. 

The  objection,  taken  to  the  affidavit  of  the  petitioning  creditor's 
debt  on  suing  out  the  commission,  is,  that  stating  the  considera- 
tion, as  supporting  the  allegation  of  debt,  the  affidavit  imports, 
that  it  is  a  debt  by  simple  contract.    The  bankrupt  contends, 
that  it  is  not  so,  but  a  debt  by  judgment ;  and  it  is  insisted, 
that  the  Act  of  Parliament,!  directing,  that  the  creditor  shall 
make  affidavit  of  "  the  truth  and  reality  "  of  his  debt,  requires, 
that  he  shall  describe  the  specific  nature  of  the  debt,  such  as  it 
is :  it  is  farther  said,  that,  when  this  creditor  proved  his  debt 
under  the  commission,  he  referred  to  the  judgment ;  and  it  is 
insisted,  not  only  that  he  must  state  his  debt  in  his  affidavit,  as 
I  have  represented,  but  coming  to  prove  under  the  commission 
he  must  prove  a  debt  of  the  same  nature,  as  well  as  the  same 
amount,  as  that  contained  in  his  affidavit.    That  is  not  the  true 
construction  of  the  Act  of  Parliament,  and  is  inconsistent  with 
the  practice,  which  has  prevailed  many  years.    Proof  apon  a 
judgment  will  not  stand  merely  upon  that,  if  there  is  not  a  debt 
due  in  "truth  and  reality; "  for  which  the  consideration  must 
be  looked  to.     The  creditor's  omission  to  mention  the  judgment 
would  not  prevent  the  commission ;  as  the  Court  is  to  be  satisfied 
by  the  affidavit,  that  there  is  a  true  and  real  debt;  and  it  has 
never  been  required,  that  the  affidavit  should  state  the  debt  with 
the  precision  of  a  special  pleader,  bringing  an  action  upon  it ; 

[  ♦215  ]  having  regard  to  all  the  securities  ♦at  the  moment.  That  was 
never  considered  necessary,  and  there  is  hardly  an  instance  in 
which  it  has  been  done.    This  objection  therefore  fails.  *  *  * 

t  Stat.  5  Geo.  XL  c.  30,  s.  23. 
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BALMAinfO   V.  LXTMLET.  isis. 

(1  Vesey  &  Beames,  224—225.)  Feb^O. 

Where  the  only  quostion  between  the  parties  to  a  suit  for  specific  per-    Eldon,  L.C. 
f onnanoe  is  a  question  of  title,  an  immediate  reference  of  title  may  be        [  224  ] 
made.f 

The  Court  cannot  compel  a  vendor  to  give  or  a  purchaser  to  take  an 
indemnity  against  a  defect  of  title. 

The  bill  prayed  the  specific  performance  of  a  contract  for  the 
purchase  of  an  estate. 

Mr.  Hart,  for  the  plaintiff,  the  vendor,  moved  for  a  reference 
of  the  title. 

Mr.  Cooke,  for  the  defendant,  the  purchaser,  objected,  that 
this  is  never  done  before  answer ;  and  such  practice  would  be 
inconvenient ;  the  answer  stating  the  grounds  of  objection  to  the 
title. 

Mr.  Hart,  in  reply,  said,  that  the  bill  was  a  mere  averment 
of  the  contract;  putting  no  special  fact  *in  issue:  therefore      [*225] 
there  was  no  use  in  waiting  for  the  answer. 

Ths  Lobd  Chancellor: 

One  diflSculty,  stated  by  Mr.  Cooke  is,  how  the  Court  is  to 
proceed  afterwards :  but  on  such  a  motion  the  Court  considers 
the  plaintiff  as  undertaking  to  do  all  such  acts  for  the  purpose 
of  executing  what  the  Court  thinks  right,  as  if  the  answer  was 
in,  and  the  cause  brought  to  hearing.  With  that  undertaking, 
if  they  cannot  state  any  objection  to  the  performance,  and  the 
reference  is  merely  to  look  into  the  title,  I  do  not  apprehend  the 
answer  to  be  necessary  before  that  reference. 

Let  the  order  go  therefore,  with  that  undertaking. 

Mr.  Cooke  desired  to  add  to  the  order  a  direction,  in  case 
the  report  should  be  against  the  title,  for  compensation  and 
indemnity  ;  suggesting,  that  as  to  part  of  the  estate  indemnity 
might  be  more  convenient  than  compensation. 

Mr.  Hart  agreed  to  the  inquiry  as  to  compensation ;  but 

t  See  ante,  p.  182. 


216 


1818-    CH.    1  VE8EY  &  BEAMES,  225. 


LB.B. 


Balmanxo 
r. 

LVULBY. 


objected  as  to  an  indemnity ;  which  might  prove  inconvenient 
to  families ;  insisting,  that  the  purchaser  must  either  take  the 
title  with  an  allowance  for  a  defect,  or  reject  it. 

The  LoBD  Chancellob  said,  he  did  not  apprehend,  the  Court 
could  compel  the  purchaser  to  take  an  indemnity,  or  the  vendor 
to  give  it ;  and  accordingly  confined  the  order  to  compensation. 


1813 

Jatf.  Vi,  13, 
14,  20. 

LincflliCit  Inn 
Jlall, 

Eldok,  L.C. 
[226  ] 


[  •227  ] 


THE  MAYOR  and  COMMONALTY  of  COLCHESTER 

V.   LOWTEN.f 

(1  Yesey  &  Beames,  226—248.) 

General  right  of  corporations,  of  whatever  nature,  at  law  to  alienate 
their  lands,  hold  in  fee,  subject  as  to  ecclesiastical  corporations  to  the 
restraining  statutes;  and  no  instance  of  a  trust  attached  upon  the 
ground  of  misapplication,  as  not  to  corporate  purposes,  except  the  case 
of  corporations,  holding  to  charitable  uses. 

A  corporation  may  bind  itself  by  submission  to  arbitration. 

The  object  of  this  bill  was,  that  indentures  of  lease  and 
release,  dated  the  26th  and  27th  of  July,  1791,  being  a  mortgage 
for  2,000/.  and  interest,  a  bond,  of  the  same  date,  as  a  collateral 
security,  and  another  indenture,  dated  the  28th  of  January,  1804, 
alleged  to  have  been  executed  under  the  corporate  seal  of  Col- 
chester, might  be  declared  void,  and  delivered  up  to  be  cancelled 
or  declared  to  stand  only  as  a  security  for  such  sums  as  were 
bond  fide  advanced  by  the  defendant  for  the  use  of  the  plaintiffs; 
and  an  injunction. 

The  bill  impeached  the  securities  of  the  26th  and  27th  of 
July,  1791,  as  unjustly  obtained  ;  and  without  any  good  or  legal 
consideration ;  alleging,  that  by  the  custom  or  usage  of  the 
borough  none  of  the  lands,  &c.  vested  in  the  Mayor  and 
commonalty,  can  be  sold  or  mortgaged  without  the  consent 
of  the  Mayor  and  commonalty  in  common  hall  assembled,  or 
the  major  part  of  them ;  a  custom  invariably  adhered  to  since 
the  charter  *of  incorporation  in  1763,  except  in  the  instance  of 
these  securities ;  to  which,  contrary  to  such  custom,  the  common 

t  Note, — Municipal  corporations   have  now   only  restricted  powers  of 
alienating  their  land.    Sec  45  &  46  Vict.  c.  50,  s.  108.— 0.  A.  S. 
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seal  was  affixed  by  the  contrivance  of  Francis  Smythies,  then  The  matob 
Town  Clerk  of  the  Borough,  whose  agent  the  defendant  was,  in  monaltt  of 
a  clandestine  manner,  without  the  assent  of  the  Mayor  and  colchebtkb 
commonalty  in  common  hall  assembled.  Lowten. 

The  bill  farther  alleged,  that  of  the  sum  of  2,0002.,  stated  in 
the  indenture  of  27th  of  July,  1791,  to  be  advanced  and  paid  by 
the  defendant  to  the  chamberlain  for  the  use  of  the  corporation, 
no  part  was  advanced  ;  but  the  real  consideration  was  a  bill  of 
costs  to  that  amount  in  defending,  as  agent  of  Smythies,  a  qtu) 
Karranto  information,  filed  against  him  in  1788  for  exercising 
the  office  of  Recorder  of  the  Borough,  and  other  suits  and 
prosecutions,  originating  in  election  and  party  purposes,  and 
not  connected  with  the  rights  and  interests  of  the  corporation. 

To  this  bill  the  defendant  put  in  a  plea  and  answer ;  pleading 
the  indentures  and  bond  of  the  26th  and  27th  July,  1791 :  a 
reference  and  award  in  1801  between  the  plaintiffs  and  defendant 
concerning  the  principal  and  interest,  secured  by  those  securities, 
that  the  plaintiffs  should  pay  the  defendant  2,2662.  16s.  and  a 
deed,  dated  the  28th  of  January,  1804,  confirming  the  mortgage 
of  1791 ;  and  by  way  of  answer  stating,  that  all  the  circum- 
stances, under  which  the  mortgage  was  obtained,  and  the  true 
consideration  thereof,  were  laid  before  the  arbitrators. 

The  plea  was  disallowed  by  the  Lobd  Ghancellob  as  covering 
too  much  in  covering  the  last  instrument. 

The  defendant  then  put  in  his  answer ;  from  which  it  appeared, 
that  he  had  lately  filed  a  bill  against  the  ^plaintiffs  for  a  fore-  [  *228  j 
closure.  He  denied  the  custom,  as  stated  by  the  plaintiffs; 
alleging,  that  the  select  body  of  the  corporation,  consisting  of 
the  Mayor,  Aldermen,  Assistants  and  Common  Council,  which 
Common  Council  consisting  of  eighteen  were  elected  by  and  out 
of  the  commonalty  at  large,  who  were  upwards  of  one  thousand 
three  hundred,  have  full  power  to  sell  or  mortgage  the  corpora- 
tion lands  without  the  consent  of  the  commonalty  at  large,  in 
common  hall  assembled.  He  denied,  that  the  common  seal  was 
affixed  to  his  mortgage  contrary  to  the  usage  by  the  contrivance 
of  Smythies  in  a  clandestine  or  improper  manner ;  admitting, 
that  it  was  affixed  without  the  consent  of  the  Mayor  and  com- 
monalty, in  common  hall  assembled,  or  the  major  part  of  them  ; 
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tbe  matob  which  he  insisted  was  not  necessary.    He  admitted,  that  the 

AMD  Com* 

MONALTT  OF  2,000^.  WEB  iiot  advaiiced  to  the  Chamberlain  for  the  use  of  the 
C0LCHE8TBB  corporatioD ;  but  arose  in  the  following  manner : — In  1787  upon 
LowTEK.  an  election  for  the  office  of  Recorder  Smythies  was  returned  as 
duly  elected.  In  consequence  of  the  warmth,  occasioned  by  this 
contest,  many  actions  were  brought  against  Edward  Gapstack, 
the  Mayor,  for  refusing  votes,  tendered  for  Mr.  Grimwood,  the 
unsuccessful  candidate;  who  applied  to  the  Court  of  King's 
Bench  for  leave  to  file  an  information  in  the  nature  of  a  quo 
warranto  against  Smythies;  which  was  terminated  by  a  com- 
promise :  Mr.  Grimwood  being  sworn  into  the  office  of  Becorder, 
and  Smythies  being  appointed  Town  Clerk.  In  1788  upon  the 
election  of  a  representative  of  the  Borough  in  Parliament,  Mr. 
Tiemey  and  Mr.  Jackson  being  the  candidates,  Bezaliel  Angier, 
the  Mayor,  made  a  special  return,  that  the  numbers  on  the  poll 
were  equal ;  and  Mr.  Tiemey  commenced  an  action  against  him 
for  a  false  return. 
[  229  ]  On  the  20th  of  July,  1789,  at  a  meeting  of  the  select  body  of 

the  corporation,  consisting  of  the  Mayor,  Aldermen,  Assistants, 
and  Common  Council,  an  order  was  made ;  reciting,  that  such 
actions  had  been  commenced,  and  the  opinion  of  the  assembly, 
that  Capstack  and  Angier  had  executed  the  office  of  Mayor 
faithfully  and  honestly ;    and  therefore  resolving,  that    they 
should  be  protected,  defended,  and  indemnified,  by  the  corpora- 
tion by  and  out  of  the  revenues  thereof  against  such  suits  ;  and, 
for  better  carrying  that  order  into  efiect,  that  the  Mayor  for  the 
time  being  together  with  any  two  of  the  Aldermen,  any  two  of 
the  Assistants,  and  any  two  of  the  Common  Council,  be  a 
comimittee  for  the  purpose  of  borrowing  a  sum,  not  exceeding 
2,000Z.,  for  answering  the  above  end;  such  committee  being 
authorized  to  raise  the  2,0002.  by  mortgage  of  the  estates  of  the 
corporation  ;  and  to  affix  the  common  seal  to  all  deeds,  necessary 
for  effecting  such  purpose.     On  the  18th  of  December,  1789, 
at  another  meeting  of  the  select  body  it  was  ordered,  that  they 
should  make  such  return  to  the  mandamus,  requiring  them  to 
swear  Mr.  Grimwood  into  the  office  of  Becorder,  as  counsel  should 
advise ;  in  order  that  the  election  might  be  tried ;  that  it  shoald 
be  tried  at  the  expense  of  the  corporation;   that  the  Mayor 
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should  be  indemnified  by  the  corporation ;  that  the  defendant  the  Hatos 
should  be  employed  to  conduct  this  business ;  and  that  the  costs  mokaltt  of 
of  defending  the  quo  warranto  cause  against  Smythies  should  be  Co^o^^tbb 
borne  by  the  corporation.  Lowtbk. 

The  answer  farther  stated,  that  in  prosecuting  and  defending 
these  causes,  2,1562.  68.  lid.  became  due  to  the  defendant ;  of 
which  sum  l,400i.  was  money  out  of  pocket;  and  his  bill  of 
costs  on  that  account  was  the  consideration  for  his  mortgage ; 
which  he  insisted  came  within  the  spirit  of  the  preceding  orders. 

The  interest  was  regularly  remitted  to  the  defendant  by  [  230  ] 
Smythies  during  his  life ;  but  since  his  death  in  1798  no  interest 
having  been  paid,  the  defendant  applied  for  his  money,  and  the 
plaintiffs  disputing  the  bills,  a  long  correspondence  ensued; 
which  terminated  in  an  agreement  for  a  reference  of  the  defen- 
dant's claims,  dated  the  22nd  of  April,  1801,  signed  and  sealed 
by  the  defendant ;  and  sealed  on  the  part  of  the  plaintiffs  with 
the  common  seal;  which  was  affixed  by  the  direction  of  the 
select  body. 

The  defendant  insisted,  that  all  the  objections  to  his  security, 
as  stated  in  the  bill,  were  laid  before  the  arbitrators  in  a  case, 
drawn  up  by  the  Town  Clerk  on  behalf  of  the  corporation ;  and 
by  the  award,  dated  the  24th  of  December,  1801,  the  sum  of 
2,266L  158.  was  found  to  be  due  from  the  plaintiffs  to  the 
defendant.  That  sum  not  being  paid,  the  defendant  in  Trinity 
Term,  1803,  filed  a  bill  for  redemption  against  a  prior  mort- 
gagee and  foreclosure  against  the  corporation  ;  but  consented  to 
stay  proceedings  in  that  suit  for  two  years  on  receiving  the 
interest  then  due,  and  an  agreement,  that  such  delay  should  not 
prejudice  the  suit,  and  that  the  future  interest  should  be  increased 
from  41. 108.  to  five  per  cent. 

In  pursuance  of  that  agreement  by  an  indenture,  dated  the 
28th  of  January,  1804,  indorsed  on  the  original  mortgage,  the 
Mayor  and  commonalty  in  consideration  of  the  sum  of  2,2662.  158. 
which  they  acknowledged  to  be  due  from  them  to  the  defendant, 
granted  and  confirmed  to  him  all  the  premises,  comprised  in  his 
original  mortgage,  to  secure  the  principal  sum  of  2,266Z.  158. 
and  interest  at  five  per  cent. ;  covenanting  to  pay  the  interest 
half-yearly,  and  the  principal  in  January,  1806.    The  interest 
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Tbb  matob  not  being  paid,  the  defendant  commenced  an  action  apon  his 

MONALTY  OF  boiid ;  and  obtained  a  verdict. 

C0LCHB8TEB  rpj^^  answer  insisted,  that  the  debt  so  owing  to  the  defendant 
LowTBN.  for  his  bill  of  costs,  was  a  legal  and  sufficient  consideration  for 
[  ^1  ]  the  bond  and  mortgage ;  that  such  bond  and  mortgage  were 
valid  and  binding  on  the  corporation  notwithstanding  the 
objection  as  to  the  mode  of  affixing  the  corporate  seal ;  that,  if 
the  original  securities  were  questionable,  they  had  been  since 
repeatedly  confirmed  by  the  award,  the  deed  of  1804,  the 
subsequent  payment  of  interest,  and  the  orders  and  admissions 
of  the  select  body;  all  which  acts  took  place  with  the  con- 
currence of  the  recorder,  the  proper  law-officer  of  the  corpora- 
tion ;  and  were  corporate  acts,  binding  the  corporation. 

On  the  12th  of  March,  1811,  the  Lord  Chancellor  directed 
four  issues,  to  be  tried  in  the  Court  of  Exchequer :  Whether  the 
common  seal  of  the  Mayor  and  commonalty  was  duly  and 
lawfully  affixed  to  the  indenture,  dated  the  26th  and  27th  July, 
1791,  the  bond,  dated  the  27th  of  July,  1791,  the  agreement, 
dated  the  22nd  of  April,  1801,  and  the  indenture,  dated  the  28th 
of  January,  1804,  or  to  any  or  either  of  those  instruments. 

Upon  the  trial  of  those  issues  the  jury  found,  that    the 
common  seal  of  the  Mayor  and  commonalty  was  duly  and 
lawfully  affixed  to  the    said    several    indentures,    bond,    and 
agreement. 
The  cause  was  heard  for  farther  directions. 

Sir  Samuel  Romilly,  Mr.  Hart,  and  Mr.  Roupell,  for  the 
plaintiffs : 

[  232  ]  ♦    *    This    cannot    be    represented  as  a  bill,  filled  by    a 

corporation  to  defeat  their  own  acts.  The  transactions  com- 
plained of  are  acts,  not  of  the  corporation,  but  of  the  select 
body ;  affixing  the  common  seal  to  instruments,  which,  though 
good  at  law,  may  be  the  proper  subject  of  relief  in  equity ;  as 
relief  would  be  given  against  a  party,  claiming  with  notice  under 
a  fraudulent  execution  of  a  legal  power  of  attorney  to  execute  a 
deed. 

The  defendant  knew,  that  the  mortgage  was  granted    for 
purposes,  in  which  the  corporation  had  no  interest ;  and,  tliat 
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the  mortgage,  if  in  the  strict  legal  sense  valid,  amounted  to  a  The  Matob 

breach  of  trust.     *    *     *  monalttop 

They  cited  The  King  v.  WaUon,\  AdUy  v.  The   WhiUtable  Colohestkb 

Company. I  Lowten. 

Sir  Arthur  Piggott,  Mr.  Richards,  Mr.  WethereU^  and  Mr.       [  234  ] 
Home,  for  the  defendant. 

^For  their  argument  see  the  reply.] 

Sir  Samuel  RomiUy,  in  reply :  [  239  ] 

In  this  cause,  certainly  of  very  great  importance,  involving 
points  of  considerable  weight,  the  defence  brings  forward  four 
questions :  first,  whether  this  Court  has  jurisdiction  :  secondly, 
whether  this  money  was  applied  for  corporate  purposes :  thirdly, 
whether  the  acts,  relied  on  as  a  confirmation,  preclude  the 
relief :  and  fourthly,  whether  any  relief  can  be  given  against  the 
defendant,  as  a  stranger,  and  a  purchaser  for  valuable  con- 
sideration. *  *  * 

The  Lord  Chancbllor,  (stating  the  circumstances  particularly,      '^^*-  -^• 
pronounced  a  judgment  containing  the  following  passages  :)  .    ^ 

*  *  I  have  no  doubt,  that,  independent  of  positive  law,  as  [  2U  ] 
to  the  legal  powers  of  a  corporation,  corporations,  civil,  ecclesias- 
tical, or  of  whatsoever  nature,  could  in  point  of  law  alienate 
lands,  of  which  they  were  seised  in  fee ;  and  the  history  of  what 
corporations,  both  aggregate  and  sole,  did.  before  the  restraining 
statutes  is  very  useful.  Civil  corporations  are  at  this  day  in  the 
constant  habit  of  making  those  alienations  :  their  title  to  make 
which  is  asserted  by  Lord  Coke.  In  the  course  of  my  experience 
in  this  Court,  of  my  present  researches,  and  of  my  examination 
of  authorities,  which,  having  had  occasion  to  consider  them 
formerly,  this  cause  has  brought  back  to  my  recollection, 
nothing  has  occurred,  shewing,  that  thene  ever  was  a  case,  in 
which  this  Court  attached  the  doctrine  of  trust,  as  applied  under 
the  words,  '•  corporate  *purposes  "  to  the  alienation  of  a  civil,  or  [  •245  ] 
indeed  of  an  ecclesiastial,  corporation.  With  regard  to  what 
was  stated  by  Sir  William  Ashhurst,  a  very  respectable  judge, 

t  1  E.  E.  461  (2  T.  B.  199).  t  H  B.  B.  87  (17  Ves.  316). 
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Thk  Hatob  and  who,  I  take  this  opportunity  of  Baying,  was  a  very  nseful 

Aim  Ooif* 

HOKALTTOF  Judgo  as  a  Commissioner  in  this  Court,  I  do  not  lay  down, 
CoLCHESTEB  gj^jj^j.  t^^t  tluB  is  the  subject  of  jurisdiction  here,  as  trust,  or  of 
LowTKK.     information  in  the  Court  of  King's  Bench.    The  opinion,  that 
this  Court  has  jurisdiction,  is  to  be  considered  as  the  opinion, 
not  only  of  Sir  William  Ashhurst,  but  of  the  whole  Court  of 
King's  Bench ;  stopping  upon  that  ground  the  argument  apon 
the  point  as  to  the  breach  of  trust,  f   Sir  Samuel  RomiUy  has  put 
it  fairly,  that  the  Court  is  not  to  act  upon  the  supposition,  that 
corporations  are  constantly  abusing  their  duty  by  applying  the 
property  not  to  corporate  purposes ;  but  on  the  other  hand,  when 
a  case  is  brought  forward,  the  Court  is  not  to  shut  its  eyes 
against  the  practice,  that  has  prevailed  in  all  times,  and  the 
judgment  upon  it ;  for,  speaking  of  corporate  puri>08es,  if  the 
purpose,  though  the  most  worthy,  that  can  be  represented,  has 
not  that  character,  the  use  of  the  seal  is  equally  improper,  and 
as  much  an  abuse  in  a  court  of  justice,  though  not  in  moral 
consideration.    As  to  what  obtains  for  instance,  in  the  ecclesias- 
tical bodies,  that  have  been  mentioned :  the  Bishop,  the  Dean 
and  Chapter,  &c.,  the  statutes,  that  leases  for  more  than  twenty- 
one  years,  or  three  lives,  and  not  at  the  old  rent,  or  more,  shall 
be  bad,  do  not  say,  that  any  lease  shall  be  good,  which  can  be 
taken  to  be  an  abuse  of  those  corporate  purposes,  for  which  the 
property  was  held ;  and  I  apprehend,  it  would  not  be  difficult 
now  to  find  Bishop's  estates,  the  old  rent  reserved  being  501., 
and  the  actual  estate .  worth,  1,000Z.  or  2,000L  per  annum.    All 
the  excess  of  that  rent,  taken  by  the  Bishop  himself,  should,  if 
[  ^246  1      he  is  a  trustee  in  a  fair  sense,  be  taken  from  *him  by  this 
Court :  yet  no  such  attempt  was  ever  made  where  the  corporation 
was  not  holding  for  charitable  purposes.    Even    those   cor- 
porations can  alienate  at  law :  but  the  alienee  will  be  a  trustee ; 
and  the  jurisdiction  in  those  cases  must  be  regarded  as  a 
contrast  to  the  other  cases  of  corporations,  holding  not  for 
charitable,  but  for  corporate  purposes ;  demonstrating,  that  this 
Court  shall  not  be  called  upon  in  the  latter  case  ;  as  it  is  in  the 
former.    *    *    * 
[  247  ]  My  opinion  upon  this  case  is,  that  the  subsequent  transactions, 

t  [R.  T.  WaUon,  1  B.  B.  461 ,  462.]    2  T.  B.  200.    Lord  Mansfield  was  absent. 
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which  took  place  between  these  parties,  bound  the  corporation  at  the  Matob 
large.    Their  constitution  is  this.    The  select  body  have  at  least  m'^lty^p 
a  right  to  bind  the  corporation  by  the  use  of  the  seal  in  matters,   Colchester 
as  to  which  the  corporation  at  large  could  bind  itself.    Without     Lowten. 
detailing  the  circumstances  from  the   first    moment  of   this 
demand,  all  the  correspondence  upon  the  part  of  the  Town 
Clerk,  which  I  take  to  be  the  correspondence  of  both  the  select 
body  and  the  corporation,  all  the  terms  proposed  as  to  part- 
payment,  &c.,  it  is  clear  that  a  corporation  may  submit  to 
arbitration.    If  the  matter  submitted  can  in  no  fair  sense  be 
stated  as  matter  of  controversy,  in  which  the  corporation  could 
deal,  such  that  a  fair  consideration  could  view  as  connected  with 
corporate  purposes,  I  do  not  say,  that  such  a  submission  would 
bind :  but,  if  it  may  be  represented  as  a  fair  question,  whether 
corporate,  or  not,  the  select  body,  being  entitled  to  act,  may 
submit  that  to  arbitration. 

This  was  submitted  to  arbitration ;  and  there  is  not  a  trace  in 
that  transaction  of  any  inattention,  or  want  of  due  attention,  to 
the  interest  of  the  corporation  at  large.  The  select  body  must, 
it  is  true,  be  considered  in  one  sense  as  the  same  body,  whose 
acts  are  brought  in  question;  but  in  another  sense  they  are 
quite  a  different  body.  Some  of  them  are  not  the  individuals, 
whose  acts  are  brought  in  question ;  and  upon  examination  my 
conclusion  is,  that  they  did  act  as  persons  exerting  their  best 
attention  for  the  corporation  at  large.  Not  a  point  was  brought 
before  the  arbitrator  otherwise  than  as  it  would  hav^  been  by 
an  agent,  having  no  other  view  *than  the  advantage  of  his  [  ^248  ] 
principal.  The  award  therefore  is  binding  at  law ;  and  was  so 
conducted  as  to  the  interests  of  the  corporation,  that,  unless 
bound  to  say,  the  purposes,  to  which  the  money  was  applied,  can 
in  no  sense  be  considered  corporate  purposes,  I  ought  not  to 
shake  that  award. 

Upon  these  grounds  I  cannot  give  the  corporation  the  relief, 
prayed  by  this  bill.  The  costs  of  the  issues  necessarily  follow 
the  event ;  and  this  bill  imputing  fraud,  when  it  is  impossible 
that  the  security  could  be  cut  down  except  upon  the  principle  of 
its  invalidity  in  law  or  equity,  I  should  not  do  justice  in  this 
particolar  case,  unless  I  dismissed  the  bill  with  costs. 
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A'M.  as,  36.  ^^  y^ggy  ^  Beanws,  248—259.) 

1813 
J     .  Q  Legacy  (reciting  the  probability  that  the  legatee  was  not  Uving)  upon 

L  '  express  condition^  that  he  shall  return  to  England  and  personally  claim 

Eldon  L.C.  ^^  ^^  executrix  or  in  the  church  porch :  if  he  shall  not  so  claim  within 

seren  years,  to  be  presumed  dead,  and  the  legacy  to  fall  into  the  residue. 

^        ^  The  legatee  not  haying  returned,  and  dying  abroad  within  seven  years, 

the  legacy  was  held  not  due;  the  existence  of  the  legatee  having 

to  be  proyed  by  the  particular  means  prescribed. 

John  Lovelace  by  a  codicil  to  his  will,  dated  the  26th  of 

November,  1796,  disposed  as  follows :  '^  I  give  unto  my  son  John 

[  *249  ]      Lovelace  at  Malaga  in  the  ^kingdom  of  Spain  2,0002.  capital 

stock,  &c.  part  of  my  stock  in  the  funds :  but  as  I  have  not 

heard  from  my  said  son  for  a  considerable  time,  and  there  is  a 

ppobability  that  he  may  not  be  now  living,  I  do  hereby  declare 

my  will  and  mind  is,  that  the  said  legacy  is  given  to  him  upon 

the  express  condition  that  he  shall  not  be  entitled  thereto  unless 

he  shall  return  to  England  and  personally  claim  the  same  of  my 

executrix  or  her  executors  or  administrators  or  in  the  church 

porch  of  the  parish  church  of  Great  Waltham  in  the  presence  of 

two  witnesses ;  and  in  case  my  said  son  shall  not  return  to 

England  and  claim  the  said  legacy  in  manner  aforesaid  within 

the  space  of  seven  years  from  the  time  of  my  decease  then  my 

will  and  meaning  is  that  he  shall  be  presumed  to  be  dead  and  in 

such  case  the  said  legacy  hereby  given  to  him  shall  be  deemed  a 

lapsed  legacy  and  sink  into  and  become  a  part  of  the  residuum 

of  my  personal  estate ;  and  I  hereby  will  and  direct  that  the 

said  legacy  shall  be  continued  in  the  bank  by  my  executrix  for 

the  time  aforesaid  after  my  decease  until  sufficient  proof  of  the 

death  of  my  said  son  shall  be  produced  or  such  claim  thereof 

shall  be  made  in  manner  aforesaid  within  that  period ;  and  that 

the  dividends  which  shall  from  time  to  time  become  due  thereon 

shall  be  received  and  vested  in  the  same  fund  to  accumulate 

together  with  the  dividends  which  shall  become  due  upon  such 

accumulated  fund  for  the  benefit  of  my  said  son,  in  case  he  shall 

make    his    claim    thereto  in  manner  and  within  the   period 

aforesaid,  or  otherwise  of  my  residuary  legatee." 
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The  testator  died  in  March,  1797.    John  Lovelace,  the  legatee,        Tulk 
died  at  Malaga  in  October,  1803 ;  at  which  place  he  was  residing  bpjj^ditch. 
at  the  date  of  the  codicil,  and  when  the  testator  died,  and  con- 
tinued to  reside  until  his  *death,  never  having  returned  to      [  •250  ] 
England,  or  personally  claimed  the  legacy;  although  he  was 
apprised  of  it  by  letter,  dated  the  16th  of  June,  1797,  transmit- 
ting a  copy  of  the  will ;  the  receipt  of  which  he  acknowledged, 
expressing  his  intention  of  coming  to  England,  when  his  affairs 
permitted  him ;  and  it  was  proved,  that  he  died  of  the  yellow 
fever  just  as  he  was  embarking  for  that  purpose. 

The  bill  was  filed  against  the  executor  of  John  Lovelace,  the 
legatee,  and  against  the  residuary  legatee  of  the  original  testator 
John  Lovelace,  who  claimed  the  legacy,  as  having  fallen  into  the 
residue.  The  plaintiff  by  his  original  bill  set  up  a  claim  under 
an  assignment  to  him  of  this  legacy  from  Lovelace,  the  legatee ; 
but  afterwards  filed  another  bill,  by  way  of  supplement  asserting 
his  title  as  a  creditor,  suing  on  behalf  of  himself  and  all  the 
other  creditors  of  John  Lovelace,  the  legatee.  The  executor 
admitted  the  debt ;  but  did  not  admit  assets. 

Mr.  Leach,  and  Mr.  Boteler,  for  the  plaintiff,  [cited  passages 
from  the  Civil  Law  to  shew  that  the  particular  mode  of  proof  of 
existence  prescribed  by  the  will  was  not  essential  to  the  gift, 
and  they  also  cited  Broome  v.  Monck^\  and Pear«aU  v.  Simpson.l] 

Mr.  Lovat,  for  the  defendant,  the  executor,  merely  stated       [  254  ] 
that  he  admitted  the  plaintiff's  debt;  but  declined  proceeding 
for  it. 

Sir  Samuel  RomiUy,  and  Mr.  Johnson^  for  the  defendant, 
the  residuary  legatee : 

♦  ♦  Upon  this  will  the  intention  is  clear  to  impose  on  this  [  255  ] 
legatee,  as  a  condition  precedent,  the  necessity  of  returning  to 
England  and  in  person  claiming  the  legacy.  The  testator  uses 
words  of  express  condition.  Evidence  may  be  read,  though  not 
of  declarations  to  explain  the  will,  of  facts,  coming  to  his  know- 
ledge afterwards ;  and  the  fact  of  his  knowledge,  that  his  son 

t  8  B.  E.  48  (10  Ves.  597).  %  10  B.  B.  1  (16  Ves.  29). 
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TuLK  was  living,  is  established  by  a  letter,  proved  as  an  exhibit, 
HotLDiTGH.  received  from  him  in  March,  1797 ;  with  two  postscripts :  one  in 
December,  1796:  the  other  in  January,  1797:  yet  with  that 
knowledge,  that  his  son  was  living,  the  testator  died  withoai 
altering  his  will.  If  it  could  be  shewn,  that  his  only  object  was 
to  ascertain,  that  his  son  was  living,  and  this  was  the  mode 
adopted,  certainly  upon  the  authorities  the  legacy  would  be  due  : 
but,  as  there  was  the  farther  object,  that  he  should  return  to 
England,  and  in  person  claim  this  legacy,  that  object  not  being 
fulfilled,  the  claim  cannot  be  supported.    *    *    * 

[  256  ]  Mr.  Leach  f  in  reply : 

The  objection  of  form,  that  there  is  no  privity  between  the 
original  and  supplemental  bills,  (though  this  seems  not  supple- 
mental, but  an  original  bill  in  the  nature  of  a  supplemental 
bill),  is  cured  by  the  admission  of  the  executor  at  the  bar ;  which 
is  a  sufficient  foundation  for  the  jurisdiction ;  as,  unless  collusion 
can  be  shewn,  all  persons,  who  could  institute  another  suit, 
would  be  bound  by  the  decree  in  this  suit :  the  executor ;  and 
all,  who  could  claim  under  him :  all  the  other  creditors ;  who,  with 
the  exception  of  collusion,  can  claim  only  through  the  executor. 
This  is  the  case  of  an  executor,  who,  having  no  assets,  declines 
trying  this  question  at  his  own  expense ;  which  gives  the  creditor 
the  right  to  try  it :  the  executor's  so  declining,  though  his 
motive  may  be  excusable,  having  the  effect  of  collusion.  The 
substantial  inquiry  is,  will  the  executor  do  justice  to  the  estate  : 
if  not,  whatever  is  the  motive,  proper  or  improper,  the  party 
interested  must  have  the  right  to  prosecute  the  claim. 


1813.        The  Lord  Chancellor: 

— "  I  think  this  legacy  is  not  due  under  the  circumstances.     The 

[  25'j  ]  cases,  cited  from  the  civil  law,  are  distinguished  in  this  respect. 
In  those  cases,  where  the  legacy  was  considered  due,  the  means, 
by  which  the  party  appeared  to  be  living,  were  not  thought  to  be 
essential :  if  the  fact  was  otherwise  established,  it  was  sufficient : 
but  there  is  in  this  will  language  plainly  shewing,  that  the  testa- 
tor did  not  mean  the  legacy  to  be  taken,  unless  the  fact,  that  the 
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partj  was  living,  was  pointed  oat  by  the  means,  by  which  the       tmx 
testator  required  that  demonstration.  Houlditgh. 

The  consequence  is,  that  the  bill  mast  be 

Dismissed  without  costs. 


KING  V.  DENISON.  i8i3. 

(1  Veeey  &  Beames,  260-  279.)  -Fb^S,  9. 

Digtinction  between  a  devise,  charged  with  debts,  and  on  trust  to  pay    Bi<noN,  L.C. 
debts.    The  former  a  beneficial  devise,  subject  to  the  particular  pur-        [  260  ] 
pose:  the  latter  limited  to  the  particular  purpose;  and  therefore  the 
interest  not  exhausted  a  resulting  trust  for  the  heir. 

Trust  by  implication  without  the  word  '*  trust." 

Devise  after  a  direction,  that  all  the  debts  shall  be  paid,  amounts  to 
a  charge. 

[The  decision  in  this  case  turned  principally  upon  the  special 
construction  of  a  will  containing  a  peculiar  disposition  of  the 
testator's  real  estate;  the  judgment  however  contains  certain 
passages  which  are  occasionally  referred  to  as  authoritative  pro- 
positions of  general  law,  and  the  case  is  here  noted  merely  for 
the  purpose  of  preserving  those  passages.] 

The  Lobd  Changellob  : 

*  *  The  principles,  applicable  to  this  case,  are  very  well  [  272  ] 
settled.  I  adopt  those,  expressed  in  Hill  v.  The  Bishop  of 
London f\  as  affording  the  grounds,  upon  which  Lord  Hardwiokb 
proceeded :  but  I  will  here  point  out  the  nicety  of  distinction,  as 
it  appears  to  me,  upon  which  this  Court  has  gone.  If  I  give  to 
A.  and  his  heirs  all  my  real  estate,  charged  with  my  debts,  that 
is  a  devise  to  him  for  a  particular  purpose,  but  not  for  that 
purpose  only.  If  the  devise  is  upon  trust  to  pay  my  debts,  that 
is  a  devise  for  a  particular  purpose,  and  nothing  more ;  and  the 
effect  of  those  two  modes  admits  just  this  difference.  The 
former  is  a  devise  of  an  estate  of  inheritance  for  the  purpose  of 
giving  the  devisee  the  beneficial  interest,  subject  to  a  particular 
purpose :  the  latter  is  a  devise  for  a  particular  purpose ;  with 
'no  intention  to  give  him  any  beneficial  interest.    Where  there-      [  *87S  ] 

t  1  Atk.  618. 
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Kma  fore  the  whole  legal  interest  is  given  for  the  purpose  of  satisfying 
Denibok.  trusts  expressed,  and  those  trusts  do  not  in  their  execution  exhaust 
the  whole,  so  much  of  the  beneficial  interest  as  is  not  exhausted 
belongs  to  the  heir:  but,  where  the  whole  legal  interest  is 
given  for  a  particular  purpose,  with  an  intention  to  give  to  the 
devisee  of  the  legal  estate  the  beneficial  interest,  if  the  whole  is 
not  exhausted  by  that  particular  purpose,  the  surplus  goes  to  the 
devisee ;  as  it  is  intended  to  be  given  to  him. 

This  is  the  meaning  of  the  several  passages  in  Hill  v.  The 
Bishop  of  London  f}  and  other  cases,  before  Lord  Haadwicke  ; 
who  marks  the  distinction,  that  the  word  ''  trust,"  was  not  made 
use  of.  That  is  a  circumstance,  to  be  attended  to ;  but  nothing 
more ;  and,  if  the  whole  frame  of  the  will  creates  a  trust,  for  the 
particular  purpose  of  satisfying  which  the  estate  is  devised,  the 
law  is  the  same,  though  the  word  ''  trust "  is  not  used  :  but  then 
the  whole  will  must  create  a  trust,  for  the  particular  purpose  of 
satisfying  which  the  estate  is  devised. 

Admitting  these  principles  to  be,  as  they  are  demonstrated  to 
be  by  all  subsequent  authorities,  the  question  is,  what  is  to  be 
the  determination  upon  this  particular  will ;  taking  into  consid- 
eration the  whole  of  its  contents  ?  Are  the  lands  devised  for  the 
mere  purpose  of  discharging  particular  trusts  :  or  is  an  intention 
expressed,  that  the  beneficial  interest  should  be  taken  with 
reference  to  that  part  of  the  legal  estate,  not  given  apon 
particular  trusts  ? 
I  274]  This  will,  made  sixty-three  years  ago,  begins  with  a  direc- 

tion, that  all  the  testatrix's  just  debts  shall  be  paid  or  satisfied  z 
that  is,  in  other  words,  exactly  the  same  as  if  she  had  given  all 
her  real  estate  subject  to  and  chargeable  with  her  debts ;  and 
the  meaning  of  that  would  be,  not  to  devise  for  the  purpose  of 
paying  the  debts,  but  to  give  the  estate  with  a  charge  upon  it  of 
the  amount  of  the  debts.  I  do  not  say,  there  may  not  be  con- 
text in  a  will,  that  would  give  another  construction  to  the  words 
''  subject  and  chargeable ;  "  and  the  question  is,  whether  those 
words  in  a  subsequent  passage  have  the  ordinary  meaning ;  or 
whether  upon  the  whole  context  the  Court  is  forced  to  say,  they 
are  not  used  in  their  ordinary  sense,  but  that  the  estate  was  given 

t  1  Atk.  618. 
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for  the  particular  purpose  of  enabling  the  person,  taking  the       eino 
legal  estate,  to  make  those  payments  ?  Denibok. 

[One  of  the  points  made  on  behalf  of  the  devisees  (as  tending 
to  rebut  the  claim  of  the  heir)  was  that  the  devisees  being  not 
sui  juris  must  have  been  intended  to  take  beneficially,  subject  to 
the  charges  imposed  by  the  will ;  upon  this  the  Lord  Chanoellob 
observed :  ] 

The  intention  cei*tainly  appears  singular  to  give  the  character       [  275  ] 
of  trustee,  and  that  merely,  to  two  young  ladies ;  the  one  a  mar- 
ried woman,  the  other  an  infant,  of  the  age  of  fifteen  or  seven- 
teen years :  two  persons,  under  circumstances  so  little  adapted 
to  such  an  office :  but  with  reference  to  that  what  was  intimated 
by  3/r.  Hargrave  must  be  taken  into  consideration  ;  that,  if  there 
is  any  trust  in  this  will,  the  testatrix  has  made  them  trustees ; 
and  upon  the  passage,  cited  from  Lord  Habdwioee's  judgment,! 
the  same  observation  had  occurred  to  me  ;   that  though  the  ap- 
pointment of  an  infant  as  trustee  is  very  singular,  it  was  actually 
made.    The  observation  therefore,  applied  to  this  part  of  the 
will,  does  not  deny,  that  these  circumstances  are  to  be  attended 
to :  but,  if  upon  the  whole  context  these  persons  are  trustees,  I 
am  not  to  say,  they  cannot  be  so,  on  the  ground,  that  one  is  a 
married  woman,  and  the  other  an  infant.    Another  singular  cir- 
cumstance is,  that  one  of  them  is  the  wife  of  one  of  the  executors ; 
and  the  testatrix  has  vested  the  trust  of  the  personal  estate,  not 
in  her,  or  the  infant,  but  in  three  gentlemen  particularly  named. 
Her  preference  of  these  persons,  giving  to  her  brothers,  her 
sister,  and  their  children,  including  her  heir,  through  a  double 
generation  these  interests  expressly  for  life,  all  these  singularities 

are  answered  by  the  fact,  that  she  has  made  this  disposition. 

*  #  «  •  * 

t  2  Ves.  Sen.  30. 
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1813.       DE  TASTET,  CARROLL,  and  ROBARTS,  Ex  pakte. 

Jpfeft.  BA  8, 12.  j^  ^^^  ^  Boames,  280-291.) 

Eldon,  L.C.  Where  an  assignee  in  bankruptcy  is  a  creditor  having  an  adrerse 

[  280  ]  interest  to  other  creditors,  the  Court  will  appoint  a  special  assignee  to 

inyestigate  his  claim. 

Joseph  Paert  having  absconded  under  a  charge  of  forgery,  a 
commission  of  bankruptcy  issued  against  him  and  Thomas 
Davenport  Latham,  his  partner  in  the  business  of  wine  and 
spirit  merchants ;  who  had  also  committed  an  act  of  bankruptcy ; 
but  was  in  no  degree  implicated  in  the  charge  of  forgery. 

At  the  first  public  meeting  under  the  commission  the  petitioner 
Firmin  De  Tastet  offered  to  prove  a  very  large  debt  upon  three 
distinct  accounts :  the  two  first  upon  discounts ;  each  to  the 
amount  of  above  8,0002. ;  and  the  third,  exceeding  80,0002.,  upon 
a  general  balance  of  accounts.  This  proof  was  resisted  by  the 
petitioning  creditor  on  the  ground,  that  between  Thursday  the 
14th  of  January,  when  the  forgeries  were  discovered,  and  Sunday 
[  ^281  ]  the  17th,  when  Parry  absconded,  *De  Tastet  had  obtained  from 
him  in  bills  and  goods  property  to  the  amount  of  60,0002. ; 
which  De  Tastet  claimed  to  hold  as  his  own,  or  as  a  security ; 
giving  credit  accordingly  in  the  account,  the  balance  of  which  he 
proposed  to  prove. 


[290] 


lu,  12.  De  Tastet,  [having  eventually  proved  his  debt  under  an  order 

of  the  Lord  Chancellor]  and  Sotilla,  a  creditor  for  10,0002.» 
were  chosen  assignees;  and  a  petition  was  presented,  praying 
the  removal  of  De  Tastet. 

Mr,  Leach,  and  Mr.  Montague,  in  support  of  the  petition  : 

The  result  is  just  what  was  foreseen :  an  appointment  of 
assignees,  upon  which  your  Lordship's  interference  is  indis- 
pensable. One  is  De  Tastet  himself;  having  an  interest 
decidedly  adverse  to  the  other  creditors  in  the  important  question 
upon  his  right  to  retain  property,  obtained  under  such  circum- 
stances :  the  other  is  a  Spaniard,  unacquainted  with  the  English 
language,  the  intimate  friend  of  De  Tastet,  and  under  his 


YOL.xn.]     1818.    CH.    1  YESEY  &  BE  AMES,  290—291.  23T^ 

influence.     The  late  case  of  Bamsbottom  is  decisive,  that  an  de  Tastet, 

assignee,  who  insists  on  holding  property  against  the  general  and    ' 

creditors,  shall  be  removed.    These  assignees  not  having  acted,  Ix^^rte  * 
there  can  be  no  objection  to  their  removal. 


Sir  Samuel  RomiUy,  Mr,  BeU,  and  Mx>  Shadwell^  for  the       [  291  ] 
assignees  suggested,  that  the  question  might  be  tried  without 
removing  De  Tastet,  by  appointing  another  assignee  for  the 
particular  purpose    of   investigating  his  claim  to  retain  the 
property  in  dispiXte. 

The  Lord  Chancellor: 

With  regard  to  Sotilla  it  is  unnecessary  to  say  any  thing : 
the  petition  not  praying  his  removal,  I  can  make  no  order  with 
respect  to  him.  As  to  De  Tastet  I  feel  very  much  the  circum- 
stance, that  he  must  now  be  a  creditor  for  86,0002. ;  and  may 
be  so  for  a  great  deal  more ;  and,  if  I  could  be  quite  sure,  that 
I  foresaw  sufficiently  to  provide  by  any  modification  of  the 
general  rule,  so  as  to  secure  the  interest  of  all  the  creditors, 
I  should  be  glad  to  take  such  a  course.  It  strikes  me,  that  this 
may  be  attained  by  appointing  one  of  these  petitioners  a  co- 
assignee;  the  person  so  appointed  to  be  the  only  one  to  act 
in  the  investigation  of  De  Tastet's  demand;  and,  if  no  more 
objection  can  be  stated,  I  will  make  that  order;  directing, 
that  such  person  shall  be  considered  as  the  sole  assignee  in  the 
investigation  of  this  demand,  and  shall  be  at  liberty  to  bring 
such  actions  and  suits  as  may  be  advisable;  taking  care, 
that  the  title  of  De  Tastet,  as  assignee,  shall  not  be  set  up 
against  them.  As  to  the  costs  of  this  application,  it  is  of  course 
to  give  them  out  of  the  fund.  The  costs  of  the  subsequent 
proceedings  must  depend  upon  their  issue. 


.i  I 


WEIGHT  V.   ATKYNS.  isis. 

(1  Vesey  &  Beamee,  313.)  T,A.  12, 20, 2C. 

For  a  report  of  this  case,  on  appeal  to  the  Lord  Chancellor 
(19  Yei8.  299),  see  18  B.  B.  199. 
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1813.  EOSS  V.  LATTGHTON.t 

^^Jl^  ^  ^-  (1  Vesey  &  Beamee,  349—350.) 

Lmeoln^i  J**  A  solicitor  is  bound  to  produce  papers  of  his  client  for  him,  or  in  caso 

'^  T  r*  ^^  ^  bankruptcy  for  his  assignees,  though  not  employed  by  them,  in 

'       '  the  cause,  for  the  purposes  of  which  he  received  them ;  but  he  is  not 

[  849  ]  bound  without  payment  to  deliver  them  up,  or  produce  them  in  any 

other  business. 

In  1812  a  decree  was  made  for  an  account  against  an  executor, 
with  the  usual  direction  to  produce  all  papers,  &c. 

The  defendant  having  since  become  bankrupt,  his  assignees 
were  incapable  of  proving  his  discharge  in  the  Master's  office, 
without  certain  vouchers,  which  were  in  the  progress  of  the 
cause  previously  to  the  bankruptcy  deposited  by  the  bankrupt 
with  his  solicitor ;  whom  the  assignees  had  not  continued  to 
employ.  On  the  part  of  the  assignee  a  motion  was  made,  that 
the  defendant,  or  his  solicitor,  might  produce,  and  shew  to  the 
Master,  all  such  vouchers,  &c.,  in  their  possession  or  power, 
relating  to  payments  made  by  the  defendant,  on  account  of  the 
estate  of  the  testator. 

Mr.  Agar,  in  support  of  the  motion. 

Mr.  Parker,  for  the  defendant's  solicitor,  resisted  the  motion, 
on  the  ground,  that  the  assignees  had  not  offered  to  pay  his  bill. 

The  Lord  Chancellob  made  the  order ;  observing,  that  there 
was  no  case,  in  which  a  solicitor,  receiving  from  his  client  papers 
in  the  course  of  a  cause  for  the  purpose  of  doing  justice  to  such 
client,  had  been  suffered  to  refuse  to  produce  them  in  that  cause ; 
that  this  was  an  application,  not  by  the  client  himself,  but  by 
those,  clothed  with  his  interest ;  and  the  circumstance,  that  the 
assignees  had  not  employed  the  solicitor,  could  make  no 
[  *350  ]  ^difference ;  but  though  the  solicitor  could  not  refuse  to  produce 
papers,  delivered  under  the  circumstances  of  this  case,  yet  he 
might  refuse  to  part  with  them,  or  to  leave  them  in  the  Master's 
office  ;  and  the  order,  therefore,  must  be  confined  to  producing 
the  papers  in  this  cause ;  not  extending  to  deUvering  them  over, 
or  to  the  production  of  them  in  any  other  matter. 

t  Simmands  v.  O.  E.  B.  Cimpany  (1808)  L.  E.  3  Oh.  797,  38  L.  J.  CL  87, 
19  L.  T.  N.  S.  235. 


voL.xn.]     1818.    CH.     1  VESEY  &  BE  AMES,  854—855.  233 


DE  MANNEVILLE  v.   CEOMPTON.  i8i3. 

(1  Vesey  &  Beames,  354—359.)  Mareh27. 

Marriage  settlement  of  personal  property  in  general  terms,    '^  all  LineolnU  Inn 
monies,  debts,  bills,  bonds,  notes,"  &c.    No  inference  of  fraud  from  the         Hall, 
cancellation,  during  the  treaty,  upon  a  fair,  moral,  consideration,  of  a    Eldon,  L.C. 
note,  the  only  instrument  of  that  description :  the  marriage  not  taking        [  354  ] 
place  upon  a  representation  of  the  pcurticulars  or  amount. 

Discretion  of  trustees,  haying  power  to  change  securities,  but  not 
without  consent,  not  controlled,  unless  mischievously  and  ruinously 
exercised. 

A  material  representation  as  to  the  circumstances  of  a  person  con- 
tracting marriage,  must  be  made  good  even  at  the  instance  of  persons 
concerned  in  fraudulently  defeating  such  representation. 

The  bill  stated  the  marriage  of  the  plaintiff  on  the  2l8t  of 

April,  1800,  with  Margaret  Crompton ;  and  that  by  the  marriage 

settlement,  dated  the  2nd  of  April,  1800,  reciting,  that  Margaret 

Crompton  was  possessed  of,  or  entitled  to,  a  considerable  personal 

estate,  part  whereof  was  secured  to  her  by  ''  mortgages,  bonds, 

notes,  and  other  securities,''  and  that  it  was  proposed,  that ''  all 

and  singular  the  said  personal  estate  of  the  said  Margaret 

Crompton,"  should  be  assigned  and  vested  in  the  defendants 

Ann  Crompton  and  Edmund  Haworth  upon  the  trusts  after 

mentioned,  it  was  witnessed,  that  in  consideration  of  the  said 

intended  marriage,  &c.  Margaret  Crompton  with  the  consent 

of  the  plaintiff  assigned  unto  Ann  Crompton  and  Haworth  ''  all 

and  singular  the  monies,  debts,  bills,  bonds,  notes,  and  other 

securities  for  money,  chattels  real  and  other  chattels  and  personal 

estate,"  of  Margaret  Crompton,  to  hold  to  such  uses,  &c.  as  she 

should  appoint,  and  for  want  thereof  then  for  her  sole  and 

separate  use ;  with  limitations  over,  by  which  the  husband  took 

a  partial,  contingent,  interest ;  f  and  a  power  to  the  trustees, 

bat  not  without  the  consent  in  writing  of  Mrs.  De  Manneville, 

to  call  in  any  of  the  securities,  and  make  sale  from  time  to 

time,  and  to  re-invest  the  money  upon  the  same  trusts. 

The  bill  farther  stating,  that  among  the  property  to  which 
Mrs.  De  Manneville  was  entitled,  was  a  promissory  *note  for      [^355] 
2,0OOZ.  by  her  mother  Ann  Crompton,  the  trustee,  for  valuable 
consideration,  which  note  had  been  cancelled  and  destroyed 

t  See  />«  Manneville  y.  Dt  Manneville,  7  B.  B.  340  (10  Yes.  52). 
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Dk  iunnk.  either  by  the  trustees,  or  Mrs.  De  Manneville,  who  had  ceased 
9.  to  live  with  her  husband,  and  that  other  property  was  out  upon 

Cbompton.  ixazardous  security,  prayed  an  account  of  the  personal  estate, 
which  Margaret  De  Manneville  was  interested  in  or  entitled  to 
at  the  time  of  making  the  settlement ;  and  that  in  taking  the 
account  Ann  Crompton  may  stand  charged  with  the  sum  of 
2,0002.,  in  which  she  was  so  indebted  to  her  daughter,  &c. 

The  answer  of  the  trustees  and  Mrs.  De  Manneville  repre- 
sented, that  the  note  for  2,000Z.  was  given  seventeen  years  ago 
by  Mrs.  Crompton,  without  any  consideration,  at  the  instance 
of  her  brother,  as  some  provision  in  case  of  her  second  marriage 
for  her  daughter ;  whose  fortune  at  that  time  was  inconsiderable : 
but  Mrs.  De  Manneville  about  a  year  before  her  marriage, 
whether  before  or  after  the  instructions  for  the  settlement,  or 
while  the  marriage  was  in  contemplation,  the  defendants  could 
not  recollect,  having  acquired  a  large  accession  of  fortune,  with- 
out the  desire  or  previous  knowledge  of  her  mother  brought  the 
note,  and  burnt  it  before  her. 

Mr.  Richards,  and  Mr.  Bell,  for  the  plaintiffs. 

Sir  Samuel  BomiUy,  and  Mr.  Agar,  for  the  defendants. 

Thb  Lobd  Chakgellob: 

This  is  a  case  of  importance  in  two  views  of  it :  first,  I  should 
be  very  unwilling  to  relax  a  principle,  which  has  long  prevaUed 
[  *356  ]      both  at  law  and  in  equity ;  that,  if  a  ^representation  is  made 
upon  the  circumstances  of  a  person  about  to  form  a  connection 
in  marriage,  and  that  representation  is  of  such  a  nature,  that, 
if  not  made  good,  or  if  varied,  it  will  materially  affect  the  cir- 
cumstances in  life  of  that  party,  courts  both  of  law  and  equity 
will  hold  the  party  bound  to  make  good  that  representation, 
even  at  the  suit  of  individuals,  concerned  in  fraudulently  defeat- 
ing such  a  representation,  upon  which  that  connection  was 
proceeding.!    It  is  however,  of    equal  importance,  that  tliis 
should  not  be  carried  to  the  extent,  that,  whenever  anything 
occurs  in  general  treaty,  not  entering  into  particulars,  or  shew- 

*  NevaU  V.  Wilkin9<m,  1  Br.  0.  C.  643. 
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ing,  that  the  marriage  actually  took  place  upon  such  representa-  De  makne- 
tion,  that  principle  is  to  be  applied  to  a  case,  to  which  it  has  no  t*. 

application,  and  was  never  intended  to  be  applied.  cbompton. 

With  these  general  observations  I  come  to  the  consideration 
of  the  question,  whether  the  defendant,  the  mother  of  Mrs.  De 
Manneville,  is  bound  to  bring  into  the  fortune  of  her  daughter 
a  sum  of  2,000Z.,  represented  as  due  to  her  from' the  mother 
at  the  commencement  of  the  treaty  of  marriage.    The  marriage 
appears  to  have  been  in  contemplation  from  January,  1799, 
when  instructions  were  given  for  the  settlement,  to  April,  1800, 
when  the  marriage  took  place.    All  the  personal  property  of 
Mrs.  De  Manneville  was  to  be  included;  and  the  settlement 
is  an  assignment  of  that  personal  estate  to  two  trustees,  one  of 
whom  is  the  mother.    Whatever  the  parties  might  have  under- 
stood, it  could  hardly  have  been  in  the  contemplation  of  any  of 
the  professional  gentlemen  consulted,  that  a  note  was  to  be 
assigned  to  the  debtor  in  that  note,  as  a  trustee  to  sue  herself. 
There  is  no  evidence  or  admission,  that  any  ^representation  was      [  *357  ] 
ever  made  to  the  plaintiff  farther  than  that  it  was  in  contempla- 
tion, that  whatever  was  the  real  or  personal  property  of  the  lady 
would  be  the  subject  of  settlement.    There  was  no  representa- 
tion of  what  particulars  it  consisted,  or  of  the  actual  amount : 
nor  is  there  any  recital,  that  particular  property  should  be 
settled,  except  the  word    "notes"    occurring   in    the    plural 
number;  and  there  is  no  note,  unless  this  note  for  2,0001. 
was  intended.    When  we  are  fixing  fraud  upon  a  party,  it  would 
be  a  vast  deal  too  much  from  the  mere  circumstance,  that  this 
word  occurs  in  a  general  description  of  all  the  personal  estate, 
without  any  specific  representation,  and  that  there  is  no  note 
found  among  the  particulars  assigned,  to  infer  fraud.    If  she 
had  changed  her  securities  in  the  course  of  the  treaty,  and  at 
the  conclusion  of  it  there  had  been  no  bond,  but  many  notes, 
the  settlement  must  have  operated  upon  all  the  estate,  of  which 
at  that  time  she  was  seised  and  possessed ;  comprehending  all 
personal  estate,  whether  falling  within  any  particular  descrip- 
tion, or  not ;  whether  that  description  was,  or  was  not  applicable 
to  any  one  item.    It  is  therefore  too  much  from  the  mere  cir- 
cumstance, that    no   note   happens  to  be  found  among   the 
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Db  Mahkb.  particalars  of  the  personal  property,  though  the  word  ''notes" 
9,  is  in  the  deed,  to  take  that  as  a  ground  for  imputing  fraud : 

Cbompton.  though  there  was  no  particular  conversation  as  to  the  nature 
of  any  one  security;  and  the  settlement  was  prepared  upon 
the  suggestion,  that  it  would  be  inconvenient  to  describe  or 
schedule  the  particulars ;  and  therefore  the  property  was  to  be 
taken  in  the  gross. 

The  representation  by  the  answer  is,  that  this  note  was  not 
given  for  valuable  consideration,  and  payable  in  all  events,  but 
that,  Mrs.  Crompton  being  a  young  widow,  her  brother,  consider- 
ing, that  she  might  marry  again,  represented  to  her,  that  she 
[  'Sss  ]  should  make  some  *provision  for  this  child  in  the  event  of 
another  marriage;  and  under  that  recommendation  this  note 
was  given  without  consideration,  and  only  in  the  event  of 
another  marriage.  That  would  not  vary  the  question,  if,  though 
payable  upon  a  contingency,  it  was  part  of  the  property,  with 
reference  to  which  the  representation  was  made.  The  con- 
tingency would  affect  its  value :  but  whatever  it  was,  it  would 
be  bound  by  that  representation. 

The  answer  farther  represents,  that  Mrs.  De  Manneville, 
feeling,  that  she  ought  not  to  insist  upon  it,  destroyed  this 
note :  with  regard  to  the  time,  it  is  extremely  difficult  to  say 
with  positive  certainty,  when  it  was  destroyed :  but  if  it  depended 
on  that,  there  is  sufficient  ground  for  a  judicial  opinion,  that  it 
was  really  given  up  after  January,  1799;  when  instructions 
for  the  settlement  were  given  ;  and  the  true  question  is,  whether 
there  is  sufficient  evidence  in  the  nature  of  the  transactions 
from  January,  1799,  to  April,  1800,  of  a  representation,  and 
assurance,  (for  it  must  amount  to  that),  that  the  personal  estate, 
as  it  stood  at  the  commencement  of  that  period,  whatever  its 
amount,  should  in  no  way  be  diminished,  if  the  marriage  should 
take  place.  Unless  there  is  clear  evidence  of  that,  the  settle- 
ment itself  must  be  the  rule. 

Upon  that  principle  my  opinion  is,  that  the  marriage  was 
not  upon  any  representation  as  to  the  amount  of  the  property 
in  January,  1799 ;  that  it  should  be  in  no  way  diminished ;  or 
that  this  note  should  make  part  of  the  settlement ;  and  I  should 
go  beyond  any  precedent  by  holding,  that  here  was  a  representa- 
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tion  leading  to  marriage,  which  was  either  fraudulently  or   Bb  makne- 
sabstantially  defeated   by  what    took   place    afterwards    with  t?. 

reference  to  *the  note.    No  relief  is  therefore  due  with  regard    C*^*'"^^'- 
to  the  note.  L    ©  j 

As  to  the  general  ground  of  the  bill,  this  is  a  case,  upon  which 
it  is  not  within  the  province  of  a  court  of  equity  to  interfere ; 
depending  upon  this.  If  there  are  trustees  authorized  to  lay 
oat  money  upon  government  or  real  securities,  or  personal 
property,  the  Court  in  many  instances  will  say,  they  shall 
choose  that,  which  is  best.  If  personal  property  is  out  upon 
hazardous  securities,  which  is  charged  in  this  bill,  but  positively 
denied,  there  is  no  doubt,  that  trustees  would  be  controlled  by 
the  Court ;  and  even  their  discretion  in  such  a  contract  as  this, 
would  be  controlled,  if  that  discretion  was  shewn  to  be  mis- 
chievously and  ruinously  exercised.  One  distinction  between 
courts  of  law  and  equity  is  this :  the  court  of  law  has  before  it 
the  parties  interested  :  but  it  is  frequently  the  interest  of  all  the 
parties  before  a  court  of  equity  to  have  a  decree  against  some 
one,  who  is  not  before  the  court.  In  this  case  the  plaintiff's 
construction  is  the  safest :  but  upon  the  whole  of  this  deed, 
containing  a  proviso,  that  the  trustees  shall  call  in  any  of  the 
securities,  but  not  without  the  consent  of  Mrs.  De  Manneville, 
why,  settling  her  own  property  on  marriage,  may  she  not 
stipulate,  that  they  shall  not  call  in  money  without  her  consent 
in  writing ;  and  if  that  is  the  contract,  what  authority  has  a 
court  of  equity  to  strike  it  out  of  the  settlement  ?  That  stipula- 
tion therefore  being  in  the  settlement,  upon  the  general  ground 
the  bill  must  be 

Dismissed  without  costs. 
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1812.  WINCH  V.  WINCHESTERt 

^^®-  (1  Vesey  &  Beames,  376—380.) 

Th}Ut  Court,  A  purchaser  held  not  entitled  to  an  abatement  for  a  deficiency  in 

U  RANT,  M.B.  quantity  amotmting  to  fiye  aoree ;  the  particular  describing  the  estate 

r  373  1  ^  containing  by  estimation  forty-one  acres,  be  the  same  more  or  less. 

Parol  evidence  of  declarations  by  the  auctioneer  at  the  sale,  warrant- 
ing the  quantity,  received  in  opposition  to  a  specific  performance,  on 
the  ground  of  fraud ;  not  to  enforce  performance. 

A  purchaser  successfully  resisting  specific  performance  by  a  defence 
not  raised  until  after  the  commencement  of  the  suit,  held  not  entitled  to 
his  costs. 

As  to  the  effect  of  the  vords  "be  the  same  more  or  less'*  in  a 
particular  of  sale,  qwtrt. 

In  December,  1809,  the  plaintiffs,  as  trustees  under  a  deed, 
executed  by  Edward  Jewhurst,  put  up  to  sale  by  auction  an 
estate  described  by  the  particular  as  **  containing  by  estimation 
forty-one  acres,  be  the  same  more  or  less,"  and  as  being  in  the 
occupation  of  Edward  Jewhurst.  At  the  sale  John  Ayerst,  as 
the  agent  of  the  defendant,  became  the  purchaser ;  and  signed 
an  agreement  for  that  purpose;  and  shortly  after  the  sale 
entered  into  possession.    The  bill  prayed  a  specific  performance. 

The  defendant  by  his  answer  stated,  that  he  was  induced  to 
purchase  under  the  impression,  that  the  farm  contained  the  par- 
ticular quantity  of  land  alleged;  that  his  agent  previously  to 
the  sale  had  been  informed  by  Jewhurst,  in  answer  to  an  inquiry, 
that  the  estate  consisted  of  forty-one  acres ;  and  had  at  the  sale 
and  previously  to  its  commencing  publicly  asked  the  auctioneer, 
what  quantity  he  sold  the  farm  for;  who  replied,  "forty-one 
acres ;  "  adding,  "  if  the  purchaser  does  not  like  to  take  it  so,  it 
shall  be  measured :  and  if  it  proves  more,  the  excess  must  be 
paid  for ;  if  less,  an  abatement  shall  be  made."  The  answer 
farther  stated,  that  the  land  had  been  since  measured,  and 
amounted  only  to  between  thirty-five  and  thirty-six  acres ;  but 
the  defendant  submitted  to  perform  the  agreement,  having  an 
abatement  for  the  quantity  of  land  deficient. 

Sir  Samuel  RomiUy^  and  Mr.  Newland,  for  the  plaintifEs, 
insisted,  that  a  specific  performance  must  under  the  circom- 

t  Jdiffe  V.  Baker  (1883)  11  a  B.  D.  255,  273,  52  L.  J.  a  B.  609,  48  L. 
T.  U6. 
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stances  be  decreed ;  and  mentioned  Higginson  v.  *CUowe8\,  as  an       Wikgh 
authority,  that  parol  evidence  of  declarations  by  the  auctioneer     winchbs- 
cannot  be  read  to  explain  the  particular  of  sale.  ^^^ 

[  ♦876  ] 

Mr.  Hart,  and  Mr,  Qrimwood,  for  the  defendant. 

The  Mastek  of  the  Bolls: 

This  bill  seeks  to  compel  the  defendant  specifically  to  perform 
an  agreement,  into  which  he  entered  for  the  purchase  of  an 
estate,  which  had  belonged  to  Jewhurst ;  who  conveyed  to  the 
plaintiffs,  on  trust  to  sell  for  the  payment  of  his  debts.  The 
plaintiffs,  as  trustees,  put  the  estate  up  to  sale  by  auction  in 
1809.  The  defendant  through  his  father-in-law  Ayerst  was  the 
purchaser ;  who  signed  the  agreement  on  the  particular.  .  The 
description  of  the  estate  in  the  particular  represents  it  as  con- 
taining by  estimation  forty-one  acres,  be  the  same  more  or  less. 
The  only  objection  made  is,  that  the  estate  does  not  contain 
forty-one  acres ;  but  upon  measurement  appears  to  be  less  than 
that  quantity  by  five  acres  and  a  fraction :  the  defendant  insist- 
ing upon  an  abatement  out  of  the  purchase-money  for  this  dif- 
ference ;  first,  upon  the  specification  of  quantity  in  the  particu- 
lar;  next  upon  the  ground  of  a  representation,  or  warranty, 
verbally  given  by  the  auctioneer  at  the  time  of  the  sale. 

First,  the  effect  of  the  words  "  more  or  less,"  added  to  the 
statement  of  quantity,  has  never  been  yet  absolutely  fixed  by 
decision ;  t  being  considered,  sometimes  as  extending  only  to 
cover  a  small  difference,  the  one  way,  or  the  other ;  sometimes, 
as  leaving  the  quantity  altogether  uncertain,  and  throwing  upon 
the  purchaser  the  ^necessity  of  satisfying  himself  with  regard  to  [  *Z77 
it.  In  this  instance  the  description  is  rendered  still  more  loose 
by  the  addition  of  the  words  "  by  estimation."  The  estimated 
extent  of  ground  frequently  proves  quite  different  from  its 
contents  by  actual  measurement.  It  cannot  be  contended,  that 
the  terms  "  estimated "  and  "  measured "  have  the  same 
meaning.  If  a  man  were  told,  that  a  piece  of  land  was  never 
measured,  but  is  estimated  to  contain  forty-one  acres,  would  that 

t  10  B.  B.  112  (15  Yes.  616);  and         t  Hill  v.  Buckley,*!!  B.  B.  109  (17 
see  Clowes  v.  Higgiruon,  poet,  p.  284#      Yee.  394). 
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Wnrcu      representation  be  falsified  by  shewing,  that,  when  measured,  it 
WiKCHEs-    did  not  contain  the  specified  number  of  acres  ?    The  only  con- 
^™'        tradiction  to  that  proposition  would  be,  that  it  had  not  been 
estimated  to  contain  so  much. 

Supposing,  that  the  vendors  knew  the  true  quantity,  it  would 
be  a  different  question,  whether  by  the  use  of  such  phrases  they 
could  be  protected  from  the  obligation  to  make  it  good.  Some 
attempt  was  made  to  affect  them  with  such  knowledge  through 
the  medium  of  Jewhurst ;  who,  according  to  the  testimony  of 
one  Noakes,  when  a  valuation  of  the  lands  in  the  parish  was 
making  by  direction  of  the  parishioners,  stated  to  the  valuers 
the  contents  of  his  farm,  as  amounting  only  to  twenty-nine  acres, 
exclusive  of  hedges,  roads,  and  waste ;  and  said,  the  map 
account  was  thirty-six  acres;  and  then  one  Springet  deposes, 
that  two  or  three  days  before  the  sale  Jewhurst  walked  over  the 
farm  with  him ;  and  specified  the  contents  of  the  different  fields ; 
which,  being  added  together,  amounted  to  forty-one  acres. 

What  Jewhurst's  own  knowledge,  or  belief,  was  upon  this  sub- 
ject is  not  ascertained.  He  may  as  well  be  supposed  to  have 
purposely  under-stated  the  quantity  on  the  one  occasion  as  to 
have  over-stated  it  on  the  other ;  but,  be  that  as  it  may,  it  is 
not  shewn,  that  the  plaintiffs  knew  any  thing  of  either  statement. 
[  •STS  ]  It  does  not  appear,  that  *  Jewhurst  was  employed  by  them  to 
shew,  or  describe,  the  lands ;  or  was  in  any  way  their  agent. 
They  are  therefore  not  bound  by  any  representation  of  his  ;  and, 
putting  fraud,  as  it  must  be  put,  out  of  the  question,  I  do  not 
conceive,  that  the  defendant  is  entitled  to  an  abatement  out  of 
the  purchase-money  for  the  deficiency  of  quantity. 

The  question  then  is  as  to  the  admissibility,  and  next  as  to  the 
sufficiency,  of  the  evidence  of  the  auctioneer's  declaration  at  the 
sale.  The  defendant  says,  Ayerst,  his  agent,  distinctly  inquired 
of  the  auctioneer,  for  what  quantity  he  sold  the  farm ;  and  the 
auctioneer  answered  "  we  sell  it  for  forty-one  acres :  but,  if  the 
purchaser  does  not  like  to  take  it  so,  it  shall  be  measured ;  and, 
if  it  proves  more,  the  excess  must  be  paid  for:  if  less,  an 
abatement  shall  be  made." 

As  to  the  admissibility  of  the  evidence,  it  must  depend  upon 
the  purpose  for  which  it  is  produced.    If  the  defendant  insists. 
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that,  the  eridence  being  received,  he  \?ill  be  entitled  to  have  the      Wincr 
contract  performed  with  an  abatement  of  the  price,  I  think  it  not     winohes- 
admissible  for  that  purpose ;  as  the  Court  cannot  execute  in  his         '^^^' 
favour  a  written  agreement  with  a  variation  introduced  by  parol 
testimony :  but,  if  he  says,  he  was  deceived  by  this  representa- 
tion, and  therefore  was  induced  by  fraud  to  enter  into  the  contract, 
and  offers  the  evidence  for  the  purpose  of  getting  rid  of  such 
contract  altogether,  for  that  purpose,  I  think,  it  may  be  received ; 
as,  if  such  a  declaration  was  made  by  the  auctioneer,  it  would 
undoubtedly  be  fraudulent  and  unfair  in  the  plaintiffs  to  insist 
upon  the  execution  of  the  contract,  not  giving  the  defendant,  the 
benefit  of  that  declaration.! 

With  regard  to  the  evidence  itself,  three  witnesses  depose  [  370  ] 
positively  to  the  declaration,  as  made  by  the  auctioneer  in  the 
terms  I  have  mentioned :  two,  of  the  name  of  Springet,  do  not 
recollect,  that  it  was  preceded  by  any  inquiry  from  any  person  : 
but  Ayerst  says,  it  was  an  answer,  made  to  an  inquiry  by  him  in 
the  hearing  of  all  the  persons  present ;  and  two  of  the  plaintiffs, 
he  says,  were  present,  and  did  not  contradict  the  auctioneer. 
On  the  other  hand,  the  auctioneer,  being  examined,  does  not  in 
plain  and  expUcit  terms  deny  such  declaration ;  but  says,  he  did 
not  make  any  declaration  contradictory  to  the  representation  by 
the  particular;  and  that  he  was  not  authorized  to  make  the 
declaration,  specified  by  Ayerst,  and  stated  in  the  answer  ;  not, 
that  he  did  not  make  a  declaration  in  those  words.  That 
declaration  is  therefore  made  out  sufficiently  by  the  evidence. 

It  is  said  for  the  plaintiffs,  that,  at  most,  this  gives  an  option 
to  the  defendant  either  to  take  the  land  as  forty-one  acres,  or  to 
have  it  measured :  and  that  by  taking  possession,  and  beginning 
to  caltivate  the  land,  he  waived  that  option,  and  consented  to 
take  it  as  forty-one  acres :  but,  if  the  parol  evidence  is  to  be 
taken  as  the  rule,  the  defendant  was  to  have  the  land,  be  the 
quantity  what  it  might :  the  measurement  was  material  only  to 
ascertain  the  price ;  and  therefore  was  in  time,  if  before  the 
payment.     Several  observations  were  made  upon  the  inconsis- 

t   The   Marquis  of  Town$htnd  v,      tho  references.     Clowes  t.  IUgginsoUy 
Siangroom,  5  B.  B.  312  (6  Yes.  328) ;      post,  p.  284. 
Bamshattom  v.  Gosden,  anUy  207,  and 
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WiKCH  tency  of  the  defendant's  conduct  on  the  supposition,  that  the 
Winches,  payment  was  to  be  by  measurement :  if  so,  the  measoring  was 
'^^^'  as  much  of  course  as  the  valuing  of  the  timber,  or  the  stock  ; 
and  yet  no  proposition  came  from  the  defendant  for  measure- 
ment ;  and  it  was  by  mere  accident,  that,  the  persons,  who  were 
to  value  the  timber,  not  being  able  to  agree  upon  the  value  of  a 
[  ♦380  ]  copse- wood  in  one  field,  and  having  that  *measured,  Ayerst  said, 
as  they  were  measuring  part,  they  might  as  well  measure  the 
whole.  The  defendant  thought  so  little  of  measuring  the  land, 
that  he  appointed  a  day  for  finally  settling  the  business ;  not 
knowing,  that  any  measurement  had  taken  place ;  and  at  that 
meeting  he  was  informed  by  Ayerst  of  the  measm*ement  and  the 
result.  Upon  that  a  long  negotiation  and  correspondence  took 
place,  and  several  meetings ;  and  at  none  of  them  did  the 
defendant  insist  upon  this  parol  declaration,  supposed  to  have 
been  made  at  the  auction  :  whereas  the  objection  was  plain :  no 
matter,  what  the  conditions  of  sale  import :  the  auctioneer  did 
say  distinctly,  that  the  land  was  to  be  measured,  and  to  be  paid 
for  accordingly. 

These  circumstances  throw  ^  a  degree  of  doubt  upon  the 
evidence ;  but  are  not  sufficient  to  impeach  its  veracity,  particu- 
larly in  the  absence  of  a  plain  denial  by  the  auctioneer  himself ; 
and  with  this  circumstance,  that  a  witness  represents  the 
auctioneer  to  have  said,  at  a  subsequent  period,  that  he  did  sell 
at  forty-one  acres ;  and,  if  it  turned  out  less,  there  should  be  an 
abatement.  The  answer  therefore  asserting,  that  such  declara- 
tion was  made  at  the  sale,  is  sufficiently  made  out ;  and  conse- 
quently the  defendant  cannot  be  compelled  to  take  the  land 
without  an  abatement.  If  he  will  not  take  it,  the  bill  most  be 
dismissed ;  but  without  costs ;  as  the  defence  is  one,  to  which 
he  did  not  resort  until  after  the  institution  of  the  suit. 
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HUMBEESTONE  v.   STANTON.  isis. 

(1  Veaey  &  Beames,  385—390.)  '^Ftb^i.' 


A  bequest  over  in  case  of  the  death  of  a  legatee  before  a  certain  period 
takes  effect  in  the  eyent  of  his  death  within  that  period  durine  the  '    ^^  ' 

testator's  life.  Obast,  M.R. 

But  such  bequest  lapses  by  the  death  of  the  legatee  in  the  life  of  the  [  385  ] 

testator,  though  having  surviyed  the  period,  at  which  the  legacy  was  to 
yest :  that  eyent  not  being  provided  for. 

Joseph  Judge  by  his  will,  dated  the  4th  of  May,  1781,  giving 
loOl,  3  per  cent.  Bank  annuities  to  trustees  for  his  wife  for  life, 
and  directing  them  to  sell  out  502.,  part  of  such  Bank  Annuities, 
for  placing  out  his  son  Joseph  apprentice,  proceeds  as  follows  : 
"And  from  and  after  my  dear  wife's  decease  I  give  and  bequeath 
450/.  of  the  said  stock,  or  in  case  the  501.  stock  shall  be  sold  to 
pnt  forth  my  said  son  Joseph  an  apprentice,  then  and  in  such 
case  only  400Z.  of  the  said  stock  to  my  said  son  Joseph  to  be 
transferred  to  him  on  his  completing  and  fully  accomplishing 
his  apprenticeship;  and  the  interest,  dividends,   and  profits, 
thereof  in  the  mean  time  to  be  applied  by  my  said  trustees  for 
his  my  said  son  Joseph's  clothing  and  necessaries  *during  and       '-  *^^^  ^ 
until  he  hath  accomplished  his  apprenticeship  ;  and  in  case  my 
said  son  Joseph  should  die  before  he  accomplishes  his  appren- 
ticeship, then  and  in  such  case  I  give  the  said  4501.  stock,  or 
400/.  stock,  as  under  the  aforesaid  bequest  it  may  happen  to  be, 
to  my  aforesaid  son  Bichard,  and  my  aforesaid  three  daughters 
Anne,  Elizabeth,  and  Mary,  or  to  such  of  them  as  may  be  living 
at  the  time  of  this  contingency  happening,  equally  to  be  divided 
between  them  share  and  share  alike  :  but  if  any  of  them  should 
be  dead  at  the  time  of  such  contingency  "  the  parent's  share  to 
devolve  to  the  issue. 

The  testator  bequeathed  the  residue  of  his  personal  estate  to  his 
wife ;  appointing  her  and  three  other  persons  executors.  After  the 
execution  of  his  will  he  placed  his  son  Joseph  out  an  apprentice ; 
who,  having  completed  his  apprenticeship,  died  in  September, 
1790,  in  his  father's  lifetime ;  who  died  in  January,  1792. 

The  plaintiff  as  the  personal  representative  of  the  testator's 
widow  and  residuary  legatee,  filed  the  bill ;  praying,  that  she 
may  be  declared  entitled  to  the  450/.  stock. 

B  2 
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[  •388  J 


F^b.  1. 


Mr.  Hart,  and  Mr.  Bell,  for  the  plaintiff: 

*  *  There  is  no  instance,  that,  the  legatee  dying  after 
having  attained  the  age  of  vesting,  the  limitation  over  was 
allowed  to  take  efifect  on  the  ground,  that  the  legatee,  not  havin|» 
survived  the  testator,  never  actually  received  the  legacy.  * 


%  * 


Sir  Samuel  Romilly,  and  Mr.  Grvmvood,  for  the  defendants, 
claiming  under  the  limitation  over,  contended  that  this  fell 
within  the  case  of  Jones  v.  Westcomb;^  a  mere  question  of 
intention,  whether,  if  this  son  could  *not  take,  the  legacy  should 
not  go  over  to  the  other  children. 

The  Master  of  the  Rolls  : 

It  being  sufl&ciently  proved,  that  the  son  completed  the  term 
of  his  apprenticeship  before  the  testator's  death,  the  question  is, 
whether  by  his  death  afterwards  in  the  testator's  life- time  the 
bequest  over  takes  effect.     It  seems  formerly  to  have  been  a 
question,  whether  a  bequest  over  in  case  of  the  death  of  the 
legatee  before  a  certain  period  could  take  effect,  when  he  died 
during  the  testator's  life,  though  before  the  period  specified.    In 
the  case  of  Willing  v.  Bainel  legacies  were  given  to  children, 
l)ayable  at  their  respective  ages  of  twenty-one ;  and  if  any  o 
them  died  before  that  age,  the  legacj',  given  to  the  person  so 
dying,  to  go  to  the  survivors :  one  having  died  under  twenty-one 
in  the  life  of  the  testator,  it  was  contended,  that  his  legacy 
lapsed ;  and  did  not  go  over  to  the  survivors.     The  argument 
was,  that  the  bequest  over  could  not  take  place ;  as  "  there  can 
be  no  legacy,  unless  the  legatee  survives  the  testator :   the  will 
not  speaking  till  then  :  wherefore  this  must  only  be  intendeii, 
where  the  legatee  survives  the  testator  ;  so  that  the  legacy  vest> 
in  him,  and  then  he  dies  before  his  age  of  twenty-one." 

It  was  however  held,  and  is  now  settled,  that  in  such  a  case 
the  bequest  over  takes  place.  Here  however  it  is  contended,  that 
though  the  legatee  has  survived  the  specified  period,  or  event, 
and  though  the  contingency,  upon  which  alone  the  legacy  is 
given  over,  has  not  happened,  still  the  bequest  over  is  to  take 
effect.     If  Joseph,   having  completed  his  apprenticeship,   had 

t  Pre.  in  Ch.  316.  J  3  P.  Wms.  113. 
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survived  the  *testator,  it  is  clear,  that  the  legacy  would  have 
vested   in    him    absolutely :    for   its    being    given    from    and 
immediately  after  the  death  of  the  person,  entitled  for  life, 
would  not  have  suspended  the  vesting.     The  event,  which  was  to 
bar  the  claim  of  the  brothers  and  sisters,  has  happened  ;  as  he 
completed  his  apprenticeship  before  his  death.    His  death  in  the 
testator's  life  produces  lapse :  and  lets  in  the  residuary  legatees. 
There  are  two  cases  decisive  upon  this,  Calthorpe  v.  Gough\ 
and  Doo  v.  BrabanLl     In  the  former  10,000Z.  was  bequeathed  in 
trust  for  the  separate  use  of  Lady  Gough,  and,  in  case  she 
should  die  in  the  life  of  her  husband,  according  to  her  appoint- 
ment; and  for  want  of  appointment,  among  the  children:  but,  if 
she  should  survive  her  husband,  then  the  whole  to  her.     The 
event,  in  which  the  children  were  to  take,  did  not  happen :  that, 
in  which  she  was  to  take  absolutely,  did :  but  she  died  in  the 
testator's  life  ;  and  it  was  determined  to  be  a  case  of  lapse.     In 
Doo  V.  Brabant  a  legacy  was  bequeathed  in  trust  for  Sarah 
Counsell,   imtil   she  should  attain  twenty-one ;    and  then    to 
transfer  to  her :  in  case  she  should  die  under  twenty-one  leaving 
children,  in  trust  for  her  children  ;  and  if  she  should  die  under 
twenty-one  without  leaving  a  child,  or  children,  or  being  such 
they  should  all  die    under    twenty-one,  over.     She    attained 
twenty-one ;  married ;  and  had  children ;  but  died  before  the 
testatrix;   leaving  two  infant    children    surviving   her.    Lord 
Thurlow  a.ccording  to  Brown  seems  to  disapprove  of  Calthorpe 
V.  Gough;  and  to  incline  to  the  opinion,  that  upon  Jones  v. 
Westcomb  and  other  cases  of  that  class  the  children  should  be  let 
in  to  take ;  but  sent  a  case  to  the  Court  of  King's  Bench  ;  *who 
held  with  great  clearness,  that  the  children  could  take  nothing. 
Lord  Kjbntom  says,  ''  if  this  event  had  occurred  to  the  testatrix, 
most  probably  she  would  have  provided  for  it,  and  given  the 
money  to  the  grandchildren :  but,  as  she  has  not  done  so,  we 
cannot  make  a  will  for  her." 

Lord  Alvakley  had  made  a  similar  observation  in  CaWwrpe 
V.  Gough, 

Here  the  testator  has  left  his  actual  intention,  at  least  as 
much  unexplained  as  in  those  cases.    Therefore  I  must  abide  by 

t  3  Br.  C.  C.  395,  n.  J  2  E.  E.  503  (4  T.  E.  706). 


HUMBER' 
STONE 

r. 

8TANT0N. 

[  •389  ] 


[•390] 
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Htm  BED. 

BTOXE 

r. 

KTA.NTOX. 


the  words  ;  and  according  to  them  there  is  no  foundation  for  the 
claim,  set  up  by  the  defendants.  The  plaintiff  consequently 
must  have  a  decree.  The  costs  of  all  parties  should  come  out  of 
the  estate ;  being  occasioned  by  the  ambiguity  of  the  will. 


1813. 
Ihb.  9,  13,  15. 

JlolU  Ctmrt, 
Gbant,  M.K. 

[899] 


[•400] 


WHITE  V.   ST.  BAEBE.t 

(1  Vesey  &  Beames,  399—406). 

Under  a  power  to  appoint  among  cliildren  interests  may  be  given  to 
grandchildren  by  way  of  settlement  with  the  concurrence  of  their 
mother,  an  object  of  the  power,  and  her  husband. 

A  husband  can  dispose  of  his  wife's  property  in  expectancy  against 
every  one  but  the  wife  surviving. 

AiiEXAKDBB  St.  Barbe  by  his  will,  dated  the  2nd  of  July,  1797, 
disposed  of  his  property  in  the  following  manner  : 

**  All  monies  and  property  belonging  to  me  I  give  to  my  wife 
Mrs.  Christian  St.  Barbe,  in  trust  for  her  to  dispose  of  to  our 
children,  and  whenever  she  may  judge  most  proper  for  their 
interest :  she  may,  if  she  thinks  proper,  keep  the  whole  for  her 
life,  and  then  leave  it  to  our  children ;  and  she  may  make 
distinctions  in  leaving  more  to  one  than  the  other,  if  she  pleases, 
in  order  to  make  them  behave  well:  but  the  whole  of  the 
property  must  be  given  into  the  family ;  except  I  give  all  the 
household  goods,  plate,  linen,  and  china  to  Mrs.  St.  Barbe  for 
her  to  do  with  as  she  pleases,  and  as  her  sole  property." 

The  testator  died  in  1799,  leaving  three  daughters :  Elizabeth 
Fielder,  Catherine  Randolph,  and  Christian  White.  Mrs.  St. 
Barbe  having  advanced  portions  to  each  of  her  daughters  out  of 
the  testator's  residuary  estate,  there  remained,  after  those 
advances,  4,875/.  8  per  cent.  Bank  Annuities,  and  1,561/.  3s.  Id, 
5  per  cent.  Navy  Annuities. 

By  a  deed  of  appointment,  dated  the  28th  of  June,  1806, 
reciting,  that  Christian  St.  Barbe  was  desirous,  and  had  agreed, 
in  exercise  of  her  power  under  the  will  of  her  husband  to  appoint 
the  4,875/.  8  per  cents,  and  1,000/.  (part  of  1,561/.  5«.  Id.)  Navj- 
Annuities,  expectant  *on  her  own  decease,  in  favour,  and  for  the 

t  In  re  Tumer^s  Settled  Estates  (1883)  28  Ch.  D.  205,  54  L.  J.  Ch.  690, 
52  L.  T.  70. 
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benefit,  of  Christian  White  :  and  that  it  had  been  agreed,  and       White 

esjiecially  by  Charles  Henry  White  and  Christian,  his  wife,  that    st.  Babbe. 

the  funds  so  to  be  appointed  should  be  settled  upon  the  trusts 

therein  mentioned  for  the  several  benefits  of  Christian  White, 

and  ber  children ;  and  that,  in  order  to  declare  and  secure  the 

respective  interests  of  Christian  White  and  her  children,  in  such 

funds,  Christian  St.  Barbe  should  forthwith  transfer  them  into 

the  names   of  the  trustees,  in  pursuance  of  that  agreement 

Christian  St.  Barbe  covenanted  with  the  trustees  at  the  request 

and  by  the  direction  of  White  and  his  wife,  that   she  would 

transfer  the  4,875Z.  and  1,000/.  stock  into  the  names  of  the 

trustees :  and  it  was  declared,  and  Christian  St.  Barbe  did  by 

such  direction  as  aforesaid  in  exercise  of  her  power  under  the 

will  and  all  other  powers  enabling  her  thereto  appoint,  that  they 

should  settle  the  said  stock,  when  transferred  to  them,  upon  the 

k^llowing   trusts:    in   trust,   as  to  the   dividends   and   annual 

produce,  for  Christian  St.  Barbe  for  life ;  and  after  her  decease, 

as  to  the  same  dividends  and  produce,  unto  Christian  White  for 

life,  and  after  the  decease  of  the  survivor,  in  trust  as  to  the 

principal  sums  of  4,875Z.  and  1,000/.  stock  for  all  and  every  the 

children  of  Charles  Henry  White,  and  Christian  his  wife,  then 

bom  and  thereafter  to  be  bom  equally ;  and  to  an  only  child,  if 

but  one. 

Shortly  after  execution  of  this  appointment  Christian  St. 
Barbe  transferred  the  stock  according  to  her  covenant.  Soon 
afterwards  in  the  same  year  Christian  White  died ;  leaving  two 
daughters,  the  plaintiffs,  her  only  children.  Her  husband  took 
oat  administration  to  her. 

By  another  indenture,  dated  the  22nd  of  October,  1806, 
reciting  the  appointment  of  the  28th  of  June,  it  is  ^witnessed,  r  *^oi  ] 
that  for  declaring  and  giving  effect  to  such  of  the  trusts  and 
purposes  of  the  deed  of  appointment  as  were  still  subsisting  or 
capable  of  taking  effect,  and  for  providing  for  the  event  of  the 
failure  of  all  such  trusts  and  purposes,  the  trustees  should  stand 
possessed  of  the  4,875/.,  and  1,000/.  stock,  upon  trust,  as  to  the 
interest,  for  Christian  St.  Barbe  for  life,  and,  after  her  death,  to 
pay  the  principal  between  the  plaintiffs  Eleanor  St.  Barbe 
White,  and  Christiana  St.  Barbe  White,  the  only  children  of 
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White       Charles  Henry  White  by  Christian  his  wife,  in  eqnal  shares  and 
St.  Uarbe.    proportions,  to  vest  at  twenty-one  or  marriage  with  benefit  of 
survivorship,  and  in  case  neither  of  them  should  attain  twenty- 
one,  or    be  married,    then  to  re-transfer  all  such  stock  to 
Christian  St.  Barbe,  her  executors,  administrators,  or  assigns. 

Elizabeth  Fielder  died  in  1808  ;  and  Catherine  in  1809.  The 
bill  prayed,  that  the  4,875Z.  and  1,000{.  stock  might  be 
transferred  into  the  name  of  the  Accountant-General,  upon  the 
trusts  of  the  appointment,  and  properly  secured  for  the  benefit 
of  the  plaintiffs,  subject  to  Christian  St.  Barbe's  life  interest ; 
and  that  the  trustees  might  be  restrained  from  transferring  the 
stock  without  the  direction  of  the  court. 

The  answers  insisted,  that  the  power,  given  by  the  testator's 
will,  was  confined  in  its  objects  to  his  children  :  that  under  the 
will  his  three  daughters  took  vested  interests,  subject  to  their 
mother's  power  to  vary  the  amount  of  their  shares ;  but  as  the 
mother  made  no  appointment  to  them  in  their  lifetime,  she  had 
no  power  to  make  any  appointment  after  their  deaths :  that  the 
power  did  not  extend  to  grandchildren ;  and  the  stock  was 
unappointed :  the  defendant  Bandolph  insisting,  that  it  was  a 
joint-tenancy  in  the  three  daughters;  and,  as  his  wife  had 
[  •402  ]  survived  her  two  sisters,  the  whole  *became  vested  in  her ;  and 
he,  as  her  administrator,  was  entitled  to  it. 

Sir  Samuel  Romilly,  and  Mr.  Roupell,  for  the  plaintiffs : 

*  *  This  question  has  been  decided  in  Langston  v.  Black- 
more  ,+  and  in  Alexander  v.  Alexander  the  Master  of  thb  Bolls 
speaks  to  the  same  effect:!  "the  mother  had  a  power  to  do 
something  similar  to  this,  but  in  another  way ;  for  though  that 
power  would  have  enabled  her  for  better  advancement  in 
marriage  to  make  a  strict  settlement,  that  is  imphcitly  contained 
in  that  power  to  limit  any  share  she  thought  fit  to  give  for 
advancement  of  marriage  in  that  way :  but  she  has  not  taken 
that  method ;  for  she  has  made  a  disposition  of  it  by  her  will ; 
and  therefore  it  must  correspond  with  every  circumstance  in 
that  will." 

The  question  was  also  clearly  decided  in  RoiUledge  v.  Dorril;% 
t  Amb.  289.       J  2  Ves.  Sen.  642.       §  2  E.  E.  250,  255  (2  Ves.  J.  357,  362). 
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\rhere  Lord  Alvanley  states  as  to  the  appointment,  made  on  the      White 
marriage  of  Elizabeth  Dorril,  that,  where  there  is  a  power  to    g^,  b^abbr 
appoint  among  persons,  capable  of  such  appointment,  and  they 
come  in  esse  at  the  particular  times  to  make  the  appointment 
good,  a  sum  appointed,  as  in  that  case  to  the  daughter,  upon 
marriage,  though  modified  with  respect  to  the  objects .  of  *the      [  ♦403  ] 
marriage,  is  a  good  appointment,  not  to  the  objects  of  the 
marriage,  but  to  the  daughter  herself ;  and  that  appointment 
was  held  a  good  appointment  to  her;  though,  if  it  had  been  done 
by  will,  and  independent  of  any  modification,  introduced  by 
Elizabeth,  the  daughter,  it  would  not  have  been  good ;  as  the 
husband,  and  the  children  of  the  marriage  born  after  the  death 
of    their    grandmother,  were    not    immediate    objects  of    the 
appointment.    Therefore  it  was  just  as  if  it  was  appointed  to 
her,  and  she  had  settled  it  so  with  the  husband. 

That  was  precisely  as  Lord  Habdwicke  considered  it  in 
Langston  v.  Blackmore :  but  that  was  not,  as  Routledge  v.  Dorril^ 
the  case  of  a  marriage  then  in  contemplation,  but  a  provision  for 
any  wife  the  son  might  afterwards  marry,  and  children  by  a 
subsequent  marriage.  This  therefore  will  be  supported  as  an 
appointment,  not  to  the  grandchildren,  but  to  Mrs.  White 
herself :  the  intention  in  her  favour  appearing  upon  the  deed ; 
and  her  children  taking,  not  by  direct  appointment,  but  under  a 
modification  of  the  property,  letting  them  in,  with  the  consent  of 
their  mother,  an  immediate  object  of  the  power.    *    *    ♦ 

Mr.  RichardSf  for  defendant,  the  father  of  the  plaintiffs,  who,       [  404  ] 
as  administrator  of  his  deceased  wife,  had  an  interest  against 
them,  but  who  had  joined  in  the  appointment,  declined  arguing 
the  case. 

Mr.  Leach,  and  Mr.  Home,  for  the  defendant  Randolph  : 

*  ♦  The  principle  of  the  cases  cited  is,  that  the  appointment 
-wsLB  a  direct  gift  to  the  child  ;  who  was  competent  to  make  that 
settlement,  carving  out  of  it  an  interest  for  *the  children  of  that  [  *^05  ] 
child.  The  distinction  of  this  case  is  that  the  daughter  had  not 
the  capacity  of  making  a  settlement ;  as  this  was,  not  a  present 
interesty  which  she  and  her  husband  might  have  settled,  but  an 
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Whitb  interest  in  remainder,  expectant  on  the  death  of  her  mother ; 
Ht.  bARBE.  which  they  were  not  competent  to  deal  with.  The  author  of  this 
power  expresses  his  object,  personal  to  the  children,  to  secure 
their  good  behaviour;  and  the  Court  will  not  without  clear  words 
extend  it  beyond  the  reason  assigned.  The  interests  are  vested, 
subject  to  be  devested  by  a  proper  appointment ;  and  this 
instrument  cannot  be  separated ;  taking  it  first  as  an  appoint- 
ment,  and  secondly  as  a  declaration  of  trust. 

Sir  Samuel  Romilly  in  reply  observed,  that  this  was  just 
such  a  settlement  as  the  Court  would  have  directed ;  and,  though, 
it  is  true,  the  wife  had  not  the  power  of  making  such  a  settle- 
ment, if  an  appointment  had  been  made  to  her,  the  husband 
could  have  done  it. 

The  Master  of  the  Eolls  (preventing  farther  reply) : 

The  last  argument,  that  the  appointment  and  settlement  was 
all  one  act,  and  could  not  be  separated,  by  considering  it  first  as 
a  good  appointment,  and  secondly,  a  declaration  of  trust,  would 
have  applied  equally  in  the  cases  cited  ;  for  there  was  no  direct 
appointment  to  the  child,  and  afterwards  a  settlement :  but  it 
was  one  act;  putting  the  whole  into  settlement  at  once  by 
consent  of  all  the  parties. 

Why  could  not  the  husband  in  this  case  make  the  settlement  ? 
A  husband  can  dispose  of  such  property  of  his  wife  in  expectancy 
against  every  one  but  the  wife  surviving  ;  and  this  is  just  such  a 
settlement  as  the  Court  would  have  directed.  The  question  is, 
[  ♦406  ]  whether  all  parties,  *having  any  power  over  the  fund,  have  not 
concurred  in  this  disposition  of  it.  The  wife  could  make  the 
appointment ;  and  the  husband  could  make  the  settlement ;  and 
he  is  a  party  to  the  deed.  It  falls  precisely  within  the  principle 
of  RonUedfje  v.  Dorril  and  Langston  v.  Blackmore. 

The  decree  was  made  according  to  the  prayer  of  the  hill. 
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MAUGHAM  V.   MASON.  ^  isip. 

(1  Vesey  &  Beames.  410-418.)  ^eb^  UK 

Ijand  devised  to  trustees  for  sale  and  payment  of  legacies  does  not    ^<^^^'  Court, 
exonerate  the  general  personal  estate  from  such  payment.  Gbant,  M.U. 

A  general  or  residuary  bequest  of  personal  estate  does  not  comprise         [  410  ] 
the  proceeds  of  land  directed  by  the  will  to  be  sold  unless  such  proceeds 
are  clearly  intended  to  be  included  in  such  disposition.f 

Charles  Fryor,  being  seised  of  freehold  chambers  in  Lincoln's 
Inn,  by  his  will,  dated  the  16th  of  March,  1774,  devised  them  to 
trustees  and  their  heirs,  *upon  trust  to  sell,  and  to  apply  the  [*iu  ] 
money  arising  by  such  sale  **  towards  "  payment  of  the  legacies, 
by  his  will  bequeathed ;  and  the  rents  and  profits  thereof,  until 
sold,  to  be  applied  to  the  same  uses;  and  after  giving  two 
pecuniary  and  some  specific  legacies  as  to  for  and  concerning  all 
the  rest,  residue,  and  remainder,  of  his  personal  estate  of  what 
nature  or  kind  soever,  after  payment  of  his  just  debts,  legacies, 
and  funeral  expenses,  he  bequeathed  the  same  unto  his  trustees, 
their  executors,  administrators  and  assigns,  upon  trust  to  con- 
vert all  the  said  rest  and  residue  of  his  personal  estate  into 
ready  money,  and  to  lay  out  the  same  in  the  purchase  of  freehold 
property ;  which  the  trustees  were  to  settle  during  the  natural 
life  of  the  testator's  niece  Cecilia,  the  wife  of  John  Maugham, 
upon  trust  for  her  separate  use,  with  remainder  to  her  sons  in 
tail-male  in  strict  settlement  and  remainders  over.  He  appointed 
Iiis  trustees  executors. 

The  executors  paid  all  the  debts,  funeral  expenses,  and 
legacies,  out  of  the  personal  estate ;  not  making  sale  of  the 
chambers ;  and  leaving  a  surplus  of  580Z.  stock,  the  residue  of 
tlie  personal  estate. 

The  plaintiff,  the  grandson  of  Cecilia  Maugham,  deceased, 
claiming  under  the  limitation  to  her  sons  in  tail-male,  filed  the 
bill ;  praying,  that  the  freehold  chambers  might  be  sold ;  and  the 
produce  together  with  the  580Z.  stock  laid  out  in  the  purchase  of 
lands,  to  be  settled  according  to  the  directions  of  the  will. 

The  heiress  at  law  of  the  testator  submitted  by  her  answer,  that, 
if   the  Court  should  be  of  opinion,  that  the  freehold  chambers 

t  Singleton  T.  Tomlinmm  (1878)  3  App.  Ca.  4C4,  38  L.  T.  N.  S.  653. 
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iiAUGHAM    were  liable  to  make  good  the  *legacie8,  they  were  liable  only  to 
Masok.      the  extent  of  the  deficiency  of  the  personal  estate ;  and  if  such 
[  •412  ]      freehold  estate  was  primarily  liable  to  pay  the  legacies,  then  she 
claimed  to  be  entitled  to  the  surplus. 

Mr,  liichards,  and  Mr.  Lovat,  for  the  plaintifiF.     *     »    * 

[  ^^^  ]  Mi\  Leach f   and  Mr.    Winfifield,   for  the  heiress  at  law. 

«     *     « 

[  414  ]  Mr.  Richards,  in  reply.     *     *     ♦ 

The  Master  op  the  Rolls: 

Two  questions  were  made  in  this  cause :  first,  whether  the  real 
estate  is  not  so  absolutely  converted  into  personal  as  to  pass  bv 
the  residuary  clause  under  the  denomination  of  personal  estate : 

[  •415  ]      secondly,  whether,  if  it  does  not  so  *pass  it  be  not  at  least  the 
primary  fund,  out  of  which  the  legacies  are  to  be  paid. 
[After  referring  to  the  terms  of  the  will  he  continued :  ] 

[  41G  ]  The  observation  is  perhaps  minute,  that  the  money,  produced 

by  the  sale  of  the  real  estate,  could  not  with  propriety  be  spoken 
of  as  personal  property  to  be  converted  into  money:  at  most 
however  this  is  a  general  bequest  of  the  residue  of  his  personal 
estate ;  and  the  question  is,  what  was  meant  to  be  included 
under  that  description.     Properly  speaking  nothing  is  the  per- 
sonal estate  of  a  testator,  that  was  not  so  at  his  death.    He 
may  certainly  so  express  himself  as  to  shew,  that  something  else 
was  intended :  but,  where  there  is  nothing  but  a  direction  to  sell 
land,  with  application  of  the  money  to  a  particular  purpose,  and 
a  subsequent  bequest  of  the  rest  and  residue  of  the  personal 
estate,  I  know  of  no  case,  in  which  it  has  been  held,  that  the 
surplus,  after  the  particular  purpose  is  answered,  forms  part  of 
the  personal  estate ;  so  as  to  pass  by  the  residuary  bequest. 
The  mere  disposition  of  the  residue  of  personal  estate  can  never 
solve  the  question,  what  is  personal  estate.     The  clause  may  be 
so  conceived  as  to  shew  the  sense,  in  which  those  words  are 
used  :  but  here  is  nothing  more  than  those  words,  unaccompanied 
with  any  thing  explanatory  of  the  sense,  in  which  they  were  used. 
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It  must  therefore  be  contended  broadly  in  this  case,  that,    Maugham 
wherever  a  will  contains  a  direction  to  sell  real  estate,  and  also      masox. 
a  residuary  bequest  of  personal  estate,  there  can  be  no  resulting 
trust  for  the  heir. 

The  cases  of  MaUabar  v.  Mallabar  t  and  Durour  v.  Motteaux  J 
have  never  been  understood  to  establish  any  such  proposition. 
In  the  former,  though  those  two  circumstances  concurred,  they 
were  not  relied  upon  either  in  the  argument  or  the  decision. 
Lord  Talbot  at  first  resorted  to  parol  evidence :  but  afterwards, 
thought,  the  intention  might  be  satisfactorily  collected  from  the 
will  itself. 

Diirour  Y.  Motteaux  does  not  perhaps  furnish  so  strong  an  [^17] 
indication  of  intention.  From  the  little  Lord  Hardwicke  is 
reported  to  have  said  it  is  difficult  to  ascertain,  from  what 
expressions  he  inferred,  that  by  the  description  of  all  his 
}>ersonal  estate  the  testator  meant  to  include  every  thing  in  the 
residue.  If  any  stress  is  to  be  laid  upon  the  word  **  all,"  that 
word  does  not  occur  here:  but  that  decision  is  generally  ac- 
43ounted  for  by  the  particular  manner  in  which  the  sale  Was 
directed,  and  the  circumstance  of  the  testator's  having  blended 
together  the  real  and  personal  estates  in  one  gift  to  trustees,  to 
sell  the  whole  with  his  personal  estate,  &c. 

The  blending  the  two  estates  together  has  always  been  con- 
sidered as  furnishing  an  argument  for  the  entire  conversion  of 
the  real  into  personal :  an  argument,  which  is  wholly  wanting 
ill  this  case.  It  was  observed  (by  Mr.  Lovat)  that  this  circum- 
stance cannot  be  considered  as  very  decisive  of  the  intention  either 
way ;  as,  though  they  were  blended  together  in  Ackroyd  v. 
sSmithsoiij^  yet  the  heir  succeeded  in  his  claim.  There  the  ques- 
tion was,  not,  whether  the  testator  meant  to  dispose  of  real 
estate  as  personalty  ;  for  he  had  done  so  in  express  terms  ;  but, 

t^For.  78.  thereout  to  pay  all    the    testator's 

X  1    Ves.  Sen.  320.     This  will  is  debts  and  funeral  expenses  and  tho 

stated  from  the  Begistor's  book  thus,  legacies  and  gifts  by  the  said  will 

in  1  V.&B.413,n.: — The  testator  gave  given,  and  place  out  and  invest  the 

all   his  real  and  personal  estate  (by  residue  of  his  **personal"  estate  upon 

tho  description  of  all  his  lands,  tone-  securities,  and  divide  among  several 

znexits,  and  hereditaments,  stock  in  persons.     Reg.  Lib.  1749,   Book  A. 

trade,  debts,  &c.)ito  trustees  upon  fol.  253. 
trtLst  to  sell  and  dispose  thereof,  and  §  1  Br.  C.  G.  C03. 
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Maugham  whether  it  was  to  be  converted  for  any  other  purpose  than  the 
MA80X.  precise  disposition  expressed.  That  case  decides,  that  it  is  not  in 
every  instance,  where  the  estates  are  blended,  that  the  heir  is 
excluded ;  but .  not,  that  without  that  circumstance,  or  some 
equivalent  indication  of  intention,  the  claim  of  the  residuary 
legatee  can  prevail.  The  w*ant  of  a  circumstance  may  be  very 
material  in  the  one  way  ;  although  the  existence  of  it  would  not 
be  decisive  in  the  other.  I  can  find  nothing  in  this  will,  that 
furnishes  a  sufficient  indication  of  the  intention  of  the  testator  to 
make  an  absolute  conversion  of  his  real  into  personal  estate. 
[  418  ]  As  to  the  other  question,  I  do  not  see,  how  it  can  possibly  bear 

an  argument:  so  numerous  are  the  cases,  in  which  much 
stronger  words  have  been  held  insufficient  to  exempt  the  personal 
estate,  or  to  make  the  real  primarily  liable.  Some  stress  was 
laid  on  the  circumstance,  that  it  is  towards  the  payment  of 
legacies  only  that  the  produce  of  the  real  estate  is  to  be  applied. 
From  a  direction  to  pay  a  particular  debt,  or  a  particular  legacy, 
in  contradistinction  to  other  debts  and  other  legacies,  the  argu- 
ment, used  in  Hancox  v.  Abbey f\  may  fairly  enough  arise,  but 
where  it  is  to  pay  debts  generally,  or  legacies  generally,  there  is 
no  room  for  its  application.  Although  in  the  subsequent  part  of 
his  will  the  testator  gives  only  two  pecuniary  legacies,  of  any 
amount,  yet,  if  he  had  given  ever  so  many,  they  would  all  have 
been  equally  charged  on  the  real  estate ;  but  charged  in  aid  of 
the  personal ;  and  not  in  exclusion  of  it,  or  in  priority  to  it. 

Upon  both  points  therefore  my  opinion  is  in  favour  of  the 
heir-at-law. 

The  bill  teas  dismissed  withaut  costs. 

t  8R.  R.  124  (11  Ves.  179). 
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WILKINSON  V.   ADAM, 

(1  Yeaey  &  Beames,  422—469.) 

Under  a  dovise  by  a  married  man,  having  no  legitimate  children,  **  to 
the  children  which  I  may  have  by  A.  and  living  at  my  decease,"  natural 
children,  who  had  acquired  the  reputation  of  being  his  children  by  her 
before  the  date  of  the  wiU,  entitled,  as  upon  the  whole  will  intended, 
and  sufficiently  described. 

Whether,  if  there  were  also  legitimate  children  by  the  same  mother, 
they  could  take  together  under  the  same  description,  and  whether  future 
illegitimate  children  can  take  under  any  description  in  a  will,  Queerer 

Illegitimate  child  cannot  take  by  the  description  of  child  of  his 
reputed  father,  until  he  has  acquired  the  reputation  of  being  such  child. 

John  Wilkinson  by  his  will,  dated  the  29th  of  November, 
1806,  devising  to  his  wife  Mary  Wilkinson  for  life  his  mansion 
al  Castle  Head,  and  declaring,  that  such  devise,  together  with 
the  annuity  given  to  her,  was  to  be  taken  in  lieu  of  dower,  and 
giving  her  an  annuity  of  500/.,  charged  on  his  real  estates  and 
iron  works  thereinafter  devised,  and  also  giving  her  the  use  of 
his  household  goods,  &c.  at  his  mansion  at  Castle  Head,  proceeds 
as  follows : 

''  And  from  and  after  the  decease  of  my  said  wife  I  give  and 
devise  unto  Ann  Lewis  (who  now  lives  with  me)  during  the  term 
of  her  natural  life  provided  she  so  long  continues  single  and  un- 
married but  not  otherwise  all  that  my  said  mansion  house  at 
Castle  Head  with  the  appurtenances."     *     ♦     ♦ 

The  testator  then  devises  all  his  real  and  personal  property 
(except  what  he  had  before  given  to  his  said  wife  and  Ann  Lewis 
for  their  respective  lives)  to  the  said  Ann  Lewis,  James  Adam, 
W^illi&m  Vaughan,  Cornelius  Reynolds,  and  Samuel  Fereday,  for 
thirty-one  years,  to  commence  from  his  decease,  upon  several 
trusts ;  the  last  of  which  is  to  purchase  lands  of  inheritance ;  to 
be  limited  during  the  term  of  thirty-one  years  to  such  and  the 
same  uses,  and  upon  the  same  trusts,  with  those  of  the  testator's 
estates  of  inheritance,  thereby  devised  to  them  in  trust ;  and  he 
then  proceeds  in  the  following  words  : 

*^  And  from  and  after  the  expiration  of  such  term  to  the  chil- 
dren which  I  may  have  by  the  aforesaid  Ann  Lewis  and  living  at 
my  decease  or  bom  within  six  months  after  equally  to  be  divided 
between  such  children  and  their  heirs  share  and  share  alike  and 
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Wilkinson   if  but  one  such  child  to  such  only  child  and  his  or  her  heirs 
Adam.       for  ever ;  and  if  no  such  child  or  children  be  living  at  my  death 
or  born  within  six  months  after  my  decease,  as  aforesaid,  to  my 
nephew  Thomas  Jones  and  his  heirs  for  ever. 

[The  will  contained  other  dispositions  in  similar  terms  for  the 
maintenance  and  benefit  of  the  children  which  he  might  have  by 
Ann  Lewis. 

The  testator  died  in  1808,  having  survived  his  wife  who  died 
in  1806,  without  having  had  any  children.  The  will  was  re-pub- 
lished subsequently  to  her  death. 

The  testator's  nephew,  Thomas  Jones,  took  the  surname  of 
Wilkinson,  and  filed  the  bill,  claiming  the  testator's  real  estate, 
subject  to  the  interest  of  Ann  Lewis. 

The  case  was  argued  before  the  Lord  Chancellor  by  counsel, 
and  subsequently  re-argued  before  the  Lord  Chancellor  assisted 
by  some  of  the  Judges.] 

[  448  ]  The  following  written  oijinion  was  sent  by  Baron  Thompson 

and  the  Justices  Le  Blanc  and  Gibds  to  the  Lord  ChancelliOR  : — 

**  The  question,  to  which  our  present  opinion  will  be  confined, 
is,  whether  the  three  natural  children  of  John  Wilkinson  by 
Ann  Lewis,  born  before  the  making  of  his  will  of  November, 
29th,  1806,  are  entitled  to  take  his  real  estate  by  force  of  that 
will  alone. 

"  The  facts,  out  of  which  this  question  arises,  are  these.     Mr. 
Wilkinson,  being  seised  of  a  very  considerable  real  estate,  and 
possessed  of  personal  i)roperty  to  a  very  large  amount,  on  the 
29th  November,  1806,  made  his  will,  duly  executed  and  attested 
for  passing  real  estates.      At  this  time  he  had  a  wife,  Mary 
Wilkinson  still  living,  but  no  children  by  her.     A  woman  of  the 
name  of  Ann  Lewis  was  living  with  him  ;  by  whom  he  had  three 
natural  children  :  Mary  Ann,  bom  July  7th,  1802 ;  Jonina,  bom 
August  6th,  1805 ;  and  John,  born  October  8th,  1806.     All  the^ 
children  at  the  time,  when  the  testator  made  his   will,    had 
acquired    the  character  and  reputation  of  being  his   nataral 
children  by  Ann  Lewis.     The  testator's  wife,  Mary  Wilkinson, 
died  in  December,  1806.     Subsequent  to  her  death  the  testator 
re-published  his  will  in  the  presence  of  three  witnesses.     On  the 
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14th  of  July,  ^1808,  the  testator  died ;  leaving  the  said  Ann    Wilkinson 
Lewis  and  his  said  three  natural  children  by  her  surviving  him.        adam. 

''  From  the  material  parts  of  this  will,  as  they  bear  upon  the      [  ^449  ] 
present  question,  we  think  it  most  certainly  appears,  that  the 
testator  meant  the  above-mentioned  devise  to  operate  in  favour 
of  his  illegitunate  children,  bom  and  to  be  bom,  by  Ann  Lewis ; 
and  that  he  had  illegitimate  children  only  in  his  contemplation. 

**  The  manner,  in  which  he  describes  the  children  themselves, 
and  Ann  Lewis,  their  mother,  as  living  with  him,  whilst  his  wife 
was  then  aUve,  the  mode  in  which  he  appoints  her  guardian  of 
such  children,  the  limiting  her  annuity  and  her  compensation 
for  the  guardianship  to  the  time  of  her  continuing  single  and 
unmarried,  together  with  many  other  passages  in  the  will, 
appear  to  us  to  place  this  intention  beyond  all  possible  doubt. 

**  It  has  been  said,  that  the  testator  might,  when  he  made  his 

will,  have  looked  to  the  possibility  of  his  wife's  dying  before  him, 

of  his  marrying  Ann  Lewis,  and  of  his  having  children  by  her  ; 

and  that  such  children  may  have  been  the  objects  of  his  intended 

bounty  under  the  above  bequest :  but  it  is  impossible  for  any 

man,  looking  through  the  whole  of  this  will,  to  suppose  that  he 

entertained  any  such  intention ;  or  that  he  had  any  such  objects 

in  view  ;  and  it  is  observable,  that  he  has  evidently  contemplated 

a  state  of  things,  in  which  the  event  of  his  marriage  with  Ann 

Lewis  would  have  been  impossible  ;  and  yet  his  children  by  her 

are  still  to  take ;  for  he  has  bequeathed  his  mansion  house  at 

Castle  Head,  and  certain  other  parts  of  his  property,  to  his  wife 

for  her  life,  and  after  her  decease  to  Ann  Lewis  for  her  life,  and 

after  the  decease  of  both  to  his  children  by  Ann  Lewis.    Now, 

supposing  these  several  bequests  to  take  place  in  the  order  in 

which  *they  stand,  the  wife  of  the  testator  must  have  survived      [  •i50  ] 

him  ;  and  his  children  by  Ann  Lewis  must  consequently  have 

been   illegitimate.      We  think   therefore,  that   his  illegitimate 

children,  born  and  to  be  born,  of  Ann  Lewis  were  the  intended, 

and  probably  the  sol^  intended,  objects  of  his  bounty.     We  aleo 

think,  that,  if  he  had  any  illegitimate  children  by  her,  after  his 

\^ili  was  made,  such  future  children  could  not  have  taken  for  the 

rea^son,  which  is  to  be  found  in  all  the  authoritiep  upon  this 

subject ;  that  an  illegitimate  child  can  only  take  by  his  reputed 
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Wilkinson    name  of  child  ;  and  that,  ontil  he  is  bom,  he  cannot  acquire  that 
Adam.       name  by  reputation. 

"  But  with  respect  to  the  three  children,  who  were  bom  before 
the  making  of  the  will,  the  depositions  prove  most  abundantly, 
that  they  had  then  acquired  the  reputation  of  being  the  children 
of  the  testator  by  Ann  Lewis ;  and  thinking  for  the  reasons 
above  given,  that  they  were  the  intended  objects  of  the  testator's 
bounty,  we  think,  that  they  are  intended  to  take  the  real  estate 
under  the  will  itself  without  the  aid  or  explanation  of  any  other 
papers. 

**  It  has  been  argued,  though  not  much  pressed,  that  this 
devise  applies  only  to  future  illegitimate  children  ;  and  is  there- 
fore void :  but,  looking  to  the  different  parts  of  the  will,  we  think, 
it  clearly  appears,  (if  that  were  necessary)  that  the  testator  had 
in  his  actual  contemplation  the  illegitimate  children  who  were 
then  born,  as  well  as  those,  whom  he  might  afterwards  have  by 
Ann  Lewis.  It  was  also  urged,  that,  as  the  testator  re-published 
his  will  after  the  death  of  his  wife,  and  when  the  event  of  his 
marrying  Ann  Lewis  was  thereby  brought  within  his  own 
power,  it  is  fairly  to  be  presumed,  that  under  the  description  of 
his  children  by  Ann  Lewis  he  meant  such  children  as  he  might 
have  by  her  if  he  should  afterwards  marry  her :  but  we  think, 
r  *45i  ]  that  in  the  construction  of  this  devise  the  intention  *of  the 
testator  is  to  be  collected  from  the  state  of  things  at  the  time 
when  he  made  his  will,  not  when  he  re-published  it ;  and  we 
also  think,  that,  if  the  alteration,  which  took  place  in  the 
interval  between  the  making  and  re-publishing  his  will,  were 
taken  into  the  account,  enough  would  still  remain  to  shew,  that 
his  illegitimate  children  by  Ann  Lewis  were  the  objects  whom  he 
had  in  view. 

''  It  was  also  contended,  and  this  appears  to  have  been  the 
main  stress  of  the  argument,  that,  admitting  the  intention  of  the 
testator  to  be  clear  in  favour  of  his  illegitimate  children  by  Ann 
Lewis,  that  illegitimate  children,  born  before  the  will,  are 
included,  and  that  the  claimants  had  acquired  the  name  and 
reputation  of  being  the  children  of  the  testator  by  Ann  Lewis, 
still  by  the  settled  and  established  rules  of  law  they  cannot  take 
under  the  general  description  of  children  in  this  bequest ;  and  a 


TOL.xn.]     1812.    CH.    1  VESEY  &  BEAME8,  451—452.  259 


passage  in  Coke,  Litt.  3  b,  was  cited,  and  much  commented    Wilkinson 
npon,  as  supporting  this  doctrine.    It  is  there  said,  that   'a       adah. 
bastard  having  gotten  a  name  by  reputation  may  purchase  by 
his  reputed  or  known  name  to  him  and  his  heirs  ;  although  he 
can  have  no  heir  but  of  his  body.    A  man  makes  a  lease  to  B. 
for  life,  remainder  to  the  eldest  issue  male  of  B.  and  the  heirs 
males  of  his  body.    B.  hath  issue  a  bastard  son.     He  shall  not 
take  the  remainder ;   because  in  law  he  is  not  his  issue ;  for 
Qui  ex  damnato  coitu  nascuntur  inter  liberos  non  coinputentur; 
and,  as  Littleton  saith,  a  bastard  is  qtuisi  niMius  JUius,  and  can 
have  no  name  of  reputation  as  soon  as  he  is  born.     So  it  is,  if  a 
man  make  a  lease  for  life  to  B.  the  remainder  to  the  eldest  issue 
male  of  B.  to  be  begotten  on  the  body  of  Jane  S.  whether  the 
same  issue  be  legitimate  or  illegitimate.    B.  hath  issue  a  bastard 
on  the  body  of  Jane  S.     This  son  or  issue  shall  not  take  the 
remainder ;  for  (as  it  hath  been  said)  *by  the  name  of  issue,  if      [  *^^^  1 
there  had  been  no  other  words,  he  could  not  take ;  and  (as  it 
hath  been  also  said)  a  bastard  cannot  take  but  after  he  hath 
gained  a  name  by  reputation,  that  he  is  the  son  of  B.  &c. ;  and 
therefore  he  can  take  no  remainder,  limited  before  he  be  born : 
but  after  he  be  bom,  and  that  he  hath  gained  by  time  a  reputa- 
tion to  be  known  by  the  name  of  a  son,  then  a  remainder, 
limited  to  him  by  the  name  of  the  son  of  his  reputed  father,  is 
good.    But,  if  he  cannot  take  the  remainder  by  the  name  of  issue 
at  the  time,  when  he  is  born,  he  shall  never  take  it.' 

''  We  collect  from  this  passage,  that  an  illegitimate  child  can- 
not take  by  the  description  of  child  of  his  reputed  father,  until 
he  has  acquired  the  reputation  of  being  such  child :  but  that 
after  he  has  acquired  the  reputation  of  being  such  child  he  may 
take  by  that  description.  So  Lord  Macclesfield  appears  to 
have  understood  it  in  the  case  of  Methamy,  The  Duke  of  Devon f\ 
hereafter  referred  to ;  and  the  Master  of  the  Bolls  in  the  case 
of  Earle  v.  TVilson  I  recognises  this  as  the  doctrine  adopted  and 
acted  upon  by  Lord  Macclesfield  in  the  above  mentioned  case 
of  Metham  v.  The  Duke  of  Devon. 

"  It  was  admitted  in  argument  by  one  of  the  counsel,  who 
opposed  the  claim  of  the  children,  that,  taking  the  intention  to 

tip.  Wms.  529.  X  11  B.  E.  130  (17  Yes.  528). 
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WiLKiKBOH  be  clear  in  favour  of  illegitimate  children,  if  the  devise  had  been 
Adah.  to  the  testator's  three  children  by  Ann  Lewis,  it  would  have  been 
a  sufficient  designation  of  them :  but  he  insisted,  that  illegiti- 
mate children  could  never  take  under  the  general  description  of 
children,  as  a  class  ;  and  he  pointed  out  several  inconveniences, 
which  he  supposed  would  arise  out  of  an  enquiry  into  the  fact» 
whether  the  several  claimants  were  or  were  not  the  children  of 
the  testator. 
[  453  ]  ''  But  it  appears  to  us,  that  the  enquiry  must  be  the  same  in 

substance,  whether  the  bequest  were  to  the  testator's  three 
illegitimate  children  by  Ann  Lewis,  or  to  his  illegitimate  children, 
generally,  by  her ;  that  in  the  latter,  as  well  as  the  former,  case 
the  enquiry  would  not  be  into  the  fact,  but  into  the  reputation  of 
their  being  such  ;  and  that  the  inconveniences  pointed  out  could 
never  arise;  because  it  is  not  the  fact  of  the  relationship, 
but  the  reputation  of  it,  which  is  to  be  enquired  into  in  both 
cases. 

^  **  In  the  former  case  we  should  have  to  enquire,  whether  each 
of  the  persons,  who  presented  himself  as  one  of  the  three 
children,  designated  by  the  will,  had,  or  had  not,  at  the  time  of 
the  will  acquired  the  reputation  of  being  such  child:  in  the 
latter  the  nature  of  the  enquiry  would  be  precisely  the  same ; 
though  it  might  be  directed  to  a  different  number  of  objects. 

'*  The  case  of  Godfrey  v.  Davis^  was  cited  as  an  aathority 
against  the  claim  of  the  illegitimate  children  in  the  present  case. 
That  was  a  bequest  in  remainder  to  the  eldest  child  male  or 
female  of  William  Harwood ;  and  the  Master  of  the  Boli^s  held, 
that  an  illegitimate  child  of  William  Harwood  could  not  take  ; 
although  it  was  known  to  the  testator  at  the  time  of  making  his 
will,  that  William  Harwood  had  only  illegitimate  children  :  but 
there  William  Harwood  was  a  single  man :  the  event  of  his 
marrying  and  having  legitimate  children  might  fairly  be  looked 
to ;  and  there  was  nothing  apparent  upon  the  face  of  the  will, 
or  to  be  collected  from  the  state  of  William  Harwood's  family, 
which  shewed,  that  the  testator  meant  by  the  word  *  child '  to 
describe  an  illegitimate  child.  In  the  present  case,  we  think,  the 
[  •454  ]       *will  itself  points  clearly  and  manifestly  at  illegitimate  children. 

t  5  R.  R.  204  (6  V6B.  43). 
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"  It  has  also  been  urged  against  this  construction  of  the  devise    Wilkinsox 
in  favour  of  the  illegitimate  children,  that,  whatever  the  inten-       adam. 
tion  of  the  testator  might  be,  it  was  at  least  a  possible  event, 
that  the  testator  might  survive  his  wife,  and  marry  Ann  Lewis, 
and  have  children  by  her ;    in  which  event  those  legitimate 
children  would  answer  the  description  of  the  testator's  children 
by  Ann  Lewis ;  and  must  necessarily  take  under  the  will ;  and 
that  it  is  an  established  and  inflexible  rule  of  law,  that  legitimate 
and  illegitimate  children  cannot  take  together  under  the  general 
description  of  children.     We  will  take  the  former  part  of  this 
proposition  to  be  true ;  and  we  think,  it  is  so.     It  was  possible, 
that  the  testator  might  outlive  his  wife,  and  marry  Ann  Lewis, 
and  have  legitimate  children  by  her :  the  words  of  the  devise 
are  large  enough  to  include  such  children ;  and  there  appears  no 
express  intention  to  exclude  them  ;  though  probably  the  testator 
had  them  not  in  contemplation.     We  incline  to  think,  therefore, 
that  such  children  would  take  under  the  devise :  but  the  conclu- 
sion, drawn  from  thence,  that  under  the  circumstances  of  this 
case  the  illegitimate  children  cannot  take  with  them,  is  not,  as 
we  think,  well  founded.     We  think,  that  the  illegitimate  children 
take,  because  they  were  clearly  meant ;  and  that  if  legitimate 
children  of  the  description  above  mentioned  would  also  take,  it 
is  because  the  words  are  large  enough  to  reach  them ;  and  the 
testator  expressed  no  intention  to  exclude  them ;  though  he  did 
not  contemplate  their  existence.     When  born  they  would  answer 
the  description  of  his  children  by  Ann  Lewis ;  and  being  born  in 
marriage,  though  after  the  will,  the  devise  would  as  to  them  be 
free  from  all  legal  objection. 

**  It  is  said,  that  this  doctrine  is  opposed  by  the  authority  of  [  455  ] 
several  decisions;  and  the  cases  of  Carticright  v.  Faerdryt,  and 
Kenebel  v.  ScraJton,l  are  cited,  and  relied  on,  for  this  purpose. 
In  the  case  of  Cartivright  v.  Vawdry  the  testator  gives  his  real 
And  personal  estates  to  his  executors,  in  trust  to  apply  a  reason- 
Able  part  of  the  produce  in  the  maintenance,  &c.  of  all  and 
every  such  child  or  children  as  he  might  happen  to  have  at  his 
death,    equally  share   and   share  alike,   until  such  §   of  them 

t  5  E.  B.  108  (5  Vcs.  530).  §  This  is  probably  a  misprint  for 

:{  6  R.  H.  498  (2  East,  530).  ''  each." 
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WiLRiKBox   shoald  attain  twenty-one  or  marriage;  then  to  pay  such  of 
Adam.       them  as  became  of  age  or  married  one-fourth  of  the  whole 
income.     The  testator  had  one  daughter,  Mary,  who  was  always 
treated  as,  and  supposed  to  be,  legitimate;   but  was  actually 
bom  before  marriage,  and  three  younger  legitimate  daughters. 
Mary  filed  a  bill  for  her  share  as  a  child.     The  others  were 
desirous  that  she  should  share :   but  two  were  under  age.     It 
was  contended,  that  the  division  into  fourths  by  the  testator 
shewed  clearly,  that  he  meant  to  include  Mary,  as  a  child  :   but 
the  Chancellor  (Lord  Loughborough)  says,  '  It  is  impossible  in 
a  court  of  justice  to  hold,  that  an  illegitimate  child  can  take 
equally  with  lawful  children  upon  a  devise  to  children ; '  and  he 
proposes,  that,  as  all  were  desirous  of  giving  Mary  her  share,  the 
cause  should   stand  over,  until  the  youngest  daughter  should 
attain  twenty-one ;   which  was  ordered   accordingly ;   and  the 
case  does  not  appear  to  have  been  again  heard  of  in  Court.    It 
cannot  therefore  be  considered  as  a  decision.    Lord   Lough- 
BOROUGH  may  have  thought,  that  the  intent  of  the  testator  to 
include  his  illegitimate  daughter  was  not  sufficiently  manifest ; 
and  the  doctrine,  laid  down  by  him,  may  be  considered  as 
applicable  to  those  cases  only,  in  which  the  word  '  children '  is 
[  •456  ]      used  generally,  without  a  clear  intent ;   as  we  *think,  there 
appears  here  on  the  part  of  the  testator  to  include  illegitimate 
children.     We  do  not  therefore  think,  that  it  bears  with  any 
weight  upon  the  present  case. 

"In  regard  to  Kenebel  v.  Scrafton  the  testator  James  Brad- 
shaw,  having  devised  all  his  real  and  personal  estate  to  a  trustee, 
declared  the  uses  thereof  in  the  following  words :  '  I  give  all  my 
personal  estate  whatsoever  and  wheresoever,  &c.  to  mj  dearly 
beloved  Mary  Ann  Simpson  one  of  the  daughters  of  J.  Simpson, 
&c.  for  her  sole  use  and  benefit  for  ever ;  and  I  will  that  out  of 
the  rents,  &c.  of  my  said  estates  my  s&id  trustee  shall  pay  unto 
the  said  M.  A.  Simpson  an  annuity  of  150Z.  for  her  life ;  and  in 
case  I  shall  have  any  child  or  children  by  her  who  shall  be 
living  at  my  decease  then  I  order,'  &c. ;  and  he  proceeds  to  make 
a  provision  for  such  children.  The  will  bore  date  the  28th  of 
January,  1795  ;  and  the  testator  had  one  male  child  by  Mary 
Ann  Simpson  then  living.     This  child  died  on  the  9th  of  June, 
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1795 ;   and  on  the  29th  of  August  in  the  same  year  the  testator    Wilkixson 

intermarried  with  the  said  Mary  Ann  Simpson ;   and  had  three       auIx. 

children  by  her ;  two  of  whom  were  the  defendants  in  the  cause, 

the  other  having  died.     The  question  was,  whether  the  marriage 

of  the  testator  and  the  birth  of  these  children  after  the  date  of 

the  will  operated  as  an  implied  revocation  of  it ;   and  the  Court 

of   King's  Bench  were  of  the  opinion,  that  they  did  not  so 

operate;   holding,  that  those   children  might  take  under  the 

will. 

''  Perhaps  it  might  have  been  well  decided  upon  the  facts  of 
that  case,  that  it  did  not  sufficiently  appear,  that  the  testator 
intended  to  include  illegitimate  children  in  the  devise  ;  inasmuch 
as  both  he  and  Mary  Ann  Simpson  were  single  at  the  time,  when 
he  made  his  will ;  and  there  was  no  impediment  to  their  marry- 
ing, and  having  legitimate  children  ;  who  might  be  the  intended 
objects  of  his  ^bounty.  From  the  language  of  the  judgment  [  *457  ] 
however  it  certainly  seems,  that  the  Court  thought,  that  the 
testator  meant  to  provide  for  children  of  a  different  character 
and  denomination  from  legitimate ;  and  yet  they  determine, 
that  legitimate  children  may  take  under  the  bequest.  In  every 
view  of  the  case  we  think  that  they  might ;  because  the  terms  of 
the  devise  were  large  enough  to  comprehend  them :  but  nothing 
is  said  in  that  judgment,  from  which  we  can  collect,  that  whe^e 
a  devise  evidently  points  at  illegitimate  children,  and  where 
legitimate  children  are  admitted  under  it,  because  the  words  are 
large  enough  to  reach  them,  the  illegitimate  children  cannot 
take  together  with  the  legitimate :  nor  that  even  in  the  case 
then  before  the  Court,  if  the  illegitimate  child  had  been  living, 
he  would  not  have  been  permitted  to  take  with  the  legitimate 
children. 

*'  But  if  it  is  an  established  and  inflexible  rule,  that  legitimate 
and  illegitimate  children  can  in  no  case  take  together  under  the 
description  of  children,  we  should  rather  be  disposed  to  say  in 
the  present  case,  that  legitimate  children  could  not  take,  not- 
igdthstanding  the  generality  of  the  words,  than  that  illegitimate 
children  should  be  excluded  to  the  disappointment  of  the  clear 
and  manifest  intention  of  the  testator.  It  is  observable,  that  in 
the  present  case  there  are  no  legitimate  children  to  contend  with 
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WiLKiRBOR    the  illegitimate:  but  we  have  reasoned  it  on  the  supposition, 
Adam.       ^^^^  there  were  both  ;  as  much  of  the  argument  was  founded  on 
the  possibility  of  that  event. 

''  We  have  stated  the  grounds,  upon  which  independent  of  any 
authority  to  the  direct  point  our  opinion  in  favour  of  the  children 
is  founded  ;  and  the  manner,  in  which  it  appears  to  us,  that  the 
arguments  and  authorities,  urged  against  the  claim  of  these 
children,  may  be  answered  :  but  there  is  one  authority  directly 
[  *458  ]  to  the  point,  that  illegitimate  ^children,  born,  and  reputed  as 
such,  before  the  will,  may  take  as  a  class  under  the  general 
description  of  children.  We  allude  to  the  case  of  Metham  v.  The 
Duke  of  Devon  A 

**  That  case  arose  upon  a  devise  of  8,000/.  by  the  late  Earl  of 
Devon  to  all  the  natural  children  of  his  son  the  late  Duke  of 
Devon  by  Mrs.  Heneage ;  and  the  question  was,  whether  the 
natural  children  of  Mrs.  Heneage,  bom  after  the  will,  should 
take  a  share  of  the  8,000/.  No  question  was  made  but  that  the 
children,  born  before  the  will,  might  legally  take ;  and  the 
Chancellor  (Lord  Macclesfield)  in  stating  the  objection  to  the 
claim  of  children,  born  after  the  will,  clearly  explains  the  ground, 
upon  which  he  thought  the  children,  born  before  the  will,  might 
take  under  that  bequest. 

'*  He  says,  that  bastards  cannot  take,  until  they  have  gained  a 
name  by  reputation  ;  and  again  afterwards,  that  a  bastard  could 
not  take,  until  he  had  a  reputation  of  being  such  a  one*s  child  ; 
and  that  reputation  could  not  be  gained,  before  the  child  was 
bom.  It  is  evident  therefore,  that  under  the  description  of  all 
the  natural  children  of  bis  son  by  Mrs.  Heneage,  the  Lord 
Chancellor  thought,  that  all,  who  had  acquired  the  reputation 
of  being  such  children,  before  the  will  was  made,  might  legally 
take  ;  and  consequently  that  the  enquiry  must  be,  not  who  were 
in  point  of  fact  such  children,  but  who  had  acquired  the 
reputation  of  being  so. 

"  For  these  reasons  we  think,  that  the  three  children  of  the 

testator  John  Wilkinson  by  Ann  Lewis,  who  had  acquired  the 

[  ^459  ]      reputation  of  being  such  children  before  the  *date  of  his  will, 

t  1  P.  Wms.  529. 
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are  entitled  to  his  real  estates  under  the  will  alone,  without  the   Wilkinson 
aid  of  any  other  papers.  Adam. 

"  A.  Thompson, 
"  S.  Lb  Blanc, 

''V.  GiBBS." 


The  Lord  Chancellor  [after  making  some  preliminary  obser- 
vations on  a  point  which  is  not  material  to  this  report, 
said  :] 

This  is,  as  I  have  observed,  the  will  of  a  man,  married,  his 
wife  living  at  the  time,  having  no  legitimate  children ;  but  three 
infants  sufficiently  proved  to  be  at  that  time  his  reputed  children 
by  Ann  Lewis.  The  question  is,  whether  those  three  children, 
who  had  gained  the  reputation  of  being  the  children  of  this  tes- 
tator previously  to  *the  will,  can  take  the  property,  devised  by 
these  words ;  being  illegitimate  ;  or  whether  the  construction  is 
not  to  be  such  children  as  he  might  have  by  Ann  Lewis  legally ; 
in  case  his  wife  should  die ;  and  he  should  marry  Ann  Lewis, 
and  have  legitimate  children  by  her. 

The  rule  cannot  be  stated  too  broadly,  that  the  description, 
**  child,  son,  issue,"  every  word  of  that  species,  must  be  taken 
prima  facie  to  mean  legitimate  child,  son,  or  issue :  but  the  true 
question  here  is,  whether  it  appears  by  what  we  call  sufficient 
description,  or  necessary  implication,  that  the  testator  did  mean 
these  illegitimate  children ;  and,  to  view  the  case  as  accurately 
as  is  necessary  for  the  purpose  of  a  determination  of  that  ques- 
tion, we  must  consider,  what  would  have  been  the  effect,  not 
only  with  reference  to  children  who  had  at  the  time  of  making 
the  will  gained  the  reputation  and  character  of  being  his  chil- 
dren, but  also  as  to  future  illegitimate  children ;  who,  though 
not  to  be  considered  as  his  children  at  the  moment  of  their  birth, 
might  have  acquired  that  character  before  his  death;  and  we 
must  see,  what  would  have  been  the  effect ;  if  it  had  happened, 
thaty  surviving  his  wife,  he  had  married  Ann  Lewis ;  and  had 
legitimate  children  by  her.  The  case  has  been  very  ably  argued 
upon  the  view  of  all  these  events. 

In  all  the  cases,  that  I  have  seen,  having  relation  to  this 
question,  the  illegitimate  children,  if  they  were  to  take,  must 
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WiLKiNsoH    have  taken,  not  by  any  demonstration,  arising  out  of  the  will 

mm 

ADAM.  itself,  but  by  the  effect  of  evidence  dehors,  read,  or  attempted  to 
be  read,  with  a  view  to  establish,  not  out  of  the  contents  of  the 
will,  but  by  something  extrinsic,  who  were  intended  to  be  the 
devisees  ;  and  if  my  judgment  upon  this  case  is  supposed  to  rest 
upon  any  evidence  out  of  the  will,  except  that  which  establishes 
^4C3  ]  the  fact,  that  there  were  individuals,  who  *had  gained  by 
reputation  the  name  and  character  of  his  children,  that  conclu- 
sion is  drawn  without  sufficient  attention  to  the  grounds,  on 
which  the  judgment  is  formed :  my  opinion  being,  that,  taking 
the  fact  as  established,  that  there  were  children,  who  had 
gained  the  reputation  of  being  his  children,  it  does  necessarily 
appear  on  the  wUl  itself,  that  he  intended  those  children.  If 
that  principle  is  just,  and  this  case  falls  within  its  reach,  all 
the  cases  cited  are  inapplicable  to  this. 

[His  Lordship  then  referred  to  the  cases  cited  in  the  written 
opinion  of  the  Judges  (see  ante,  pp.  259,  260),  and  continued  :j 

L  ^^^  ]  It  was  stated  with  great  force,  that  a  decision  in  favour  of  these 

children  would  introduce  evidence,  which  no  Court   ought  to 
endure ;  that  the  mother  must  be  called,  for  the  purpose  of 
enquiring    from   her,   whether    the  illegitimate  children   were 
begotten  by  the  testator,  or  by  other  persons.     That  is  not  so. 
All  the  cases,  which  negative  the  possibility  of  a  natural  child 
taking  under  the  general  description  of  "  the  child,  of  which  A. 
is  ensient  by  me,*'  &c.  are  authorities,  that  this  is  not  the  species 
of  evidence,  by  which  the  Court  enquires,  who  are  meant :    but 
the  evidence  of  that  is,  that  A.  has  acquired  the  name  and 
character  of  son,  or  child,  by  reputation;   and,  whatever   dis- 
appointment it  may  be  supposed  a  testator  would  feel,  if,  having 
had  no  concern  with  the  creation  of  that  child  he  could  see  what 
was  going  on,  yet,  that  child,  if  it  had  obtained  the  reputation  of 
being  his  child,  would  take  under  that  description ;  though  if  he 

[  *467  ]  had  been  aware  of  the  real  fact,  he  would  *have  prevented  that 
by  an  alteration  of  his  will :  but  the  true  question  is,  had  the 
child  acquired  a  name  and  character,  that  entitled  the  Court  to 
say,  that  child  is  the  person  to  take  ? 

It  was  stated,  very  ably,  that  this  might  have  done,   if  the 
description  had  been  by  a  nick-name,  a  bodily  infirmity,  the 
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place  of  birth,  or  reBidence,  of  the  child ;   and  it  seems  to  be   Wilkinson 

admitted,  that,  if  the  testator  had  spoken  of  his  three  children       adam. 

by  Ann  Lewis,  that  would  have  done  :  but  it  is  said,  they  cannot 

be  described  as  a  class.     If  that  description  would  have  done, 

the  ground  must  be,  that  the  evidence  estabUshes,  who  are  to 

take  by  reputation :  not  as  evidence  of  the  fact.     If  you  are  to 

enquire,  who  was  the  father  of  the  children,  you  must  do  so  in 

the  same  manner,  when  he  does  not  state  their  number  \  but  in 

that  case  also,  if  it  can  be  proved,  that  there  are  three  children, 

who  had  acquired  the  reputation  of  being  his  children,  they 

would  take  ;   and,  if  he  had  mentioned  three  children,  and  only 

two  could  be  found,  who  had  the  reputation  of  being  his,  those 

two  only  would  take  ;  though  three  were  mentioned ;   not  being 

expressly  named  in  his  will. 

It  was  strongly  urged  farther,  that  though  he  might  give  to 
three  children  by  a  description,  amounting  to  dengnatio  perso- 
narum,  he  could  not  give  to  natural  children,  as  a  class ;  sup- 
posing he  had  used  those  words,  instead  of  any  equivalent 
expression.  Upon  that  question,  whether  he  could  give  to 
natural  children,  as  a  class,  whatever  might  have  been  my 
opinion,  if  this  were  res  integra,  the  case  of  Metham  v.  The  Duke 
of  Devon,  f  which  has  determined,  that  a  testator  may  give  to 
natural  children,  as  a  class,  has  never  been  disturbed  ;  and  if  it 
is  to  be  now  disturbed,  this  is  not  the  place  for  that. 

It  is  farther  contended  however,  that,  if  natural  children,  then  [  468 
bom,  may  take  as  a  class,  future  natural  children  cannot.  It  is 
quite  unnecessary  now  to  decide  that  question.  Here  are  no 
after-bom  children ;  and,  with  regard  to  the  expression  ''  which 
I  may  have,"  though  obviously  future,  yet  upon  the  whole  it  is 
clear,  that  by  those  words  the  testator  meant  to  describe  persons 
then,  at  the  date  of  the  will,  in  existence.  Whether  the  cases 
cited  from  Lord  Coke,  I  which  are  all  cases  of  deeds,  have  neces- 
sarily established,  that  no  future  illegitimate  child  can  take 
under  any  description  in  a  will,  whether  that  is  to  be  taken  as 
the  law,  it  is  not  necessary  to  decide  in  this  case.  I  will  leave 
that  point,  where  I  find  it,  without  any  determination.  It  was 
farther  sjrgued  with  great  force,  that,  if  this  testator  had  Uved 

tip.  Wms.  629.  X  Co.  Lit.  3  b. 
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WiLKiNi'ON  until  the  death  of  his  wife,  as  he  did,  and  had  afterwards  manied 
a/Im.  Ann  Lewis,  and  had  legitimate  children  by  her,  those  children 
must  have  taken;  and  legitimate  and  illegitimate  children 
cannot  both  take  under  the  same  description  ;  and  it  would  be 
very  difficult  to  persuade  me,  that  they  can :  but,  if  my  opinion 
is  right,  that  upon  the  contents  of  this  will  the  testator  is  proved 
to  have  intended  illegitimate  children,  that  question  never  could 
have  arisen ;  as  then,  though  the  devise  is  to  illegitimate 
children,  marriage  and  the  birth  of  legitimate  children  would 
have  the  same  effect  as  upon  a  devise  to  any  stranger. 

The  question  therefore  comes  round  to  this ;  whether  upon 
the  contents  of  this  will  it  is  possible  to  say,  he  could  mean  at 
the  time  of  making  that  will  any  but  illegitimate  children :  a 
married  man  ;  with  a  wife,  who,  he  thought,  would  survive  him; 
providing  for  another  woman,  to  take  after  the  death  of  his  wife, 
t  •ici>  ]  and  for  *children  by  that  woman  :  it  is  impossible,  that  he  could 
mean  anything  but  illegitimate  children ;  and,  if  that  devise 
would  have  comprehended  legitimate  children,  that  would  be  by 
an  operation  of  law,  that  would  have  been  an  entire  surprise 
upon  him ;  as  he  could  not  mean  legitimate  children  by  this 
will.  If  the  will  itself  shews  that,  without  any  other  evidence 
than  what  proves,  who  were  reputed  to  be  his  children,  and, 
that  being  established,  the  will  itself  shews,  he  meant  to  provide 
for  them,  so  providing  for  them  as  necessarily  to  shew,  that  they 
are  his  devisees,  there  is  no  authority,  that  the  devisees,  whose 
character  is  so  necessarily  to  be  collected  from  the  will,  are  not 
capable  of  taking. 

The  conclusion  is,  that  these  three  children  are  upon  the  will 
itself,  the  whole  taken  together,  without  looking  at  tho  book, 
entitled  to  take  as  the  devisees  of  this  testator. 

The  injunction  was  dissolved  ;  and  the  bill  dismissed. \ 
t  See  Swaine  v.  Kenncrley^  next  case. 
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SWAINE  V.   KENNEELEY.  isis. 

(1  Veeey  &  Beames,  469—471.)  ^^^' 

Under  the  deecriptioii  of  *  *  children  "  in  a  will  illegitimate  children,  ex-     E  ldon,  L.O. 
iflting  at  the  date  of  the  will,  are  not  entitled,  unless  proved  by  the  will        [  459  1 
itself  to  be  intended ;  and  evidence  can  be  received  only  for  the  purpose 
of  collecting,  who  had  acquired  the  reputation  of  children. 

An  only  legitimate  son  therefore  held  entitled  as  devisee. 

James  Swaine  by  his  will,  dated  the  24th  of  August,  1796, 
devised  his  real  estates  to  John  Kent  and  Samuel  Eennerley, 
their  heirs  and  assigns,  upon  trust  *by  mortgage  or  sale  to  raise  [  *^'0  ] 
the  sum  of  2,100Z.,  and  lay  out  the  same  in  their  own  names  in 
the  purchase  of  freehold  lands,  &c.  and  settle  the  same  to  the 
use  of  all  and  every  the  child  and  children  of  the  testator's  late 
son  Thomas  Swaine  deceased  equally  to  be  divided  between  or 
amongst  them,  to  hold  as  tenants  in  common  and  not  as  joint 
tenants^  and  to  the  respective  heirs  of  the  body  or  bodies  of  all 
and  every  such  child  and  children  issuing. 

The  testator's  son  Thomas  Swaine  left  three  children:  of 
whom  the  plaintiff  only  was  legitimate :  the  other  two,  Thomas 
and  John  Swaine,  being  born  before  marriage.  The  bill  prayed 
a  declaration,  that  the  plaintiff  was  entitled  as  tenant  in  tail  in 
equity  to  the  whole  2,1002.,  &c.  All  the  children  were  living  at 
the  date  of  the  will. 

Mr,  Hart,  and  Mr.  Rovpell^  for  the  plaintiffs ;  and  Sir 
Samuel  Romillyy  and  Mr,  Agar,  for  the  defendants,  declined  to 
argne  this  case  ;  as  it  must  depend  upon  the  decision  of  Wilkin- 
son V.  Adam  A  After  that  decision  this  cause  was  set  down  for 
judgment. 

The  Lord  Chakcellor: 

Upon  looking  into  the  papers  in  this  cause  I  am  clearly  of 
opinion,  that  no  person  except  the  legitimate  child  can  take 
under  this  devise,  for  this  reason ;  that  the  will  itself  does  not 
prove,  that  the  testator  meant  an  illegitimate  child ;  and  accord- 
ing to  the  opinion  expressed  in  Adam  v.  Wilkinson,  I  cannot  go 

t  Ante,  the  preceding  case. 
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swAiKK      into  the  circamstances  of  evidence  to  raise  a  construction.    The 
Kekksbley   will  must  prove,  that  illegitimate  children  are  intended ;  *and 
[  •471  ]      extrinsic  evidence  can  be  received  only  for  the  purpose  of  collect- 
ing, who  had  acquired  the  reputation  of  being  children  of  the 
person  named  in  the  will. 

The  decree  was  fiiade  accordingly. 


1813. 
March  13,  15. 

ittdh  Cmrt, 
(•RANT,  M.B. 

[471] 


•472] 


BULLOCK  V.   FLADGATE. 

(1  Yesey  &  Beames,  471-479.  )| 

A  power  to  appoint  estates,  to  be  purchased  with  money,  produoed  by 
the  sale  of  other  estates,  is  well  executed  by  an  appointment,  operating 
dir(>ctly  on  the  original  estates. 

Thb  bill  was  for  a  specific  performance  of  a  contract  for  the 
sale  of  an  estate.     The  answer,  submitting  to  perform  it,  ii  the 
plaintiff  could  make  a  good  title,  stated,  that  by  the  abstract 
it  appeared,  that  by  indentures,  dated  the   18th  and  19th  of 
November,  1763,  on  the  marriage  of  Elizabeth  Lant  and  John 
Bullock,  Sir  John  Philips  by  the  direction  of  Elizabeth  Lant, 
in  whom  the  estates  were  by  a  former  settlement  and  will  vested 
in  fee-simple,  conveyed  to  Francis  Buller,  George  Elliot,  and 
John  St.  Leger  Douglas,  upon  trust  after  the  marriage  to  permit 
Elizabeth  Lant  during  her  life  to  receive  the  rents  and  profits 
for  her  separate  use,  and  after  her  decease,  leaving  issue  by  John 
Bullock,  to  the  use  of  John  Bullock  for  life ;  with  remainder  to 
the  use  of  Buller,  Elliot  and  Douglas,  and  their  heirs,  daring 
the  life  of  John  Bullock,  upon  trust  to  preserve  contingent  re- 
mainders; with  remainder  to  the  use  of  the  first  and  other 
sons  of  the  marriage  successively  in  tail,  and  of  the  daughters, 
as  tenants  in  common  in  tail;  and  for  default  of  such  issue 
to  the  use  of  such  person  or  persons,  and  for  such  estate  and 
estates  as  Elizabeth  Lant  should  notwithstanding  her  coverture 
by  any  writing  under  her  hand  and  seal,  attested  by  two  or 
more  credible  witnesses,  *or  by  her  last  will  and  testament  dulv 
executed,  appoint;  and,  in  default  of  such  appointment,  to  the 
use  of  Elizabeth  Lant,  her  heirs  and  assigns  for  ever. 
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By  a  private  Act  of  Parliament,  12  Geo.  III.,  reciting  the     Bullock 
settlement  of  1763,  it  was  enacted,  that  the  settled  estate  should    fladgatb. 
from  the  1st  of  July,  1772,  be  vested  in  John   Saint  Leger 
Doaglas  and  John  Cook,  their  heirs  and  assigns,  freed  and 
absolutely  discharged  from  all  the  trusts,  estates,  charges,  &c. 
in  the  settlement  limited,  upon  the  trusts  following:  that  the 
trustees  should  with   the  consent  and   approbation    of    John 
Bullock  and  Elizabeth  his  wife  in  writing  make  sale,  dispose 
of,  and  convey,  the  premises  ;  and  lay  out  the  money,  so  arising, 
in  the  purchase  of  estates  in  fee-simple,  to  be  settled  to  the 
same  uses  as  declared  in  the  settlement ;  and  that  the  persons, 
to  whom  the  trustee  should  sell,  should  hold  and  enjoy  *^  freed 
and  absolutely  acquitted,  exonerated,  and  discharged,  of  and 
from  all  and  every  the  uses»  trusts,  estates,  charges,  powers, 
provisoes,  limitations  and  agreements,  in  the  said  hereinbefore 
recited  indenture  of  settlement,  made  on  the  marriage  of  the 
said  John  Bullock  and  Elizabeth,  his  wife,  limited,  provided, 
declared,  or  agreed,  of  and  concerning  the  said  premises  respec- 
tively ;  "  and  that  the  receipts  of  the  trustees  should  be  sufficient 
discharges  to  the  purchasers,  &c. 

It  was  farther  enacted,  that  until  the  sale  the  trustees  should 
stand  seised  of  the  premises,  so  vested  in  them,  in  trust  to 
permit  and  suffer  the  rents,  issues  and  profits,  to  be  received 
and  taken  by  the  person,  who  ought  or  would  have  been  entitled 
to  receive  the  same,  in  case  that  Act  had  not  been  made.  The 
Act  contained  a  clause,  saving  to  the  King  and  all  other  persons 
(except  John  Bullock  and  Elizabeth,  his  wife,  and  their  issue, 
and  the  heirs  and  assigns  of  Elizabeth  Bullock,  and  the  trustees 
^in  the  marriage  settlement,  their  heirs,  &c.  and  all  persons,  [  *473  ] 
claiming  any  use,  estate,  trust,  &c.  in  the  property  by  virtue  of 
the  settlement,  and  their  respective  heirs,  &c.)  all  such  estates, 
rights,  titles,  interest,  &c.  as  they  had  before  passing  the  Act,  or 
would  have  had,  in  case  the  same  had  not  passed. 

No  part  of  the  estate  having  been  sold  according  to  the 
directions  of  the  Act,  Elizabeth  Bullock  by  her  will,  dated  the 
31st  of  January,  1780,  and  duly  attested,  devised  and  appointed 
the  premises  to  the  use  of  Sir  James  Lake  and  the  said  John 
Cook,  their  heirs  and  assigns,  in  trust  for  John  Bullock  for  life, 
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Bullock  and  after  his  decease  in  trust  that  Lake  and  Cook,  or  the 
Fladoatb.  survivor  of  them,  his  heirs  or  assigns,  should  sell ;  and  apply 
the  money,  arising  therefrom,  in  the  first  place  in  payment 
of  several  legacies;  and  the  residue  to  and  amongst  all  and 
every  the  child  and  children  of  the  plaintiffs,  Jonathan  Josiah 
Christopher  Bullock  and  Juliana  Elizabeth,  his  wife,  who  should 
be  living  at  the  death  of  the  testatrix's  husband,  and  to  his,  her, 
and  their,  executors  and  administrators  equally,  &c. 

By  indentures  dated  the  12th  and  13th  of  May,  1780,  Bullock 
and  his  wife  conveyed  the  estates  to  Sir  James  Lake  and  his 
heirs,  to  the  use  of  John  Bullock  for  life ;  with  remainder  to  the 
use  of  Douglas  and  Cook  and  their  heirs,  during  the  life  of  John 
Bullock,  upon  trust  to  preserve  contingent  remainders*;  -with 
remainders  to  the  use  of  Elizabeth  Bullock  for  life,  and  the  first 
and  other  sons  successively  in  tail,  and  the  daughters,  as  tenants 
in  common  in  tail ;  remainder  to  the  use  of  such  persons,  and 
for  such  estates,  as  Elizabeth  Bullock  whether  covert  or  sole,  by 
deed  or  writing  by  her  sealed  and  delivered  in  the  presence  of 
and  attested  by  two  or  more  witnesses,  or  by  her  will,  or  any 
[  •474  ]       writing  purporting  *to  be  her  will,  signed  by  her  in  the  presence 
of  and  attested  by  three  or  more  witnesses,  should  direct,  limit, 
or  appoint,  and,  in  default  thereof,  to  the  use  of  the  plaintiff 
Juliana  Elizabeth  the  wife  of    Jonathan  Josiah  Christopher 
Bullock,  her  heirs  and  assigns  for  ever. 

Elizabeth  Bullock  died  in  1793 ;  never  having  had  issue,  or 
made  any  appointment  under  the  power,  reserved  by  the  deeds 
of  May,  1780.     ♦     ♦     ♦ 

By  indentures,  dated  the  13th  and  14th  June,  1800,  the 
plaintiffs  Jonathan  Josiah  Christopher  Bullock  and  Julianst 
Elizabeth,  his  wife,  conveyed  to  Charles  Arnold  and  his  heirs  ; 
to  hold,  subject  to  the  life  estate  of  John  Bullock,  to  the  use  of 
Sir  James  Lake  and  John  Cook,  their  heirs  and  assigns  for  ever, 
upon  and  for  so  many  of  the  trusts,  ends,  intents  and  purposes, 
&c.  by  the  will  of  Elizabeth  Bullock  expressed,  as  were  then 
existing  undetermined  and  capable  of  taking  effect.  Since  the^ 
execution  of  those  deeds  John  Bullock  died. 

The  answer  submitted,  that  under  the  circumstances  Johi:i 
Bullock  and  Elizabeth  his  wife  had  not,  nor  had  either  of  thena. 
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ever  any  power  to  appoint  the  equitable  reversion  in  fee-simple 
of  the  premises,  expectant  on  the  determination  of  the  precedent 
equitable  estates,  created  by  the  marriage  settlement ;  and  that 
the  legal  estate  in  fee-simple  was  not  vested  by  the  Act  of 
Parliament  in  Douglas  and  Cook,  or  either  of  them.     ♦     *     * 


Bullock 

V. 

Fladqatb. 


Sir  Samuel  Romilly,  Mr,  Leach,  and  Mr.  Trower,  for  the  [  *75  ] 
plaintiffs,  contended  *  *  as  to  the  objection,  that  the  power 
of  appointment  was  not  over  the  estates,  originally  settled,  but 
over  those  only,  directed  to  be  purchased  with  the  money, 
produced  by  the  sale,  that  Mrs.  Bullock  had  a  right  to  elect,  that 
the  sale,  which  was  to  take  place  only  with  her  consent,  should 
not  be  made ;  *  *  and  her  power  operated  equally  upon  the 
original  estates,  not  sold. 

Mr,  Hart,  Mr.  Bell,  and  Mr.  Shadwell,  for  the  defendant : 

*  *  The  Court  is  pressed  to  give  to  this  Act  of  Parhament,  [  *76  ] 
iK-hich  has  totally  annihilated  the  power  of  appointment,  an 
operation  beyond  the  express  declaration  of  its  object ;  which  is 
limited  to  vesting  the  estates  in  trustees  cleared  from  all  the 
trusts  of  the  original  settlement ;  leaving  all  other  interests, 
AS  they  stood  :  consequently  leaving  in  Mrs.  Bullock  the  estate 
in  fee,  which  none  of  the  parties  contemplated  as  being  in  her. 


Tbe  Master  of  the  Rolls  :  [upon  the  point  here  reported  said :] 

"With  regard  to  Mrs.  Bullock's  power  of  appointment,  it  is 

dear,  that  it  depended  upon  default  of  issue  of  the  marriage : 

not,  as  was  attempted  to  be  argued,  on  there  being  issue  Uving 

sit    her  death,  which  should  afterwards  fail.     The  only  reason 

for  applying  for  the  Act  was  the  possibility  of  the  existence  of 

issue  of  the  marriage.    Putting  them  out  of  the  question,  none 

liaving  been  bom,  there  was  no  one  but  Mr.  and  Mrs.  Bullock, 

ttIio  had  any  interest  in  converting  the  estate  into  money,  and 

^with  that  money  purchasing  other  lands.    If  that  had  been 

dozie,  it  is  admitted,  that  the  estate  purchased  would  have  been 

subject  to  her  power  of  appointment.    I  apprehend,  that  equity 

will    uphold  an  appointment  of  the  estate  itself  as  amounting 

s^.B. — ^voL.  xn.  T 


March  13. 

[*78] 
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Bullock 

V. 

Fladoatb. 


[479] 


sabBtantially  to  the  same  thing ;  on  which  principle  it  is  that 
appointments^  deviating  considerably  from  the  letter  of  the 
powers,  under  which  they  were  made,  have  frequently  been 
supported.  It  has  been  held,  that  a  power  to  appoint  an  estate 
in  land  includes  a  power  to  dispose  of  the  estate,  and  appoint 
the  produce :  the  same  effect  has  been  given  in  the  more 
doubtful  case  of  a  power  to  charge  an  estate ;  and  a  power  to 
appoint  the  money  produced  by  an  estate,  directed  to  be  sold, 

has  been  considered  as  a  power  to  appoint  the  estate  itself. 

♦     »    ♦ 

A  decree  far  specific  performance  was  accordingly 
made. 


1813. 
March  5,  8. 

HoIU  Court. 
Gbakt,  M.B. 

[479] 


PAENELL  V.   LYON. 

(1  VeBey  &  Beames,  479—484.) 

A  condition  requiring  the  consent  of  executors  to  marriage  is  not 
applicable  to  a  daughter,  married  in  the  testator's  life  with  his  consent 
or  subsequent  approbation.t 

That  fact  not  being  proTod,  an  inquiry  was  directed. 

William  Barton  by  his  will,  dated  the  80th  of  September, 
1809,  bequeathed  all  his  personal  estate  to  trustees  upon  trust 
to  be  converted  into  money ;  and,  after  satisfying  his  debts,  &c. 
to  be  invested  and  the  interest  applied  unto  and  equally  amongst 
his  son  William  and  daughters  Elizabeth,  Mary,  and  Margaret ; 
one-fourth  part  of  the  principal  to  be  paid  unto  his  son,  when 
he  should  attain  twenty-one  ;  and  one-fourth  part  unto  each  of 
his  daughters,  when  and  as  they  should  respectively  attain  the 
age  of  thirty  years ;  and  in  case  any  of  them  should  die  in  the 
mean  time  leaving  issue,  then  he  directed  that  the  part  or  share 
of  him  or  her  so  dying  should  go  and  be  divided  unto  and  equally 
amongst  such  issue :   but  if  any  of  them  should  die  without 
issue,  the  part  or  share  of  him  or  her  so  dying  should  go  and  be 
divided  equally  amongst  such  of  them  as  should  be  then  living 
and  the  issue  of  such  of  them  as  should  be  then  dead.      He 
farther  declared  his  will  to  be,  that,  if  any  of  his  daughters 
should  marry,  before  they  should  attain  the  age  of  thirty  years, 

t  TwecdaU  v.  Tweedale  (1878)  7  Ch.  D.  633,  47  L.  J.  Ch.  530,  38  L.  T.  137. 
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with  the  consent  and  approbation  of  any  two  of  his  executors,     Fabksll 
or  of  any  one  of  his  executors,  *if  there  should  be  but  one  then       lyon. 
living,  her  fourth  part  or  share  of  the  principal  money  then  out      [  *480  ] 
at  interest  should  immediately  become  vested  in  her,  and  be 
forthwith  paid  to  her,  her  executors,  administrators,  or  assigns  ; 
and  that  if  any  of  his  daughters  should  marry  without  the 
approbation  and  against  the  consent  of  two  of  his  executors, 
or  one  of  them,  if  there  should  be  but  one  then  hving,  her  fourth 
part  or  share  of  the  said  principal  money  and  all  contingent 
sums  should  be  continued  out  at  interest  during  her  life ;  and 
the  interest  thereof  should  be  yearly  paid  to  her;  but  the 
principal  should  go  unto,  and  be  equally  divided  amongst,  such 
of  her  said  brother  and  sisters  as  should  be  then  hving,  and  the 
issue  of  such  of  them  as  should  be  then  dead. 

The  testator's  daughter  Ehzabeth  married  the  plaintiff  Farnell 
in  her  father's  lifetime,  in  February,  1810  :  she  attained  twenty- 
one  in  July  following ;  and  the  testator  died  in  August,  1810. 

The  bill  alleged,  that  the  marriage  had  taken  place  with  the 
testator's  consent  and  approbation,  with  whom  his  daughter 
Elizabeth  afterwards  lived  upon  the  same  terms  as  before  her  . 
marriage ;  and,  submitting  that  immediately  upon  the  testator's 
death  she  became  entitled  to  an  absolute  interest  in  one-fourth 
of  the  residue  of  his  personal  estate  without  waiting  to  attain 
the  age  of  thirty,  prayed  a  declaration  accordingly. 

The  executors  by  their  answer  denied,  that  the  marriage  took 
place  with  the  consent  or  approbation  of  the  testator  ;  and  that 
Elizabeth  afterwards  Uved  with  him  upon  the  same  terms  of 
affection  as  before  her  marriage :  on  the  contrary  insisting,  that 
the  marriage  was  against  his  approbation,  and  that  after  the 
marriage  he  had  shewn  a  disposition  to  prevent  the  plaintiff,  the 
husband,  from  *receiving  the  provisions  intended  by  the  will  for  [  •481  ] 
Elizabeth. 

The  plaintiffs  entered  into  no  proof. 

Mr.  Hart  and  Mr.  Home,  for  the  plaintiffs,  contended,  that 
the  plaintiff  Elizabeth  became  entitled  to  her  legacy  absolutely 
the  moment  of  the  testator's  death  ;  having  previously  attained 
twenty-one;  that,  though  the  answer  attempts  to  throw  some 

T  2 
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Pabnell 

V, 

Lion. 


doubt  upon  the  father's  consent,  and  the  terms,  on  which  she 
lived  with  him  after  her  marriage,  he  made  no  alteration  of  his 
will ;  which  he  scarcely  would  have  suffered  to  stand,  had  he 
disapproved  the  connection :  the  condition,  therefore,  was 
virtually  complied  with ;  and  the  consent  of  the  executors  mast 
be  construed  as  a  provision,  to  operate  only  in  the  event,  that 
his  daughters  should  not  marry  in  his  lifetime ;  in  which  the 
executors  were  to  stand  tn  loco  parentis. 


[  •482  ] 


Mr.  Richards,  and  Mr.  Bell,  for  the  defendants : 

The  plaintiff  is  not  absolutely  entitled ;  unless  she  lives  to  the 
age  of  thirty.  Nothing  can  be  clearer  than  this  clause  of  the 
will ;  expressly  requiring  the  consent  of  the  executors  ;  not  pro- 
viding for  a  marriage  with  the  testator's  consent  in  his  life-time. 
The  Court  cannot  insert  terms,  which  would  render  his  consent 
equivalent :  but  the  executors  positively  deny,  that  the  marriage 
took  place  with  the  testator's  consent :  and  the  plaintiffs  have 
produced  no  evidence  to  shew  that.  The  event,  therefore,  has 
not  happened,  upon  which  she  was  to  take.  No  maxim  is 
clearer,  than  that  in  the  case  of  a  condition  precedent,  if  it  be 
impossible,  the  property  never  shall  vest.t  Marriage  in  this 
instance  with  the  consent  of  the  *executors  was  a  condition  pre- 
cedent ;  which  must  have  been  complied  with  to  give  the  legatee 
the  property  at  the  age  of  twenty-one.  The  argument,  that  this 
is  an  interest,  to  be  enlarged  on  the  performance  of  a  condition, 
is  not  more  favourable  to  the  plaintiffs :  the  condition,  being 
precedent,  must  be  performed  to  have  the  effect  contended  for. 

Mr.  Hart,  in  reply  : 

The  object  of  the  testator,  collected  from  the  whole  will,  was 
to  prevent  an  improvident  marriage  before  the  age  of  thirty ; 


t  Co.  Litt.  206 ;  agreeing  in  sub- 
stance with  the  rule  of  the  civil  law, 
distinguishing  between  conditions 
imiK)8sible,  and  diflBcult  to  perform : 
— Plane  conditio  difficilis  hue  non 
pertinet,  quantumvis  propter  per- 
sonse,  cui  apposita  est,  qualitatem 
aliamve    causam  yideatur   impoesi- 


bilis:  sed  nisi  oonditioni  pareatur, 
relictum  in  testamento  non  capitur. 
Finge  libertatem  servo  relictam  hue 
conditione,  **  Si  heredi  millies  de- 
del  it."  Ilic  non  detrahitur  conditio, 
sed  inutilis  erit  datio  bbertatis,  &c. 
(Vinn.  Comm.  Just.  Inst.  L  2,  1. 14,. 
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providing  the  consent  of  those,  better  qualified  to  judge  of  the 
prudence  of  the  connection  than  young  and  inexperienced 
women.  Can  it  be  conceived,  that  he  intended  any  thing  more 
than  a  substitution  of  the  judgment  of  others  after  his  decease ; 
not  precluding  his  own  judgment,  while  living?  In  substance 
this  resembles  the  late  case  of  Coffin  v.  Cooper.  The  testator 
gave  the  residue  of  his  property  to  his  children  at  twenty-one  ; 
adding  a  proviso,  that  if  any  of  his  daughters  married  with  the 
consent  of  his  trustees,  such  daughter  was  to  take  immediately 
two-thirds  of  her  portion,  the  other  third  to  be  settled  to  her 
separate  use :  if  without  such  consent,  then  making  a  different 
disposition.  One  of  the  daughters  married  in  the  testator's 
life-time,  without  his  consent :  but  he  afterwards  approved  the 
^marriage.  The  Court  considered  the  clause  substantially  com- 
plied with.t 


Pabxell 
r. 

Lyox. 


[  •483  ] 


Thb  Master  of  the  Bolls  : 

Supposing,  for  the  sake  of  the  argument,  that  Mrs.  Parnell 

married  with  consent  of  her  father,  it  is  difficult  to  conceive, 

however  the  will  may  be  expressed,  that  he  could  mean  a  less 

beneficial  provision  for  her,  than  if  she  had  married  after  his 

death  with  consent  of  his  executors.     A  husband,  approved  by 

them,  would  have  been  let  into  the  immediate  possession  of  her 

fortune ;  for  such  is  the  effect  of  making  it  payable  to  her  on  her 

marriage  with  their  consent.     It   would  be   strange,   that  he 

should  have  meant,  that  a  husband  approved  by  himself,  should 

be  in  so  much  worse  a  condition,  as  to  have  only  the  interest, 

until  she  should  attain  the  age  of  thirty,  and  no  part  of  the 

capital  in  the  event  of  her  death  under  that  age.     His  intention 

must  have  been  that  upon  a  proper  marriage  the  daughter 

should  have  her  portion :  but  in  words  the  testator  has  spoken 

only  of  a  marriage,  taking  place  after  his  death  ;  that  being  the 

only  marriage,  the  propriety  of  which  could  be  ascertained  by 

the   consent  of  executors.     It  is  impossible  however,  that  he 

could  intend,  if  the  propriety  of  the  marriage  should  be  ascer- 


Mareh  8. 


•f  Clark  d  ux.  v.  Lucy^  MS.  5  Vin. 
Ab.  pi.  6;  Prodgera  v.  Langham,  1 
Sid.  133;  1  Keb.  483.    On  conditions 


in  restraint  of  marriage,  generally, 
see  Clarke  v.  Parker ^  ante,  p.  124, 
and  the  cases  there  cited. 
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Pabnell 

f». 

Lton. 


[  •'tW  ] 


tained  by  himself,  that  the  same  effect  should  not  be  produced : 
bat  certainly  there  is  some  difficulty  upon  the  words.  It  is 
therefore  satisfactory  to  find,  that  the  construction,  which  the 
reason  of  the  thing  seems  to  require,  is  sanctioned  by  authority. 
In  Clarke  v.  Berkeley  \  under  a  devise  upon  trust  to  convey  to  the 
testator's  daughter,  in  case  ^she  married  with  the  consent  of  two 
of  the  trustees  and  her  mother,  and  if  she  died  before  marriage, 
or  married  without  such  consent,  to  other  uses,  the  daughter 
having  married  in  her  father's  life-time  with  his  consent,  Lord 
CowPBR  decreed  a  conveyance  according  to  the  will ;  declaring, 
that  the  condition  was  dispensed  with  by  having  the  testators 
own  consent ;  which  was  more  to  be  regarded  than  the  consent 
of  trustees,  to  whom  he  had  delegated  a  power  to  consent  in  case 
of  marriage  after  his  decease.  In  Crommelin  v.  Crommelinl 
Lord  BossLTN  proceeded  upon  the  same  principle ;  holding  such 
a  condition  not  applicable  to  a  daughter,  who  married,  and 
became  a  widow  during  her  father's  life. 

Upon  the  authority  of  these  two  cases  therefore  I  hold,  that,  ii 
this  was  a  marriage  with  consent  of  the  father,  it  is  equivalent 
to  marriage  with  consent  of  the  executors  after  his  death ;  and 
would  equally  entitle  her  to  payment  of  the  portion. 

It  is  said,  it  ought  to  have  been  proved,  that  the  marriage  was 
with  his  consent ;  and  in  strictness  it  ought :  but  in  such  a  case 
I  shall  direct  an  inquiry  into  the  fact :  the  Master  to  state  any 
special  circumstances. 


Mr.  Hart  suggesting  an  addition  to  the  inquiry,  viz. 
whether  the  father  afterwards  approved,  the  Masteb  of  the 
Bolls  said,  he  meant  that;  and  Mr.  Richards  Eaid,  it  would 
come  in  under  the  direction  to  state  special  circumstances. 


t  2  Vern.  720. 

t  3  Yes.  227.  In  that  case  the 
Lord  Chancellor  observed  (at  p. 
230)  that  there  was  nothing  in  the 
will  to  shew  a  second  marriage  was 
in  the  testator^s  contemplation;  he 
described  the  contrary  construction 


as  **  very  whimsical"  and  tiie  **ab- 
surdest  of  constructions ; "  and  he 
concluded  his  judgment  by  saving. 
'*  I  determine  upon  this,  that  having 
married  and  being  then  a  widov, 
she  was  not  intended  to  be  subject 
to  the  condition.** — 0.  A.  S. 
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BISCOE  V.   PERKINS.  ^^i^. 

Feb.  11. 
(1  Vosey  &  Beames,  485—493.)  April  8. 

A  tnistee  to  preserve  contingent  remainders  joining  in  a  recovery  with    jr  j^qj^  ^  C 
the  remainder-man  in  tail,  having  attained  twenty-one,  commits  no 
breach  of  trust ;  but  he  is  liable  for  a  breach  of  trust  if  he  concurs  in  de-         L  *°°  J 
stroying  the  remainder  before  the  first  tenant  in  tail  attains  twenty-one. 

Trustees  to  preserve  contingent  remainders  honorary  trustees :  not  to 
be  compelled  to  join  in  destroying  them. 

[Although  the  question  raised  in' this  case  is  now  of  little 
practical  importance,  yet  it  will  be  useful  to  preserve  Lord 
Eldon's  summary  of  the  earlier  cases  in  the  following  passage 
from  his  judgment  commencing  at  p.  491.] 

*  *  The  cases  are  uniform  to  this  extent ;  that,  if  tees,  [  491  ] 
before  the  first  tenant  in  tail  is  of  age,  join  in  destroying  tLe  re- 
mainders, they  are  liable  for  a  breach  of  trust ;  and  sc  is  every 
purchaser  under  them  with  notice :  but,  when  we  come  to  the 
situation  of  trustees  to  preserve  remainders,  who  have  joined  in 
a  recovery,  after  the  first  tenant  in  tail  is  of  age,  it  is  difficult  to 
say  more  than  that  no  Judge  in  equity  has  gone  the  length  of 
holding,  that  he  would  punish  them  as  for  a  breach  of  trust, 
even  in  a  case,  where  they  would  not  have  been  directed  to  join. 
The  result  is,  that  they  seem  to  have  laid  down,  as  the  safest 
rule  for  trustees,  but  certainly  most  inconvenient  for  the  general 
interests  of  mankind,  that  it  is  better  for  trustees  never  to 
destroy  the  remainders,  even  if  the  tenant  in  tail  of  age  concurs, 
without  the  direction  of  the  Court. 

The  next  consideration  is,  in  what  cases  the  Court  will  direct  [  492  | 
them  to  join ;  and,  if  I  am  to  be  governed  by  what  my  pre- 
decessors have  done,  and  have  refused  to  do,  I  cannot  collect,  in 
what  cases  trustees  would,  and  would  not,  be  directed  to  join ;  as 
it  requires  more  abilities  than  I  possess  to  reconcile  the  different 
cases  with  reference  to  that  question.  They  all  however  agree, 
that  these  trustees  are  honorary  trustees ;  that  they  cannot  be 
compelled  to  join ;  and  all  the  Judges  protect  themselves  from 
saying,  that,  if  they  had  joined,  they  should  be  punished ; 
always  assuming,  that  the  tenant  in  tail  must  be  twenty-one. 
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1813.  ADAM,     Ex   PARTE,  t 

Aprd^,  27.  ^^  ^^^  ^  Beames.  493-496.) 

Eldon,  L.C.  xiie  role  in  bankruptcy,  that  a  joint  and  seyeral  craditor  mtut  elect, 

[  493  ]  does  not  apply  to  a  contract  for  double  security  against  distinct  firms : 

viz.  bills  drawn  by  all  the  partners  upon  a  distinct  firm,  constituted  of 
some  of  them. 
Proof  therefore  against  both  estates. 

A  COMMISSION  of  bankruptcy  issued  against  five  persons,  carry- 
ing on  a  joint  trade  at  Sunderland,  under  the  firm  of  Samuel 
Cooke  &  Co. ;  two  of  those  five  carried  on  a  distinct  trade  under 
the  firm  of  Harrison  and  Goss.  The  firm  of  Samuel  Cooke  &  Co* 
had  drawn  and  negotiated  bills  on  that  of  Harrison  and  Goss ; 
and  under  a  petition  by  the  holders  of  those  bills  the  question 
was,  whether  they  were  entitled  to  prove  against  both  estates. 

Mr,  Leach,  and  Mr.  Agar,  in  support  of  the  petition,  relied 
upon  the  firms  and  the  estates  being  distinct.     *     *    ♦ 

Sir  Samuel  Romilly,  and  Mr.  Montagu,  contra. 


[494] 


April  27.     The  Lord  Chancellor  : 

These  bills  were  drawn  by  the  house  of  the  five  upon  the 
house  of  the  two  ;  which  were  separate  houses ;  and  the  petition 
prays,  that  the  holders  may  prove  against  both  estates.  Upon 
the  note,  handed  up  to  me,  it  is  clear,  that  what  I  meant  in  Ex 
parte  Liddell  cannot  militate  against  the  principle,  which  I 
think  must  govern  this  case.  From  that  note,  I  observe,  I 
stated,  that,  if  one  house  consisted  of  two  partners,  and  another 
of  three,  including  those  two,  and  the  two  drew  on  the  three, 
there  should  be  proof  against  both  firms :  if  three  gave  their 
joint  and  several  security,  there  might  be  proof  against  all :  but 
the  creditor,  electing  to  avail  himself  of  that  proof,  could  not 
also  go  against  the  separate  estates.  The  principle,  as  there 
laid  down,  I  take  to  be  according  to  the  clear  law.    The  case 

t  The  principle  here  established  1883.    See  now  the  Bankruptcy  Act^ 

and  explained  has  now  been  expressly  1883,  2nd  schedule,  r.  18. — ^O.  A.  S. 

adopted   in   the    several   successive  |  MSS.  by  Mr.  Bosa 
Bankruptcy  Acts  of  18G1,  18C9,  and 
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was  singular  in  its  circumstances ;  and  the  only  doubt  I  had       Adav, 
was,  whether  I  applied  the  principle  properly.  ^^  P*''^ 

The  petition  in  that  case  represented,  that  in  1808,  Deprado 
was  in  partnership  with  Groves  and  Hitchcock,  as  white  lead 
manufacturers :  Groves  and  Hitchcock  residing  at  Hull,  and 
Deprado   in   London.     In   1809   a   commission  of  bankruptcy 
issued  against  Deprado:  in  March  in  the   same  year  a  com- 
mission issued  against  Hitchcock.     In  February,  1810,  a  petition 
was   presented  in   the  latter  bankruptcy ;  and,   Deprado  and 
Hitchcock  being  partners  with  Groves,  (who,  being  a  minor, 
could  not  be  a  bankrupt,)  in  the  concern,  in  which  the  bill  was 
given,  the  usual  order  was  made  for  keeping  separate  accounts, 
and  for  a  distribution  of  the  joint  estate  to  the  joint  debts,  and 
of  the  separate  to  the  separate  debts ;  and  the  holder  of  that 
bill,  who  had  undertaken  to  receive  an  acceptance  *in  payment,      [  ^*^* 
had  gone  in  under  that  commission  against  Hitchcock,  as  a  joint 
creditor,  to  take  advantage  of  the  order,  made  under  the  separate 
commission,  for   keeping  distinct  accounts,  &c. ;  not  insisting 
upon  a  joint  demand  by  force  of  the  contract,  but  by  the  law,  as 
against  a  sleeping  partner,  he  had  proved  as  a  joint  creditor ; 
and  received  a  dividend  from  the  joint  effects  of  Hitchcock. 
Afterwards  an  application  was  made  under  the  other  commis- 
sion, insisting,  that  property  in  the  hands  of  the  assignees  of 
Deprado  was  joint ;  and  seeking  a  distribution  of  that  property 
in  the  same  way  among  the  joint  creditors  of  the  three.     That 
was  determined  to  be  joint  property ;  and,  being  so,  a  farther 
distribution  of  it  was  made  among  the  joint  creditors. 

The  holder  of  that  paper  therefore,  being  a  creditor  under  the 
contract  the  law  raised  against  visible  and  dormant  partners, 
received,  first,  a  dividend  out  of  the  joint  estate  under  Hitch- 
cock's bankruptcy,  and  a  farther  dividend  out  of  the  joint  estate 
under  the  commission  against  Deprado ;  and  insisted  farther, 
that  he  was  entitled  to  prove  against  the  separate  estate  of 
Deprado ;  not  having  so  insisted  against  the  separate  estate  of 
Hitchcock.  The  commissioners  determined  that  he  was  not 
entitled  to  be  considered  a  joint  creditor,  but  he  was  a  separate 
creditor  under  both  commissions.  The  assignees  of  Deprado,  dis- 
satisfied with  that  decision,  petitioned,  that  the  proof  should  be 
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Adam, 
Bx  parte. 


[496] 


expunged  as  against  bis  separate  estate ;  and  upon  the  affidavits 
the  struggle  was,  that  he  should  be  considered  as  a  joint 
creditor ;  not  as  the  separate  creditor  of  Deprado.  My  opinion 
was,  that  he  had  made  his  election,  if  it  was  a  case  of  election, 
by  proving  against  the  joint  estate  under  Hitchcock's  commis- 
sion,  and  also  under  the  other  commission ;  that  he  was  entitled 
to  be  restored  to  the  joint  proof  under  Deprado's  bankruptcy, 
but  was  not  to  be  considered  a  separate  creditor. 

The  only  question,  that  can  be  made  upon  that  case,  is, 
whether  I  correctly  applied  the  principle,  which  I  now  think  ouglit 
to  govern  this  case.  Here  being  an  express  bargain  for  double 
security,  the  parties  are,  I  think,  entitled  to  it ;  the  houses  being 
distinct ;  therefore  this  is  not  within  the  rule  of  election,  where 
five  jointly  and  severally  contracted,  but  not  as  persons  engaged 
in  different  houses  and  trades. 

The  order  teas  made  according  to  the  prayer  of  the 
petition. 


1813. 
May  6,  7. 

LDON,  L.C. 

[  500] 


[  •SOI  ] 


GIBSON  V.   CLAIlK:E.t 

(1  Vesey  &  Beames,  500—502.) 

Though  generally  a  purchaser  cannot  be  called  on  for  Iub  money, 
until  he  has  a  title,  yet,  where  he  is  let  into  possession  upon  a  mutual 
confidence  of  a  speody  title,  and  the  difficulty  is  a  mutual  surprise,  he 
cannot,  without  express  contract,  retain  the  possession,  withholding  the 
money. 

The  bill  prayed  the  specific  performance  of  a  contract  for  the 
sale  of  an  estate.  The  purchaser,  having  taken  possession,  and 
paid  part  of  the  purchase-money,  took  objections  to  the  title, 
and  also  that  the  ^quantity  of  land  did  not  correspond  with  the 
representation  in  the  particular.  Under  these  circumstances  the 
vendor  moved,  that  the  residue  of  the  purchase-money  should  be 
paid  into  court. 


Mr,  Leach^  and  Mr.  Abercromby,  in  support  of  the  motion. 

t  Greenwood  v.  Turner,  '91,  2  Ck  144,  60  L.  J.  Ch.  351,  64  !•.  T.  261. 
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Sir  Samuel  Romilly,  Mr,  Hart,  and  Mr.  Courtenay,  for  the       Gibson 
purchaser,  opposed  it.  Clarkb. 

Thk  Lobd  Chancellor  : 

This  is  a  motion  of  very  great  importance,  as  a  general 
precedent :  I  shall  therefore  state  the  general  observations,  which 
will  regulate  my  judgment.  I  have  frequently  acted  upon  the 
principle,  that,  where  under  a  contract  for  the  purchase  of  an 
estate  possession  has  been  taken,  and  the  estate  is  therefore 
taken  out  of  the  hands  of  the  owner,  the  Court  should  have  a 
great  anxiety  to  take  the  money  from  the  purchaser :  but  cannot 
go  that  length,  where  under  the  agreement  it  seems,  the  vendor 
has  thought  proper  to  put  the  purchaser  in  possession  with  an 
understanding  between  them,  that  he  shall  not  pay  his  money, 
until  he  has  a  title.  If  the  vendor  has  been  so  foolish,  he  must 
abide  by  his  contract :  but,  where  both  parties  are  acting  under 
the  confidence  of  a  speedy  title,  which  confidence  is  not  made 
good,  and  that  is  a  surprise  upon  both,  though  it  would  be  too 
much  to  call  upon  the  person,  taking  possession  of  the  land,  to 
pay  the  money,  before  he  has  his  title,  yet  in  that  case  of  mutual 
surprise  there  can  be  no  justice  in  permitting  him  to  keep 
]X)ssession  of  the  land.  This  therefore  may  prove  a  middle 
case :  though  it  may  not  be  just  to  call  upon  the  purchaser  at 
this  moment  to  pay  his  money,  he  may  be  properly  required  to 
restore  the  land.  He  must  do  the  one  or  the  other,  unless  the 
Tender  intended  to  trast  him,  and  that  was  their  contract,  with 
the  possession  of  the  land,  until  the  vendor  by  making  a 
^conveyance  of  the  estate  made  out  his  title  to  the  money.  [  •502  ] 

This  is  my  general  view  of  these  cases.  I  think  it  right ;  and 
from  the  frequent  instances  of  men  buying  estates,  not  meaning 
to  pay  for  them,  until  they  sell  again,  it  is  necessary  to  apply 
that  principle ;  and  to  take  care  in  these  cases,  that  property 
shall  not  change  hands  on  one  side,  until  it  does  so  on  the 
other. 

Thb  Lord  Chancellor  :  -^^y  7. 

In  this  case  the  possession  appears  to  have  been  given  and 
^ken  under  a  mutual  apprehension,  that  the  title  could  be 
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Clakkf. 


immediately  made  good.  If  that  proves  to  be  misapprehension, 
and  the  purchaser  insists  on  holding  possession  under  such 
circumstances,  he  ought  at  least  to  pay  interest  for  the  purchase- 
money. 

The  purchaser  then  agreed  to  restore  the  possession ;  account- 
ing for  the  rents  ;  without  prejudice  to  any  question  between  the 
parties,  in  case  a  specific  performance  of  the  contract  should  be 
decreed. 


1813. 

Maif  14,  17, 
21. 


Plumer, 
V.-C. 

[524] 


CLOWES  V.  HIGGINSOX. 

(1  Vesey  &  Beames,  524—536.) 

Distinction  between  the  admission  of  parol  evidence  to  support,  or  to 
resiBt,  the  specific  performance  of  a  contract  for  land :  admissible  for  the 
latter  purpose  upon  mistake  and  surprise  as  well  as  fraud ;  not  to  vary, 
add  to,  or  explain,  the  written  contract. 

Upon  the  ambi«^uou8  terms  of  a  contract,  as  including  or  excluding 
the  timber,  the  purchaser*  s  bilL  for  specific  performance  dismissed ;  and 
having  throughout  insisted  uix>n  his  construction,  he  was  not  permitted 
to  compel  the  vendor  to  convey  upon  the  terms  he  originally  offered. 

Sjiecific  performance  discretionary. 

Vendor  to  be  at  the  expense  of  making  out  his  title. 

After  the  decree,  pronounced  at  the  Rolls  in  the  cause  of 
Uigginson  v.  Cloice8,\  dismissing  the  bill,  this  suit  was  instituted 
by  the  purchaser,  the  defendant  in  that  cause ;  praying  a  specific 
performance  of  the  contract,  according  to  his  construction ;  that 
is,  including  the  timber,  except  upon  the  lots  4  and  5 ;  to  which, 
as  he  represented,  the  separate  valuation  was  to  be  confined: 
the  defendants,  the  vendors,  insisting,  that  under  the  eighth  con- 
dition of  sale  all  the  timber  was  to  be  separately  valued. 

Mr.  Hart,  and  Mr.  Bell,  for  the  plaintiffs,  opposed  the 
introduction  of  parol  evidence ;  insisting,  upon  the  authorities 
cited  in  the  former  cause  between  these  parties,  that  it  cannot  be 
admitted  to  vary,  add  to,  or  explain,  a  written  contract ;  as  it 
may  to  shew  fraud  or  surprise. 

Sir  Samuel  Romilly^  and  Mr.  Heald,  for  the  defendant : 

t  lOR.  R.  112(15Ves.  616). 
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*     *     This   distinction  between  cancelling  and  specifically      Clowes 
performing  an  agreement,  receiving  parol  evidence  in  the  one    hiooinsoit. 
case,  to  rebut  an  equity,  refusing  it  in  the  other,  to  alter,  explain,       [  r>26  ] 
or  add  to,  the  written  contract,  was  established  in  Savage  v. 
Taylor ;\    and  has    been    followed    in    many  modem    cases: 
WooUam  v.  Hearn,l  Ramsbottom  v.  Gosden:^  was  admitted  by 
Lord    Bbdesdale  in   Clinan  v.   Cooke  ;\\    and    is    particularly 
illustrated  in  The  Marquis  of  Townskend  v.  Stangroom,^ 

The  Vicb-Chancbllor  : 

The  exclusion  of  parol  evidence,  offered  to  explain,  add  to,  or 
in  some  way  to  vary,  a  written  contract,  relative  to  land,  stands 
upon  two  distinct  grounds :  not  simply  as  being  in  direct 
opposition  to  the  Statute  of  Frauds :  but  also  upon  the  general 
rule  of  evidence,  independent  of  that  Statute.  The  writing  must 
speak  for  itself ;  and  can  receive  no  aid  from  extrinsic  evidence 
of  this  more  loose  and  dissatisfactory  nature.  That,  which  is 
the  rule  of  law,  prevails  equally  in  courts  of  equity ;  which  admit 
no  different  rule  of  evidence  upon  this  subject ;  and  thus  far  the 
rule  is  perfectly  clear ;  rejecting  parol  evidence  offered  by  the 
plaintiff  to  constitute,  vary,  or  explain,  a  contract  in  writing 
concerning  land ;  of  which  he  seeks  the  specific  performance  in  a 
court  of  equity.  The  difiBculty  is,  how  far  evidence  is  admissible, 
offered  as  a  defence  against  a  bill,  praying  a  specific  perform- 
ance. Upon  that  there  undoubtedly  are  many  cases,  where  the 
evidence  has  been  received;  and,  without  enumerating  the 
authorities,  it  may  clearly  be  admitted  for  that  purpose  upon  ♦a  [  ^527  ] 
plain  and  obvious  principle  ;  that  a  court  of  equity  is  not  bound 
to  interpose  by  specifically  performing  the  contract ;  and  though 
the  subject  and  import  of  the  written  contract,  are  clear,  so  that 
there  is  no  necessity  to  resort  to  evidence  for  its  construction, 
j-et,  if  the  defendant  can  shew  any  circumstances  dehors, 
independent  of  the  writing,  making  it  inequitable  to  interpose  for 
the  purpose  of  a  specific  performance,  a  court  of  equity,  having 
satisfactory  information  upon  that  subject,  will  not  interpose. 

+  For.  234.  II  9  R.  R.  3  (1  Sch.  &  Let  22). 

i  6  R.  R.  113  (7  V©8.  211).  1[  5  R.  R.  312  (6  Vee.  328). 

S  AnU,  p.  207. 
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Clowes  The  rule,  admitting  evidence  in  those  cases,  is  intelligible  and 

HiGoiKBOx.  clear.  It  is  admitted,  not  to  vary  an  agreement,  as  it  is  expressed 
open  to  no  objection,  and  therefore  upon  the  letter  binding,  but 
to  shew  circumstances  of  fraud ;  making  it  unconscientious  in 
the  party,  who  so  obtained  it,  to  insist  upon,  and  unjust  in  the 
court  to  decree,  the  performance. 

Fraud  is  not  the  only  head,  upon  which  parol  evidence  may 
be  received,   and,   if  made  out  satisfactorily,  a  specific  per- 
formance may  be  refused.     Upon  clear  evidence  of  mistake  or 
surprise,  that  the  parties  did  not  understand  each  other,  it  is 
introduced,  not  to  explain,  or  alter,  the  agreement,  but  con- 
sistently with  its  terms  to  shew  circumstances  of  mistake  or 
surprise,  making  a  specific  performance,  as  in  the  case  of  fraud, 
unjust ;  and  therefore  not  conformable  to  the  principles,  upon 
which  a  court  of  equity  exercises  this  jurisdiction.     There  is 
however  considerable  difficulty  in  the  application  of  evidence 
imder  this  head  ;  calling  for  great  caution,  especially  upon  sales 
by  auction,   lest  under  this  idea  of  introducing  evidence  of 
mistake  the  rule  should  be  relaxed  by  letting  it  in  to  explain, 
alter,  contradict,  and  in  effect  get  rid  of,  a  written  agreement. 
In  sales  by  auction  the  real  object  of  introducing  declarations  by 
the  auctioneer  or  other  persons  is  to  explain,  alter,  or  contradict, 
[  *528  ]      the  written  contract ;  in  ''^effect  to  substitute  another  contract ; 
and,  independent  of  authority,  I  should  be  much  disposed  to 
reject  such  declarations,  as  open  to  all  the  mischief,  against 
which  the  Statute  was  directed,  and  also  violating  the  rale  of 
law,  which  prevailed  previously ;  whether  offered  by  a  plaintiff, 
seeking  a  performance,  or  by  a  defendant,  to  get  rid  of    the 
contract :  a  distinction,  which  it  is  difficult  to  adopt,  where  the 
evidence  is  introduced  to  shew,  that  the  writing,  purporting  to  be 
the  contract,  is  not  the  contract ;   that  there  is  no   contract 
between  them,  if,  that,  which  is  proved  by  parol,  does  not  make 
a  part  of  it.     That  does  not  depend  upon  the  principle,  on  v?hich 
a  defendant  is  permitted  to  shew  fraud,  mistake,  or  surprise, 
collateral  to,  and  independent  of,   the  written  contract :    the 
object  in  the  other  case  being  to  get  rid  of  the  contract  by 
explaining  it  away. 
I  do  not  recollect  any  instance,  that  evidence,  offered  in  that 
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view,  has  been  received :  but  there  are  cases,  in  which  it  has      Clowes 

been  rejected.     The  case  of  Jenkinson  v.  Pepys,^  which  I  well    higqinbok, 

remember,  was  very  hard  upon  the  vendor;  who  clearly  intended, 

that  the  plantation  in  the  nursery  should  be  valued  distinctly 

from  the  timber,  which  the  defendant  was  to  take  with  the 

estate.    It  was  pressed,  that  at  the  auction  a  distinct  statement 

was  made,  that  there  was  to  be  a  separate  valuation  of  the 

nursery ;  and  that  the  defendant,  or  his  agent,  was  present,  and 

heard  that  declaration  :  but  the  opinion  of  the  Court  was  clear, 

that  evidence  of  that  declaration  could  not  be  received ;  being 

offered  to  supply  a  defect ;  to  alter  in  some  respect  the  written 

import  of  the  contract. 

The  sanib  decision  has  been  made  in  other  cases.  That, 
which  comes  nearest  this,  is  Ramsbottom  v.  Gosden ;  I  *in  which  [  *^29  ] 
the  parol  evidence  seems  to  have  had  the  effect  in  some  degree 
of  altering  the  written  contract ;  which  was  silent  as  to  the 
expense  of  making  out  the  title :  but  according  to  the  general 
rule  the  vendor  without  stipulation  to  the  contrary  must  bear 
the  expense  of  making  out  his  own  title.  If  the  evidence  there 
offered  can  fairly  be  brought  under  the  head  of  mistake,  the 
defendant,  who  sold  reluctantly,  having  uniformly  intended, 
and  given  instructions  accordingly,  that  the  expense  should  be 
borne  by  the  purchaser,  that  does  not  infringe  upon  the 
principle  I  have  stated,  that  parol  evidence  of  fraud,  mistake,  or 
surprise,  may  be  received  as  a  ground  of  defence  against  a 
specific  performance. 

No  authority  having  decided,  that  evidence  can  be  received 
except  upon  one  of  those  grounds,  these  declarations  are  offered, 
where  the  parties  have  contracted  in  writing  upon  a  subject, 
distinctly  adverted  to  in  their  written  contract ;  which  makes  a 
provision  for  it,  whether  explicit  and  satisfactory  is  not  material : 
but,  as  here  is  no  fraud,  mistake,  or  surprise,  the  evidence  of 
these  declarations  must  be  rejected ;  as  it  was  rejected  in  the 
other  cause  between  the  same  parties  by  the  Master  of  the 
Bolls;  who  certainly  left  the  question  open  as  to  these 
defendants :  but,  my  opinion  being,  that  this  evidence  is  effected 

t  In  the  Coxxri  of  Exchequer :  stated  10  R.  E.  114  (15  Ves.  521). 

X  Ante,  p.  207. 
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CLown      to  contradict,  explain,  or  vary,  the  written  contract,  and  not  for 
HtooiNsoN.   A^y  of  the  purposes  I  have  stated,  as  forming  exceptions,  the 
evidence  is  eqaally  inadmissible  in  this  case. 

The  evidence  having  been  rejected,  the  following  judgment 
was  pronounced  by  the  Vice-Chancellob  : 

1 530  ]  The  bill  in  the  other  cause  between  these  parties  was  dismissed 

without  costs :  the  Master  of  the  Bolls  certainly  not  deciding, 
what  would  be  the  effect  of  a  bill  for  specific  performance,  filed 
by  the  other  party,  the  defendant  in  that  cause  ;  but  conceiving, 
that  a  specific  performance  ought  not  to  be  decreed  against  him, 
having  purchased  under  a  mistake,  to  be  fairly  collected  from 
the  circumstances,  disclosed  by  the  written  contract,  and  appear- 
ing before  the  Court.     The  Master  of  the  Bolls  certainly  puts 
no  direct  construction  on  the  contract;   observing  upon  the 
difficulty,  that  attends  any  construction  of  it ;  and  not  determin- 
ing, that  the  defendant's  is  preferable,  concludes,  that,  admitting 
it  to  be  erroneous,  he  should  not  be  held  bound  to  perform  the 
contract    in  the    plaintiff's    sense ;    leaving  it  not  absolutely 
decided,  which  was  the  right  construction  ;  and,  even  supposing 
the  plaintiff's  the  true  one,  if  the  terms  were  so  ambiguous  as  to 
lead  the  defendant  to  a  different  construction,  who  consequently 
purchased    under    a    mistake,    he    should    not    be    compelled 
specifically  to  perform  the  contract.     The  Master  of  the  Bolls 
in  forming  that  conclusion  adopts  Lord  Thurlow's  opinion  in 
Calverley  v.  Williams  ;t  and  seems  to  think,  the  consequence  of 
such  a  mistake  would  be,  that  in  reality  there  was  no  agreement 
between  them ;   that,   misunderstanding  each  other,   the  one 
proposing  to  buy  one  thing,  the  other  to  sell  another,  a  contract, 
so  founded   in  mistake,   cannot    consistently  with  justice  be 
executed  ;  as  the  effect  would  be,  that  the  one  must  pay  2,00(M, 
more,  or  the  other  receive  2,0002.  less,  than  he  intended. 

That  bill  being  dismissed,  this  bill  is  filed  by  the  defendant  in 
that  cause  ;  desiring,  that  his  construction  may  be  put  npon  the 

I  ^531  ]  agreement ;  which  is  resisted  by  the  vendors,  ^standing  on  their 
construction ;  according  to  which  they  never  intended  to  sell  the 
timber.    Here  then  is  a  contract  in  writing,  differently  construed 

t  IE.  B.  118(1  Ves.  J.  210). 
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by  the  two  parties ;  and  the  Court  has  been  unable  to  put  any  Clowes 
construction  upon  it;  coming  merely  to  the  conclusion,  that  higo^kbon. 
there  was  a  mistake ;  and  the  only  distinction  between  the  cases 
is,  that  now  the  vendors  are  the  defendants ;  and  the  mistake 
and  ambiguity  is  rather  to  be  imputed  to  that  party,  whose 
agent  framed  the  particular.  With  that  single  exception,  that 
the  one  may  be  considered  as  not  so  much  the  author  of  the 
agreement,  though  it  is  signed  by  both,  these  parties  are  in 
precisely  the  same  situation ;  and  this  cause  comes  before  the 
Court  under  the  same  circumstances :  a  bill  for  the  specific 
performance  of  an  agreement,  founded  in  mistake. 

Different  interpretations  have  been    put    upon    the    eighth 

article  of  this  particular.    It  has  been  represented  as  a  mere 

repetition  of  what  is  said  before  as  to  the  timber  on  Lots  4  and 

5  :  or  that,  if  carried  farther,  it  must  be  confined  to  Lot  2  :  the 

seven  preceding  articles  riding  over  all    the    lots ;   and    the 

question  is,  whether  that  article  applies  to  Lot  2  alone,  to  Lots 

4  and  5  alone,  or  to  all  the  seven  lots.    Applied  to  Lots  4  and  5, 

it  is  a  mere  repetition  of  what  had  been  already  provided  for ; 

and  there  was  no  use  in  adding  that  condition  with  reference  to 

those  lots.    Was  it  then  intended  to  apply  to  Lot  2  only  ?    That 

derives  considerable  argument  from  the  preceding  part  of  the 

eighth  condition,  applicable  to  that  lot  exclusively,  and  from  the 

special  provision  for  a  separate  valuation  of  the  timber  upon 

Lots  4  and  5  :  but  is  not  very  consistent  with  the  description  of 

the  timber,  which  the  particular  holds  out  as  a  temptation  to 

purchasers  as  to  Lot  2  as  well  as  Lot  1.     The  effect  upon  this 

constmction  must  be,  that  as  to  both  those  lots,  though  the 

purchaser  is  to  have  *all  the  inducement  to  bid,  that  would  be       [  *^32  J 

derived  from  the  timber,  it  is  to  be  the  subject  of  separate 

valuation. 

Is  this  condition  then  to  be  applied  generally  to  all  the  lots  ? 
Upon  that  hypothesis  it  is  open  to  the  observation,  that  in  some 
degree  it  infringes  upon  the  plain  import  of  all  the  preceding 
conditions,  taken  together  :  a  separate  valuation  being  expressed 
only  as  to  two  lots.  It  is  extremely  difficult  to  put  any  construc- 
tion upon  an  instrument,  so  loosely  and  imperfectly  expressed  in 
every  part ;  and,  not  meaning  to  say  decisively  what  is  the  true 
B.B. — ^voL.  xn.  u 
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CLowiss  construction,  if  I  am  forced  to  intimate  an  opinion  among  all 
HiaoixsoN.  these  difficulties,  I  incline,  as  open  to  the  least  objection,  to 
understand  the  vendor  as  stating,  with  regard  to  all  the  lots, 
that  the  timber  shall  be  separately  valued.  Describing  the 
timber  on  Lots  4  and  6,  a  separate  valuation  of  which  is 
expressly  directed,  as  to  all  the  rest  he  gives  a  general  direction, 
that  the  purchaser,  meaning  the  purchasers  of  the  several  lots, 
shall  take  the  timber  at  a  valuation.  What  timber  ?  Can  he 
be  conceived  to  mean  the  six  pieces  of  elm  and  ash;  with  so 
much  anxiety  repeating  that  direction  as  to  those  trifling 
articles,  before  expressly  provided  for  ?  He  must  be  supposed 
to  have  some  farther  meaning ;  which,  I  think,  was,  that  the 
purchaser  of  each  lot  shall  take  the  timber  at  a  fair  valuation, 
not  confined  to  any  lot  specifically ;  which  is  not  inconsistent 
with  the  express  direction  as  to  the  Lots  4  and  5. 

I  do  not  say  decisively,  that  this  is  the  construction  :  nor  can 
I  say,  that  the  vendor  did  not  mean  to  reserve  a  subsequent 
valuation  of  the  timber:  but  the  expression  is  so  ambiguous, 
that  it  might  mislead  the  purchaser.    What  then  is  the  result  of 
a  contract,  so  ambiguous  as  to  lead  both  parties  to  a  mistaken 
construction,  without  fraud  or  misconduct  in  either  ?    A  court 
[  •533  ]      of  equity  by  *enforcing  such  a  contract  would  do  gross  injustice. 
Why  is  not  mistake,  upon  which  the  Master  of  the  Bolls  let 
off  the  purchaser,  equally  to  let  ofif  the  vendor  ?    By  enforcing 
the  contract  I  must  deprive  the  one  of  his  estate  for  2,000Z.  less, 
or  make  the  other  pay  2,000Z.  more,  than  each  intended.    I  do  not 
mean,  that  any  degree  of  doubt  is  to  prevent  the  Court  from 
putting  the  best  construction  it  can  upon  a  contract :  but,  if 
there  is  such  a  degree  of  doubt  and  ambiguity,  that  the  Court 
can  come  to  no  other  conclusion,  than  that  the  psu^ties  did  not 
rightly  understand,  what  the  one  meant  to  buy,  and  the  other  to 
sell,  and  upon  that  ground  of  mistake  the  one  has  been  let  off, 
that  is  a  ground  for  refusing  in  a  court  of  equity  to  perform  a 
contract,  the  effect  of  which  must  be  so  much  injustice  to  one 
party  or  the  other.    That  is  the  ground,  upon  which  the  Lori> 
Chancellor  proceeded  in  The  Marquis  of  Toumshend  v.  Stan- 
groom^\  and  Lord  Thurlow  in  Calverley  v.  WUUams  I  held,  that, 
t  5  H.  B.  312  (6  Yes.  328).  t  1  B.  E.  118  (1  Yes.  Jr.  210). 
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one  party  intending  to  buy  what  the  other  never  intended  to  sell,  Clowes 
there  was  no  contract.  This  case  affording  the  same  ground  of  hiogiksok. 
mistake,  upon  which  the  other  cause  was  decided  at  the  Bolls, 
and  no  circumstance  of  difference,  except  that  the  other  party  is 
become  the^  plaintiff,  cannot  be  distinguished ;  and  must  meet 
the  same  fate  :  the  bill  must  be  dismissed :  but  in  such  a  case  of 
innocent  mistake,  neither  party  meaning  to  take  an  advantage,  I 
will  not  give  costs. 

The  plaintiff  proposed  to  take  the  estate  according  to  'the      ^^^y  21. 
defendants'  construction  ;  paying  for  the  timber  upon  a  separate 
valuation.    This  was  objected  to  by  the  defendants,  as  unreason- 
able after  all  this  litigation ;  and  the  bill  not  being  framed  for 
that  purpose. 

Thb  Vicb-Chancbllor  :  [  534  ] 

I  feel  great  difficulty  in  compelling  the  defendants  to  convey 
upon  the  terms  now  proposed.  *  *  This  plaintiff  having  [  635  ] 
nniformly  up  to  the  hearing  insisted  on  his  construction,  as  the 
only  contract  between  them,  not  offering  to  take  up  the  other 
construction,  which  the  defendants  were  at  one  time  willing  to 
have  performed,  it  is  perfectly  different  from  calling  upon  the 
Court  to  declare  the  true  construction,  and  submitting  to 
perform  according  to  that.  The  Court,  having  in  both  instances 
considered  the  transaction  as  too  ambiguous  to  form  the  founda- 
tion of  a  *contract,  cannot  now  take  this  passage  in  the  answer  [  ♦53c  ] 
as  the  ground  of  a  decree  for  specific  performance  against  the 
will  of  the  defendants ;  and  compel  them  to  accept  terms,  which 
they  once  offered,  but  to  which  the  other  party  would  not  then 
consent. 

The  hill  must  therefore  stand  dismissed  without  costs. 


u  2 
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1810.  VENNING  V.  LECKIE. 

-''^^-  (13  East,  7—9.) 

r  ^  <l  The  defendant  agreed  in  writing  to  take  one  half  share  of  certain  goods 

iy>ught  by  the  plaintiff  on  their  joint  account,  to  share  equally  in  the 
profits  or  loss,  and  to  famish  the  plaintiff  with  half  the  amount  in  time 
for  the  payment  thereof ;  the  goods  being  to  be  paid  for  by  biUs :  held, 
1st,  that  this  was  an  agreement  relating  to  the  sale  of  goods,  within  the 
exemption  in  the  Stamp  Act  44  G^.  III.  c.  98,  sched.  A.  and  did  not 
require  a  stamp. 

2ndly,  That  the  plaintiff  haying  paid  the  whole  price  of  the  goods 
which  wore  to  constitute  the  partnership .  stock,  to  which  both  parties 
were  to  coiitiibute  equally,  an  action  lay  against  the  defendant  for  his 
moiety  of  tlio  price  which  was  to  be  furnished  by  him  in  the  first 
instance ;  although  there  might  be  an  account  to  be  taken  between  them 
as  partners  ii]>on  the  subsequent  disposal  of  the  joint  stock. 

The  plaintiff  declared  for  a  breach  of  the  following  contract  in 
writing: — *'  London,  let  of  Dec,  1808 — Messrs.  W.  Venning  & 
Co.  I  agree  to  take  one  half  share  of  the  flax  undermentioned, 
boaght  by  you  on  our  joint  account — say  half  in  the  profits  or 
loss,  and  to  furnish  you  with  half  the  amount  in  time  for  the 
imyment  ther* of,  in  case  you  require  it."  (Signed  by  the  de- 
fendant.)    Uivier  which  contract  was  written, 

*'D€c,  Iht,  1-15  of  H.  &  Co.  20  tons— 6  months, 

2ad,  2-16  of  A.  B.  &c.,  10  tons— 6  months ;  " 

together  with  other  like  memoranda,  being  a  regular  list  of  the 
persons  of  whom  the  flax  was  bought,  the  quantity,  and  time  of 
payment.  At  the  trial  before  Lord  Ellenborough,  Ch.  J.  at 
Guildhall,  it  n]>[)eared  that  the  defendant  had  refused  to  pay  for 
his  share  of  the  flax  according  to  the  contract ;  and  the  plaintiff 
recovered  a  vt  rdict  for  the  amount  in  value. 

Park  noA\  moved  (by  leave  reserved  at  the  trial)  to  set  aside 
the  verdict  aiii  enter  a  non-suit,  upon  two  objections ;  1st,  that 
the  written  contract  ought  to  have  been  stamped.    The  answer 
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given  to  which  was,  that  it  was  a  contract  *'  relating  to  the  sale     veitnino 
of  goods,"  and  therefore  within  the  *exemption  of  the  Stamp      lbokie. 
Acts :  t    but  this  exemption,  he    contended,    only  related    to        [•s'] 
contracts    between  vendor  and  vendee;  and  the  case  of  the 
guarantee  t  falls  within  the  latter  description ;  for  the  goods  are 
sold  upon  his  credit. 

(Lord  Ellenbobough,  Ch.  J. :  This  contract  relates  to  the 
payment  of  the  price  of  goods  purchased  by  the  plaintiff  for 
himself  and  the  defendant,  and  is  therefore  a  contract  within  the 
words  of  the  exemption  ''  relating  to  the  sale  of  goods." 

Park  observed,  that  some  of  the  goods  were  purchased  after 
the  1st  of  December,  when  the  agreement  was  dated. 

If  it  do  not  relate  to  the  sale  of  goods,  what  does  it  relate  to  ? 
Is  it  more  or  less  than  an  agreement  by  the  defendant  to  buy 
half  the  goods  ? ) 

Secondly,  it  was  objected,  that  this  was  the  case  of  a 
partnership,  and  that  no  action  lay  by  one  partner  against 
another;  but  the  plaintiff  should  have  proceeded  by  bill  in 
equity ;  for  the  defendant  had  had  no  account  of  the  produce, 
and  would  be  compelled  to  seek  his  relief  there. 

Lord  Ellenbobough,  Gh.  J. : 

There  are  many  deeds  of  copartnership  in  which  the  partners 
covenant,  each  to  advance  a  certain  sum  at  first :  and  can  it  be 
said  that  no  action  would  lie  by  one  to  enforce  that  covenant 
against  another,  because  there  are  accounts  between  them  after- 
wards, which  require  unravelling  in  a  court  of  equity. 

Park  agreed  that  such  an  action  would  lie  upon  an  indepen- 
dent covenant. 

The  purchase  of  the  goods  was  to  launch  the  partnership ; 
for  which,  between  themselves,  each  was  to  contribute  his  share. 

t  23  Geo.  ni.  c.  58,  b.  4 ;  35  Geo,  %  Warrington  v.  Furbor,  8  East, 

IIL  c.  30 ;   37  Geo.  m.  c.  90 ;   and      242. 
44  G^.  ni.  0.  98,  Bohed.  A. 
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VsKimro     Lb  Blanc,  J* : 

V. 

Lkckib.         The  respective  sums  were  to  be  paid  by  each,  before  there 
[  9  ]        could  be  any  account  of  profit  or  loss  between  them,  as  partners, 
ppon  the  goods. 

Per  Curiam  :  Rvle  refused. 


1810.  CHAPMAK  V.   COWLAN.t 

Kor.  9.  ,      ^  . 
(13  East,  10—12.) 

[  10  ]  Parchment  writings  preserved  amongst  the  muniments  of  a  manor, 

datod  in  1698  and  1717,  purporting  to  be  signed  by  many  persons, 
copyholders  of  the  manor,  stating  an  unlimited  right  of  common  in  the 
commoners,  which  having  been  found  inconvenient,  they  had  agreed  to 
stock  the  common  in  a  certain  restricted  manner,  are  evidence  of  repu- 
tation as  to  the  general  right  (i.e.  restricted  only  by  levancy  and 
couchancy). 

This  was  an  action  upon  the  case  by  a  copyholder  against  a 
freeholder  of  the  manor  of  Crowle  in  Lincolnshire,  for  the  dis- 
turbance of  the  plaintiff's  right  of  common,  by  the  defendant 
surcharging  the  common.  The  first  count  stated,  that  the 
plaintiff  was  possessed  of  a  messuage  and  30  acres  of  land  in  the 
manor  of  Crowle,  in  respect  of  which  he  claimed  common  for  all 
commonable  cattle  levant  and  couchant,  &c.  in  and  throughout 
all  the  commonable  grounds  in  the  manor.  The  second  count 
was  founded  on  a  like  claim  in  respect  of  80  acres  of  land.  The 
third,  in  respect  of  a  messuage  and  80  acres  of  land,  claimed 
common  in,  upon,  and  throughout  all  the  commonable  grounds 
of  the  manor,  in  manner  following ;  in  part  thereof,  called  the 
stinted  cow  pasture,  in  every  year,  for  certain  cattle,  to  wit, 
6  cows,  6  mares  or  geldings,  if  above  8  years  old,  and  the 
sucking  foals  of  such  mares,  levant  and  couchant  upon  the  said 
messuage  and  lands  upon  and  from  May-day,  old  style,  until  and 
to  Michaelmas-day  0.  S. ;  and  for  all  cattle  levant  and  couchant 
&c.  upon  and  from  Michaelmas-day  0.  S.  until  the  feast  of  (he 

t  Cited  and  followed  by  North,  J.,  in  Johnstone  y.  EaH  Spencer  (1885)  SO 
Ch.  D.  581,  585,  690,  53  L.  T.  502.— B.  C. 
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Annunciation :  and  on  the  residue  of  the  said  commonable 
grounds,  for  all  commonable  cattle,  levant  and  couchant  &c. 
upon  and  from  May>day  0.  S.  until  and  to  the  feast  of  the 
Annunciation  0.  S.  There  were  many  other  counts  stating  the 
claim  of  common  in  different  ways. 

At  the  trial  before  Grose,  J.  at  Lincoln,  the  steward  of  the 
manor  having  been  called  as  a  witness,  by  the  defendant, 
produced  a  parchment  writing  from  amongst  the  *muniments  of 
the  manor,  dated  in  1698,  and  purporting  to  be  signed  by  many 
persons,  copyholders,  stating  an  unlimited  right  of  common, 
which  having  been  found  inconvenient,  they  had  agreed  to  stock 
the  common  in  the  manner  which  the  plaintiff's  witnesses  had 
proved,  and  which  corresponded  with  one  of  the  counts  in  the 
declaration :  and  another  parchment  writing  to  the  same  effect, 
dated  in  1717.+  Whereupon  it  was  contended  on  the  part  of 
the  defendant,  that  the  supposed  right  set  up  by  the  plaintiff 
was  disproved  to  originate  either  by  prescription  or  grant,  in  one 
or  other  of  which  ways  it  could  alone  be  sustained ;  the  origin  of 
it  being  shewn  to  be  in  this  agreement.  But  the  plaintiff's 
counsel  objected  to  the  evidence  being  received,  without  proof  at 
least  that  the  plaintiff  held  one  of  the  same  copyhold  tenements, 
for  which  the  copyholders  in  1698  signed  that  agreement.    But 


Chapman 

V, 
COWLAN. 


t  This  was  to  the  effect  following : 
"  Agreement,  dated  20  April,  1717 
— ^Indorsed — Copy  Stint  of  Crowle 
Commoners. — Reciting,  that  aU  the 
com.monable  grounds,  belonging  to 
Crowle  and  other  places,  were  an- 
tiently  used  by  the  commoners  as 
common  appurtenant  to  their  tene- 
ments for  aU  sorts  of  cattle,  at  all 
times  of  the  year.  But  since  the 
draining  and  approvement  by  the 
then  lord  and  certain  imdertakers, 
now  called  participants,  who  haye 
inclosed  about  a  third  part  thereof, 
and  now  do  and  ever  since  have 
enjoyed  the  same,  the  commoners 
were  sensible  that  the  remaining 
part  of  their  common  left  them  by 
the  undertakers,  if  used  by  them  in 
the  same  manner  they  as  is  aforesaid 
bad  done  as  when  they  had  the  whole. 


would  not  maintain  that  stock  of 
cattle ;  therefore  as  to  some  part  of 
the  common,  as  hereinafter  men- 
tioned, they  agreed  to  a  certain  stint, 
&c.  which  has  been  observed,  &c. 
That  by  an  instrument,  dated  6th  of 
January,  1698,  signed  by  a  great 
many  persons,  commoners  in  the 
places  aforesaid,  consisting  of  several 
articles,  &c,  it  was  agreed  that  the 
major  part  of  the  inhabitants,  who 
had  right  of  common,  might  alter, 
revoke,  annul,  &q,  and  constitute 
others.  And  whereas  the  major  part 
of  the  commoners  have  by  former 
experience  found  it  necessary  to 
explain  and  make  alterations,"  &c. 
Then  they  proceeded  to  make  certain 
alterations;  and  the  articles  not 
altered  were  declared  in  force. 


[Ml] 
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Cbapmak    the  learned  Judge  admitted  the  evidence :  and  as  it  went  to 
CowLAN.    shew  that  the  right  of  common  insisted  on  by  the  plaintiff 
[  *12  ]      originated  *in  a  private  agreament  between  the  copyholders  who 
signed  it,  he  directed  a  nonsait ;  which 

Vaughan,  Serjt.  now  moved  to  set  aside,  upon  the  inad- 
missibility of  the  evidence,  as  against  the  plaintiff,  who  was  not 
proved  to  claim  under  any  of  the  parties  to  that  agreement :  and 
it  not  even  appearing  that  the  instrument  was  signed  by  a 
majority  of  the  then  copyholders,  so  as  to  shew  what  the  ancient 
right  was  generally  acknowledged  to  be. 

Lord  Ellenborough,  Gh.  J. : 

Is  not  the  instrument  evidence  at  least  of  the  reputation  of 
the  manor  at  that  time  as  to  the  prescriptive  right  of  common, 
against  the  right  now  set  up  by  the  plaintiff  ?  It  destroys  the 
right  insisted  upon  by  the  plaintiff,  by  shewing  what  the  pre- 
scriptive rights  of  the  copyholders  were  before.  And,  as  an 
agreement,  it  could  have  no  effect  to  bind  subsequent  copy- 
holders, but  only  those  who  executed  it.  It  will  be  better  to  recur 
to  the  original  right  of  common  as  restricted  by  levancy  and 
couchancy. 

The  other  Judges  concurring. 

Hide  refuseiL 


18J0.  IIALLET  V.   MEARS  and  Another, 

^^^'  (13  Ea«t,  16—17.) 

r  j5  1  One  who  is  subposnaed  as  a  witness,  and  attends  at  tlio  trial,  but 

there  refuses  to  give  evidence  unless  his  expenses  are  paid,  and  is  there- 
upon not  examined,  may  yet  maintain  assumpsit  for  his  necessary 
expenses  of  attendance  against  the  party  who  subpoenaed  him. 

The  present  defendants  had  formerly  brought  an  action 
against  a  third  person,  at  the  trial  of  which  they  had  subpoenaed 
the  present  plaintiff  to  attend  as  a  witness.  The  plaintiff' 
accordingly  attended  at  that  trial,  but  refused  to  be  examined, 
unless  he  was  paid  his  expenses :  this  was  not  done,  and  there- 
fore he  was  not  examined  as  a  witness:  but  he  afterwards 
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brought  this  action  of  assumpsit  for  work  and  labour,  expense  of 
journeys,  and  attendance,  in  consequence  of  the  subpoena :  and 
upon  proof  of  these  facts,  and  also  upon  slight  evidence  of  a 
iromise  by  the  defendant  to  pay  his  expenses  when  he  was 
served  with  the  subpoena,  he  recovered  a  verdict  at  the  last 
asi:izes  at  Chester.    And  now, 

Yates  moved  to  enter  a  nonsuit ;  contending  that  there  was 
no  foundation  for  maintaining  the  action  either  upon  the  express 
or  upon  an  implied  promise:  not  upon  the  evidence  of  the 
promise  in  fact,  because  he  had  waived  it  by  refusing  to  be 
examined  at  the  trial  unless  his  expenses  were  then  paid ;  and 
therefore  the  consideration  of  the  promise,  if  any,  namely,  the 
attending  and  giving  evidence,  was  not  complied  with.  Nor 
upon  an  implied  promise ;  for  there  was  no  tender  of  his 
expenses  when  he  was  served  with  the  subpoena,  and  therefore 
he  could  not  have  *been  attached!  for  non-attendance  at  the 


Hallet 
Meabs 

and  Another. 


[•16] 


t  Vide  Tidd's  Prac.  ch.  35,  which 
cites   Chapman  v.  Pointon^   2   Stra. 
\16Q;  Bowles  y.  Johnson^  1  Blac.  36; 
andi^WZer  Y.Prmtice,  1 11.  Blac.  494 
All  these  cases  agree,  and  the  last  of 
them  distinctly  states,   that  unless 
the  whole  necessary  expenses  of  the 
journey  to  and  from  the  place  of 
trial,  and  of  the  witness's  necessary 
stay  there  be  tendered  with  the  sub- 
poena, the  Court  will  not  grant  an 
attachment   for  the  non-attendance 
of  the  witness  at  the  place  of  trial. 
What  shall  be  the  measure  of  neces- 
sary expenses   is  stated   somewhat 
more  largely  in  Mr.  Ford's  MS.  note 
of  Chapman  t.  Payntoriy  E.  14  Geo. 
II. — Byder   and  Fletcher,  two  wit- 
nesses, were  subpcenaed  eight  miles 
beyond  Chester  to  attend  in  town  at 
the  trial    of    this    cause,    and    two 
gu'neas  each  were  tendered  to  them, 
but  they  refused  the  money ;  object- 
ing that  it  'was  too  Httle :  the  sum- 
moner  denied  giving  them  anything 


more ;  on  which  the  witnesses  neg- 
lected to  attend.  It  was  sworn  that 
a  horse  could  not  be  hired  for  the 
journey  under  \l.  8«.  And  now  upon 
a  motion  for  an  attachment  against 
them,  it  was  insisted  they  might  have 
come  on  foot,  or  in  a  cart;  that  there 
was  no  necessity  for  a  horse ;  and  if 
they  had  hired  horses,  such  expenses 
must  have  been  paid  before  the 
witnesses  would  have  been  obliged 
to  be  sworn,  and  therefore  they 
ought  to  have  come  up. 

Sed  per  Cur.  :  A  man  is  not  bound 
to  trust  for  payment  upon  the  trial. 
The  party  who  would  have  the  benefit 
of  a  witness's  testimony  must  tender 
him  sufficient  to  bear  his  charges 
backwards  and  forwards,  or  other- 
wise he  is  not  obliged  to  attend.  The 
design  of  the  witnesses  to  travel  on 
horseback  was  reasonable.  And  it 
was  said  that  the  directions  of  stat. 
5  £liz.  c.  9,  which  requires  a  tender 


t  2  B.  B.  715. 
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Hallbt     trial :  nor  was  there  any  remedy  against  him  mider  the  8tatnte»t 

MsiEs       ^B  *where  a  guinea  was  paid  to  and  accepted  by  the  i>arty 

and  Another,  subpoenaed  at  the  time,  with  a  promise  to  pay  the  residue.! 

'-    ^^  But  the  GouBT  held  that  the  action  well  lay;  the  witness 

obeyed  the  subpoena,  and  attended  at  the  trial,  and  was  ready 

and  willing   to    have    been    examined  if   the  defendant  who 

subpoenaed  him  would  have  paid  him  his  expenses ;  and  it  was 

the  defendant's  own  fault  that  the  witness  was  not  examined. 

They  therefore 


of  reasonable  oliarge8,||was  the  guide 
of  the  Court  in  cases  of  this  kind; 
that  the  sum  tendered  here  was  much 
too  small ;  and  so  the  rule  was  dis- 
charged. 

Wbigiit,  J.,  said  that  in  the  Court 
of  Common  Pleas  an  attachment 
against  witnesses  for  not  attending 
in  pursuance  of  a  subpoena  was  never 
granted,  but  had  often  been  refused ; 
and  though  this  Court  would  censure 
a  witness,  yet  if  it  was  doubtful 
whether  the  sum  tendered  was  suffi- 
cient, the  Court  ought  to  leave  the 
party  injured  to  his  remedy  at  law. 
That  they  ought  not  in  process  of 
contempt  to  bo  balancing  too  nicely 
the  expenses  of  traveUers.  That  if  a 
witness  insisted  on  riding  post,  he 
did  not  know  the  Court  ought  to 
grant  an  attachment  for  his  non- 
attendance,  if  the  person  requiring 
his  attendance  refused  to  accommo- 
date him  with  such  a  passage ;  and 
that   the  only  true   foundation    to 

rant  an  attachment  was  some  ob- 
stinacy or  contempt  in  the  party. 


Refused  the  nde. 

m 

t  6  Eliz.  c.  9,  s.  12. 

X  Pearson  v.  Iles^  Dougl.  556,  and 
vide  Ooodwin  v.  West,  Cro-  Car.  522, 
there  cited.    In  the  former  case  the 
action  was  of  debt  upon  the  statute 
5  Eliz.  c.  9,  and  was  brought  to  re- 
cover, OS  well  the  penalty  of   10{. 
thereby  given  for  the  non-attend- 
ance of    the    witness     subpoenaed, 
as    also    the    further     recompense 
directed  by  the  same  statute  to  be 
yielded  to  the  imrty  grieved,  "by 
the  discretion  of  the  Judge  of  the 
Court  out  of  which  the  procees  fihall 
be  awarded."    This  further  recom- 
pense, it  was  decided,  must  be  asseesed 
by  the  Court  out  of  which  the  process 
issued,  and  not  by  the  Judge  or  jury 
at  Nisi  Prius.    The  current  of  actioni 
noticed  in  the  books  for  this  species 
of  default  is  upon  the  statute:  but 
Lord  Mansfield,  in  the  last-men- 
tioned case,  says,  ''An  action  will 
lie  for  damages  against  a  material 
witness  who  absents  himself  wi&out 
any  excuse;   but  that  must  be  an 
action  on  the  cose.'* 


I  The  direction  of  the  statute  is  to 
tender  to  the  party  '*  according  to  his 
countenance  or  calling,  such  reason- 
able sums  for  his  costs  and  charges 


as,  having  regard  to  the  distanoe  of 
the  places,  ore  necessary  to  be  allowed 
in  that  behalf." 
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SEDDOJ?"  V.   SENATE.  isio. 

(13  East,  63-79.)  ^^'''  ^^' 

The  pToprietor  of  a  medicine  sold  and  assigned  his  right  to  another,  [  63  ] 
subject  to  a  covenant  by  the  assignee  to  pay  him  one-third  of  the  profits 
daring  his  own  and  his  wife's  lives,  and  covenanted  with  the  assignee 
not  to  prepare  or  sell  the  medicine.  After  a  mesne  assignment  to  the 
plaintifiF,  the  plaintiff  by  an  indenture,  reciting  the  previous  deeds,  and 
that  he  had  agreed  with  the  defendant  for  the  absolute  purchase  of  all 
his  right  as  well  in  the  said  medicine  as  in  the  one-third  reserved  to  the 
defendant  by  the  first  deed,  bargained,  sold  and  assigned  to  the  plaintiff 
all  that  third  share  and  all  other  right  and  interest  of  the  defendant  to 
the  said  medicine ;  with  a  covenant  that  the  plaintiff  might  at  all  times 
prepare  and  sell  the  medicine  in  the  name  of  the  defendant,  and  another 
covenant  for  further  assurance.  Held  that  the  assignment  contained  in 
the  last  indenture  raised  an  implied  covenant  on  the  part  of  the  defendant 
that  he  would  not  prepare  or  sell  the  medicine  for  his  own  profit ;  and 
that  the  defendant's  preparing  and  selling  the  medicine  for  his  own 
profit  was  well  assigned  as  a  breach  of  covenant  in  the  last  mentioned 
deed  with  the  plaintiff. 

In  covenant  the  plaintiff  declared,  that  whereas  on  the  28th  of 

!MaT»  1801,  an  indenture  under  seal  was  made  between  the 

defendant  and  one  J.  B.  Farkas,  reciting  articles  of  agreement 

dated  19th  of  June,  1800,  and  that  the  defendant  was  become 

the  sole  proprietor  of  a  medicine  called  Pastilles  Martialles  de 

Montpellier,  or  Aromatic  Lozenges  of  Steel,  and  of  the  recipe  for 

making  the  same,  and  was  also  entitled  to  the  copyright  of  a 

treatise    written  and  published    by  him  concerning  the  said 

medicine,   entitled,   &c. ;    and  reciting  also  that   Farkas  had 

contracted  with  the  defendant  for  the  purchase  of  the  recipe  and 

all  his  future  interest  in  the  same,  together  with  the  stock  of 

lozenges  then  unsold,  and  also  the  copyright  of  the  treatise,  *and       [  *64  ] 

all  the  defendant's  right  and  interest  in  the  articles  of  the  19th 

of  June,  1800,  at  the  prices  and  subject  to  the  covenants  therein 

contained  ;  it  was  witnessed  that  in  pursuance  of  the  agreement, 

and  in  consideration  of  500Z.  paid  to  the  defendant  by  Farkas, 

iihe  defendant  bargained,  sold,  and  assigned,  transferred,  and  set 

over  to  Farkas  the  said  recipe,  art,  or  mystery  of  preparing  the 

said  medicine,  and  also  the  copyright  of  the  said  treatise,  and 

&II  the  right,  and  interest,  benefit,  property,  claim,  and  demand 

^^vhatsoever  of  the  defendant  in  and  to  the  said  lozenges  and 
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Sbddon      treatise,  and  also  all  the  defendant's  interest  under  the  said 

Mm 

ScHATE.  articles  of  agreement,  together  with  the  articles  themselves, 
subject  to  the  covenants  and  agreements  therein  contained  on 
the  part  of  the  defendant,  and  the  profits  arising  from  the  sale 
of  the  lozenges  and  treatise,  and  all  the  copies  then  unsold,  and 
the  stock  of  lozenges  on  hand ;  habendum  the  said  recipe,  art 
or  mystery,  and  the  said  treatise,  and  the  interest  of  the  defen- 
dant in  the  said  articles,  and  at  all  times  thereafter  to  demand, 
receive,  and  take  the  whole  profits  and  interest  thereof  unto 
Farkas  and  his  aBsigns,  in  like  manner,  and  as  amply  as  the 
defendant  could  have  prepared  and  sold,  received  and  taken  the 
same,  had  those  presents  never  been  executed.  And  the  defen- 
dant thereby  covenanted  to  Farkas  that  he  (the  defendant)  was 
solely  possessed  of  and  entitled  to  the  said  recipe  and  copyright, 
and  that  the  written  paper  then  delivered  to  Farkas  was  the  true 
recipe  for  preparing  the  said  medicine,  and  that  the  defendant 
had  not  discovered  nor  would  disclose  the  art  of  making  the  said 
lozenges  or  their  ingredients  to  any  person  ;  and  that  the  defen- 
dant would  not  at  any  time  thereafter  either  by  himself,  or  jointly 
with  any  other  person  or  persons,  prepare,  utter,  or  sell,  or 

L  *65  ]  cause  or  procure  to  be  prepared,  &c.,  *or  engage  or  be  concerned 
with  any  other  person  or  persons  in  preparing,  or  selling  the 
said  lozenges,  or  any  quantity  thereof,  to  any  other  i>erson  or 
persons  in  Great  Britain,  Ireland,  or  elsewhere,  for  tbe  profit  or 
advantage  of  the  defendant,  his  executors,  &c.,  for  any  rate  or 
price,  or  upon  any  terms  or  conditions  whatsoever,  or  be  in  any 
manner  directly  or  indirectly  concerned  in  making  or  vendinir 
any  medicine  whatever  of  a  similar  efficacy  or  quality,  so  as  in 
any  manner  to  injure  the  sale  of  the  said  lozenges  or  medicine, 
or  the  said  J.  B.  Farkas,  his  executors,  &c.  or  aseigns,  in  the 
produce  thereof,  under  the  penalty  of  5,000/.  And  the  defendant 
thereby  authorized  Farkas,  his  executors,  &c.  to  sign  the  defen- 
dant's name  to  all  labels  which  should  be  necessary  to  be  affiie<l 
to  the  said  lozenges,  as  a  mark  of  their  authenticity.  And  hv 
the  same  indenture  Farkas  covenanted  to  pay  to  the  defendant, 
his  executors,  &c.  during  the  lives  of  the  defendant  and  his  wife, 
and  the  survivor  of  them,  a  yearly  sum  equal  to  l-3rd  of  the 
profits  arising  by  sale  of  the  said  medicine.    That  by  another 
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indenture  under  seal,  of  the  12th  of  January,  1805,  between  the      seddon 
said  J.  B.  Farkas  and  the  plaintiff,  reciting  the  indenture  of  the      se^Ite. 
28tb  of  May,  1801,  and  that  the  plaintiff  had  agreed  with  Farkas 
for  the  absolute  purchase  of  his  future  interest  under  it ;  Farkas, 
for   the    considerations    therein    mentioned,    bargained,    sold, 
assigned,  transferred,  and  set  over  to  the  plaintiff  the  said 
recipe,  &c.  and  copyright,  and  all  his  right  and  interest,  benefit, 
property,  claim  and  demand  whatsoever,  both  in  law  and  equity, 
of  and  in  the  said  recipe,  &c.  and  copyright,  and  all  his  interest 
under  and  by  virtue  of  the  indenture  of  the  28th  of  May,  1801, 
or  the  said  articles  of  agreement,  to  hold  the  premises  and  the 
whole  produce  and  profits  thereof  unto  the  plaintiff,  in  like 
manner  to  all  intents  and  purposes  as  he  (Farkas)  *might  have       [  *^^  ] 
prepared,  sold,  received,  and  taken  the  same,  had  those  presents 
never  been  made ;  and  subject  to  the  covenant  in  the  indenture 
of  May,  1801,  and  particularly  to  the  pajrment  of  the  one- third 
share  of  the  profits  thereby  reserved  to  the  defendant,  &c.    That 
by  another  indenture  under  seal,  made  the  2nd  of  July,  1805, 
between  the  plaintiff  and  the  defendant,  reciting  the  former 
indentures  of  assignment  and  articles  of  agreement ;  and  reciting 
that  the  plaintiff  had  agreed  with  the  defendant  for  the  absolute 
purchase  of  all  the  right,  share,  and  interest  of  the  defendant  as 
well  of,  in,  and  to  the  said  medicine,  as  of,  in,  and  to  the  said  third 
part  or  share,  or  other  part  or  share  of  all  the  said  profits  arising 
by  sale  of  the  said  medicine  so  reserved  and  made  payable  to  the 
defendant,  his  executors,  &c.  during  the  lives  of  him  and  his  wife, 
€tnd  the  survivor  of  them,  under  the  said  indenture  of  assign- 
ment, or  otherwise  howsoever ;  as  well  such  share  of  the  said 
l>rofits  as  had  been  already  received  by  the  plaintiff,  as  of  all 
f  ature  profits  that  should  arise  from  the  said  medicine,  for  3001, : 
it   was  witnessed  that  for  the  considerations  therein  mentioned 
tlie  defendant  bargained,  sold,  assigned,  transferred,  and  set  over 
to  the  plaintiff  all  that  l-8rd  part  or  share,  and  all  other  part,  or 
^hare,  or  proportions,  right,  title,  interest,  claim,  or  demand 
^^^hatsoever  of  the  defendant  to  the  said  medicine ;  or  in  or  to 
t  he  profits  that  had  arisen  or  been  received,  or  that  should  arise 
l>y  the  sale  of  the  said  medicine,  under  the  indenture  of  the  28th 
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Skddoit      of  May,  1801,  or  of  the  articles  of  agreement  of  the  19th  of  Jane, 

Senate.  1800,  or  otherwise  howsoever ;  to  hold  to  the  plaintiff  in  like 
manner  as  the  defendant  might  have  done  if  these  presents  had  not 
been  made.  And  it  was  further  witnessed  that  for  the  considera- 
tion aforesaid  the  defendant  released  and  discharged  the  plaintiff 

[  *67  ]       from  all  sums  which  the  defendant,  his  executors,  *&c.  should  be 
entitled  to  receive  from  the  plaintiff  on  account  of  the  profits 
arising  from  the  sale  of  the  said  medicine,  and  from  all  covenants 
and  agreements  contained  in  the  indenture  of  the  28th  of  May, 
1801,  or  in  the  articles  of  agreement  of  the  19th  of  June,  1800. 
And  the  defendant  also  covenanted  to  the  plaintiff,  that  he  had 
good  right  and  full  power  to  sell  the  said  part  or  share  of  him 
(the  defendant)  in  or  to  the  said  medicine,  and  the  profits  arising 
from  the  sale  thereof,  for  the  use  and  benefit  of  the  plaintiff ;  and 
that  it  should  be  lawful  for  the  plaintiff,  from  time  to  time  and 
at  all  times  thereafter,  to  prepare,  compound,  or  make  the  said 
lozenges  or  medicines,  and  to  sell  the  same  in  the  name  of  the 
defendant,  and  to  receive  the  profits  arising  from  the  sale  thereof 
for  his  (the  plaintiff's)  sole  use  and  benefit.    The  defendant  also 
covenanted  that  he,  his  executors,  &c.  should  and  would,  from 
time  to  time  and  at  all  times  thereafter,  upon  the  reasonable 
request  and  at  the  charge  of  the  plaintiff,  his  executors,  &c.  make, 
do,  and  execute  all  such  further  acts,  deeds,  matters,  and  things 
whatsoever,  for  the  further,  better,  more  perfectly  and  absolntely 
assigning  and  assuring  to  the  plaintiff  the  said  medicine  and 
copyright,  and  all  the  profits  arising  from  the  sale   thereof 
respectively,  and  all  other  the  premises  thereby  assigned  cr 
intended  so  to  be,  as  by  the  plaintiff,  his  executors,  &c.  should 
be  reasonably  devised,  or  advised  and  requested.    The  plaintiff 

[  •es  I  then  assigned  as  breaches ;  [inter  alia,  and]  *2ndly,  That  the 
defendant  prepared,  uttered,  and  sold  divers  of  the  said  lozenges, 
and  was  also  engaged  with  other  persons  in  preparing  and  selling 
divers  quantities  of  the  said  lozenges,  for  his  own  profit  and 
advantage,  contrary  to  the  indenture  of  the  2nd  of  July,  1805, 
and  to  his  said  covenant  with  the  plaintiff.  *  *  And  so 
concluded  to  the  plaintiff's  damage  of  5,000Z.  To  this  declara- 
tion the  defendant  demurred  generally. 
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[After  argument  on  the  demurrer :]  Sbddon 

Senate. 
Lord  Ellenbobouoh,  Gh.  J. :  r  ^.^  i 

The  same  sense  is  to  be  put  upon  the  words  of  a  contract  in 
an  instrument  under  seal,  as  would  be  put  upon  the  same  words 
in  any  instrument  not  under  seal :  for  the  same  intention  must  be 
collected  from  the  same  words  of  a  contract  in  writing,  whether 
with  or  without  a  seal.  Now  here  the  proprietor  of  a  medicine 
having  before  conveyed  all  his  right  and  interest,  in  the  making 
and  vending  it,  to  another ;  reserving  to  himself  one-third  of  the 
profits  for  the  lives  of  himself  and  his  wife,  and  the  survivor  of 
them  ;  which  other  person  had  assigned  all  his  interest  in  it  to 
the  plaintiff;  by  a  subsequent  deed  not  only  releases  his  interest 
in  the  remaining  third  part,  but  bargains,  sells,  and  assigns  to 
the  plaintiff  that  third  part,  ''  and  all  other  part  or  share,  or 
proportions,  right,  title,  interest,  claim,  or  demand  whatsoever  of 
him,  the  defendant,  to  the  said  medicine,  &c."  Then  having 
sold  and  assigned  the  medicine,  by  words  competent  to  convey 
the  whole  property  in  it,  as  he  has  done  by  this  deed,  when  he  is 
afterwards  concerned  with  others  in  the  making  and  vending, 
*on  his  own  account,  of  the  same  medicine,  is  not  that  a  mani-  [  *!:>  ] 
fest  breach  of  his  covenant?  How  can  he  be  said  to  have 
conveyed  all  his  right,  title,  and  interest  in  the  subject  matter,  if 
lie  retain  the  making  and  vending  and  the  profits  arising  from 
the  sale  of  any  part  of  it  ?  It  is  in  manifest  contravention  of  his 
contract  for  the  sale  of  the  whole.  I  do  not  think  therefore  that 
Tve  need  look  any  further  into  the  cases  which  have  been 
adverted  to.  In  most  of  them  I  presume  that  the  covenants 
ivonld  be  found  to  apply  to  real  property,  and  to  turn  upon 
particular  words,  which  may  not  so  aptly  apply  to  this  case: 
but  here  it  is  sufficient  to  say  that  the  defendant's  making 
and  selling  and  retaining  for  his  own  benefit  the  profits  of 
that  in  which  he  purported  to  convey  all  his  right,  title,  and 
interest  to  the  plaintiff,  is  against  the  true  meaning  and  effect 
of  his  covenant.  When  I  first  looked  at  the  case,  I  own  my 
opinion  leaned  the  other  way;  but  on  further  consideration  I 
think  the  plaintiff  is  entitled  to  judgment  on  the  ground  I  have 
stated. 
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Seddon      Grose,  J. : 

Senatb.  There  appears  in  the  deed  a  manifest  intention  of  the  one 
party  to  sell  the  vfhole  of  his  interest  in  the  making  and  vending 
of  this  medicine,  and  of  the  other  to  purchase  the  whole  interest 
in  it.  When  therefore  the  defendant  bargains,  sells,  and  assigns 
to  the  plaintiff  all  his  third  part,  and  all  other  part,  &c.,  right, 
title,  interest,  claim,  or  demand  whatsoever  in  the  past  or  fature 
profits  of  the  medicine,  under  the  indenture  of  May,  1801,  &c., 
or  otherwise  howsoever :  what  else  could  he  have  meant  but  that 
the  vendee  should  have  the  sole  property  and  vending  of  the 
medicine  ?    It  amounts  to  a  covenant  that  the  whole  of  the  thing 

[  •76  ]  bargained  and  sold  *should  be  the  exclusive  property  of  the 
vendee :  the  breach  therefore  of  that  covenant  is  well  assigned. 

Le  Blanc,  J. : 

The  question  arises  upon  the  last  deed  ;  and  though  there  had 
been  no  other  deed  than  that,  I  should  have  thought  that  the 
words  of  it  which  have  been  referred  to  would  have  amounted  to 
an  implied  covenant  on  the  part  of  the  defendant  to  convey  to 
the  plaintiff  the  sole  vending  and  profits  of  the  medicine :  but 
the  argument  is  very  strongly  fortified  by  the  reference  to  the 
former  deeds,  in  the  first  of  which  the  defendant  had  used  the 
strongest  terms  of  conveyance  as  to  the  future  right  of  making 
and  vending  of  the  medicine.     The  last  deed  recites  the  two 
former,  by  the  first  of  which  it  appears  that  the  defendant  had 
parted  with  all  his  future  interest  and  property  in  making  and 
vending  the  medicine  to  one  Farkas,  who  thereby  covenanted  to 
pay  the  defendant,  during  the  lives  of  him  and  his  wife,  and  the 
survivor,  one-third  of  the  profits :   and  by  the  second  deed   it 
appears  that  Farkas  had  assigned  all  his  interest  and  property 
in  the  medicine  under  the  first  deed  to  the  plaintiff ;  subject  to 
the  yearly  payments  of  one-third  of  the  profits  to  the  defendant 
and  his  wife :  and  then  the  third  deed  proceeds  further  to  recite 
*'  that  the  plaintiff  had  agreed  with  the  defendant  for  the  abso- 
lute purchase  of  all  the  right,  share,  and  interest  of  the  defen- 
dant," not  only  in  the  one-third  of  the  profits  reserved  to  him  hy 
the  first  deed,  but  ''  as  well  of,  in,  and  to  the  said  medicine,  as 
of,  in,  and  to  the  said  third  part,"  &c.     So  much  for  the  recital. 
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And  then  the  defendant  proceeds  to  convey  to  the  plaintiff,  not      sbddon 
only  his  one-third  part,  but  "  all  other  part,  &c.,  right,  title,      senate, 
interest,  claim,  or  demand  whatsoever  to  the  said  medicine, 
*Ac."    And  that  brings  it  to  the  question,  whether,  when  it       [  ^77  ] 
appears  that  the  defendant  had  agreed  to  part  with  his  whole 
interest  in  the  medicines,  and  he  does  convey  in  terms  large 
enough  to  cover  his  whole  interest,  the  law  will  not  imply  a 
covenant  that  he  shall  not  himself  vend  that  for  his  own  profit 
irhich  he  had  agreed  to  sell  and  had  sold  to  another  ?    And  it 
appears  to  me  that  the  breach  assigned  against  him  in  that 
respect  is  not  like  a  mere  tort  committed  by  a  stranger ;  but  is  a 
breach  of  that  right  which  he  had  conveyed  to  another.    He  has 
done  that  which  is  the  exercise  of  an  assumed  right  over  a 
subject  matter  which  he  had  before  covenanted  to  convey  and 
had  conveyed  to  the  plaintiff :  and  I  also  think  that  the  manner 
in  which  that  breach  is  assigned  is  not  merely  as  in  the  case  of 
a  tort  by  a  stranger,  but  as  of  a  right  conveyed  to  the  plaintiff 
bv  the  deed  of  the  defendant. 

Bayley,  J. : 

The  Court  do  not  say  that  all  the  breaches  assigned  may  be 
sustained ;  but  it  is  sufficient  to  entitle  the  plaintiff  to  judgment 
if  any  one  of  them  be  rightly  assigned :  and  I  agree  with  the 
Court  that  on  the  second  breach  the  plaintiff  is  entitled  to  judg- 
ment.    A  covenant  is  nothing  more  than  an  agreement,  in  con- 
struing which  we  have  only  to  look  to  the  fair  meaning  of  the 
parties  to  it :  and  if  the  agreement  were  in  substance  and  effect 
that  the  defendant  would  sell  and  assign  to  the  plaintiff  the  solo 
right  of  making  and  vending  the  medicine  for  his  profit,  and  that 
the  defendant  would  not  interfere  with  him  in  making  and  vend- 
ing it ;  that  raises  an  implied  covenant  on  the  part  of  the  defen- 
dant that  he  would  not  make  and  vend  it ;  and  if  he  do  after- 
wards make  and  vend  it,  it  is  a  breach  of  that  implied  covenant. 
Sow  here,  by  the  deed  of  July,  1805,  the  defendant  recites  *that       [  *78  ] 
the  plaintiff  had  agreed  with  him  for  the  absolute  purchase  of  all 
his  right,  share,  and  interest,  as  well  in  the  said  medicine,  as  in 
the  said  third  part  of  the  profits  which  had  been  before  reserved  to 
him ;  and  then  he  proceeds  to  sell  and  assign  to  the  plaintiff  all  that 
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seddox      third  part,  and  all  other  right,  title,  and  interest,  in  the  medicine ; 

Senate.  ^^^  using  other  general  words,  which  would  be  sufficient  to  con- 
vey the  other  two  thirds,  if  the  first  set  of  words  were  not  suffi- 
cient. But  it  does  not  even  rest  there;  for  there  follows  a 
covenant  by  the  defendant,  that  it  should  be  lawful  for  the  plain- 
tiff at  all  times  thereafter  to  prepare  and  sell  the  said  medicines 
in  the  name  of  the  defendant,  and  to  receive  the  profits  thereof 
for  the  plaintiffs  sole  use;  and  another  covenant  for  further 
assurance,  that  the  defendant  would  upon  request  do  and  execute 
all  such  further  acts  and  deeds  as  should  be  advised  for  the 
more  perfect  and  absolute  assigning  and  assuring  to  the  plaintiff 
the  said  medicine  and  copyright,  and  all  fhe  profits  arising  from 
the  sale  thereof.  It  appears  therefore,  by  the  language  of  the 
third  deed  alone,  that  the  defendant  contracted  with  the  plaintiff 
that  he  should  have  the  sole  exercise  of  the  right  of  making  and 
selling  these  medicines  for  his  own  benefit :  and  then  the 
question  is  whether  the  conduct  of  the  defendant  in  interfering 
with  that  right  which  he  had  before  conveyed  to  the  plaintiff  be 
not  a  breach  of  his  covenant.  As  in  Pomfret  v.  Ricrqft\ 
TwYSDEN,  J.  (who  differed  from  the  rest  of  the  Court  upon 
the  case  in  judgment)  agreed  that  the  grant  of  a  water-course 
implies  a  covenant  by  the  grantor  not  to  disturb  by  any  act  of 
his  own  the  grantee  in  the  enjoyment  of  it ;  and  therefore  that  a 

[  •79  ]  subsequent  act  of  disturbance  by  the  grantor  in  *stopping  the 
watercourse  would  give  the  grantee  an  action  of  covenant 
against  him.  And  if  one  make  a  lease  of  a  house  and  estovers, 
and  afterwards  cut  down  all  the  wood  out  of  which  the  estovers 
were  to  be  taken,  the  lessee  shall  have  his  remedy  by  action  of 
covenant  against  him ;  it  being  a  misfeazance  in  him  to  annul 
or  avoid  his  own  grant.  So  in  Russel  v.  Guhvel,l  it  was  agreed 
that  if  one  make  a  lease  of  lands,  reserving  a  right  of  way,  or 
common,  or  other  profit  a  prender;  if  the  lessee  disturb  him 
in  the  enjoyment  of  the  way,  &c.,  covenant  will  lie  for  such  dis- 
turbance. To  apply  the  same  principle  to  the  present  case  :  the 
defendant  assigns  by  deed  all  his  right,  title,  and  interest  in  the 
making  and  vending  of  a  certain  medicine  to  the  plaintiff ;  and 
afterwards  he  disturbs  him  in  the  enjojrment  of  it  by  making 

t  1  Saund.  322.  ;  Cro.  Eliz.  657. 
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and  selling  it  on  his  own  account :  that  therefore  is  in  breach  of      S£ddon 
his  covenant.  Sbnate. 

Lord  Ellekborouoh,  Gh.  J.  afterwards  observed  that  no 
argmnent  could  be  drawn  from  the  opinion  delivered  by  the 
Court  to  authorize  the  extension  of  the  doctrine  to  the  wrongful 
act  of  a  stranger :  but  they  considered  the  breach  committed  by 
the  defendant  as  the  retention  and  exercise  of  a  right  by  him, 
the  original  proprietor,  over  the  medicine  which  he  had  conveyed 
to  the  plaintiff. 

Judgment  for  the  plaintiff  on  the  second  breach. 


THE  KING  V.  THE  INHABITANTS  of  the  i8io. 

COUNTY  OF  SALOP.  ^[^Ifi. 

(13  East,  95—98.)  r  g-  n 

The  inhabitants  of  the  county  being  primd  facie  liable  to  repair  all 
public  bridges  within  it,  are  therefore,  as  it  seems,  bound  to  repair  an 
ancient  horse  bridge,  unless  they  shew  that  others  are  bound  to  repair 
the  same. 

The  Court  will  take  no  cognizance  of  a  special  case  reserved  upon  the 
trial  of  an  indictment  at  the  sessions.f 

This  was  a  presentment  by  a  justice  of  peace,  upon  his  own 
view,  that  from  time  immemorial  there  was  and  yet  is  a  certain 
eonunon  bridge  called  Pilson  bridge,  over  a  brook  or  river  called 
the  Sleepy  Meese,  used  for  all  the  liege  subjects,  &c.  with  their 
horses  and  on  foot  to  pass,  &c.,  situate  and  being  in  the  town- 
ships of  Pilson  and  Chetwynd,  in  the  parish  of  Chetwynd,  in  the 
county  of  Salop,  in  the  king's  common  highway  there  leading 
froin  the  market  town  of  Market  Drayton  in  the  said  county 
towards  and  unto  the  market  town  of  Newport,  in  the  county 
aforesaid :  and  that  the  bridge  aforesaid,  situate,  &c.  on  the  13th 
September,  49  Geo.  III.  and  continually  afterwards  until  tho 
present  day,  was,  and  yet  is,  ruinous  for  want  of  due  repair,  &c., 

t  See  the  above  case,  on  this  point,  Sutton  Ccldfield  (1874)  L.  E.  9  Q.  P.. 
eited  and  explained  by  the  judgment  153,  15d,  43  L.  J.  Q.  B.  57,  29  L.  T. 
of   JBxJLdCBUBK,  J.,  in  The  Queen  v.      840. — E.  C. 

X  2 
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The  Kino  against  the  peace,  &c.  To  this  two  of  the  inhabitants  of  the 
The  Inhabi.  county  appeared,  and  pleaded  for  themselves  and  the  rest  of  the 
thk'county  iiiliabitantB  of  the  county,  (except  the  inhabitants  of  the  said 
OF  Salop,  townships  of  Pilson  and  Chetwynd)  that  the  inhabitants  of  the 
said  townships,  independent  of  the  other  inhabitants  of  the  said 
county,  from  time  immemorial,  have  been  used  and  accustomed 
[  *^^  ]  and  of  right  ought  to  repair  the  said  bridge  *as  often  as  occasion 
required  :  and  that  the  said  bridge  is,  and  from  time  im- 
memorial hath  been  used  for  the  Eing*s  subjects,  with  their 
horses  and  on  foot  only,  to  pass,  &c.,  and  that  the  same  hath 
not  been  used  for  the  King's  subjects,  with  their  carriages,  &c. 
to  pass,  &c. :  and  that  the  same  bridge  hath  from  time  im- 
memorial been  situate  in  the  townships  of  Pilson  and  Chetwynd ; 
and  that  by  reason  of  the  premises  the  inhabitants  of  those 
townships,  independently  of  the  rest  of  the  inhabitants  of  the 
said  county,  during  all  the  time  in  the  said  presentment  men- 
tioned, ought  to  have  repaired,  and  still  of  right  ought  to  repair 
the  said  bridge:  and  traversed  that  the  inhabitants  of  the 
county  were  bound  to  repair  it.  The  presentment  was  tried  at 
the  sessions  by  a  jury,  who  found  the  defendants  guilty ,  subject 
to  the  opinion  of  this  Court  on  the  following  case. 

The  bridge,  comprised  in  the  above  presentment,  is  a  horse- 
bridge,  and  not  wide  enough  for  a  cart  or  other  carriage  to  jmiss 
over  it.     The  bridge  is  situate  on  one  side  of  the  public  high- 
way ;  the  road  for  carriages  being  through  the  ford  in  the  brook 
or  river  on  the  other  side  of  the  said  highway.     The  bridge  is 
situate,  part  in  the  township  of  Chetwynd,  in  the  parish   of 
Chetwjmd,  in  the  county  of  Salop,  and  the  other  part  in  the 
township  of  Pilson,  in  the  said  parish  of  Chetwynd,  over  the 
water  which  divides  those  townships,  which  townships  have  im- 
memorially  repaired  their  respective  highways.     No  proof  of  any 
repairs  having  been  ever  done  to  the  bridge,  at  the  expense  of 
the  defendants,  the  inhabitants  of  the  county  of  Salop,  or  any 
one  else,  was  produced.    The  bridge  is  of  public  utility.     And 
the  question  therefore  was,  whether  the  inhabitants  of  the  said 
county  were  liable  prima  facie  to  repair  this  horse  and   foot 
bridge,  the  same  as  if  it  were  a  carriage  bridge. 
[  97  ]  When  this  case  was  called  on  in  the  Crown  paper, 
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Lord  Ellenbobough,  Gh.  J.  said :  The  Kino 

r. 

There  is  no  doubt  that  a  public  footway  or  bridleway  is  a  The  Txhabi- 

TANTS  OP 

highway :  t  it  is  a  highway  for  foot  passengers,  or  for  horse  pas-  the  county 
sengers,  &c. ;  and  the  parish  is  bound  to  repair  it  till  they  can     ^^  Salop. 
throw  the  onus  upon  others.     So  all  public  bridges  are  prima 
facie  repairable  by  the  inhabitants  of  the  county,  without  dis- 
tinction of  foot,  horse,  or  carriage  bridges,  unless  they  can  shew 
that  others  are  bound  to  repair  particular  bridges.! 

But  it  is  quite  a  new  thing  that  a  case  should  be  reserved  upon 
the  trial  of  an  indictment  by  a  jury  at  the  sessions.  It  is  a  very 
great  irregularity,  and  ought  to  be  noticed  in  order  to  prevent  the 
repetition  of  it.    We  shall  take  no  notice  of  the  case  reserved. § 

The  Attorney-General  said  that  he  should  have  felt  it  to  be 
his  duty,  without  adverting  to  what  party  he  represented  there, 
to  point  out  such  an  irregularity  to  the  Court.  And  Park  and 
Header  (who  were  also  concerned  as  counsel  in  the  case)  said 
that  it  was  done  by  consent  of  both  parties,  (though  they  agreed 
that  it  was  irregularly  *done)  as  the  readiest  means  of  taking  r*98  J 
the  opinion  of  the  Court  upon  the  point  of  law  meant  to  be 
raised ;  the  object  of  which  was  answered  by  the  opinion  now 
expressed  by  the  Court. 

Lord  Ellenborough,  Ch.  J. : 

The  indictment  is  well  removed  by  the  certiorari :  but  we 
shall  take  no  notice  of  the  case :  we  shall  leave  the  matter  as  it 
is,  and  pronounce  no  judgment  upon  it. 


t  Vide  Allen  v.  Ormond,  9  R.  R.  363 
(8  East,  4). 

J  Bex  v.  The  InhahHants  of  the 
fr.  R.  of  Yorkshire,  6  Burr.  2594, 
'was  the  case  pf  an  ancient  foot- 
bridge repaired  by  the  inhabitants  of 
the  township  of  Glusbume;  which 
bridge  was  taken  down,  and  in  lieu 
of  it  sixty  yards  above  on  the  stream 
in  the  same  highway  was  built  a 
carriage-bridge,  with  the  repairs  of 
-vrbich  the  county  was  fixed.  And 
vide  BexY.Thelnhabitantaofihe  W.  B. 
uf  Yorkshire,  6  B.  R.  439  (2  East. 
342);  and  Rex  y.  The  InhahitantB  of 
nudes.  11  B.  B.  347  (12  East,  192), 


upon  the  construction  of  the  Statute 
of  Bridges,  22  Hen.  VIII.  c.  5,  which 
statute  mentions  bridges  generally, 
without  distiDguishing  between  the 
different  kinds  of  bridges ;  and  Lord 
Coke  (2  Inst.  701),  observes  that 
''the  indictment  upon  this  statute 
saith  quod  pons  publicus  et  communis 
situs  in  altd  regid  via  super  flumeji, 
seu  cursum  aquoe,**  &c. 

§  In  proceedings  of  a  Court  of 
Summary  Jurisdiction,  a  case  may 
be  stated  pursuant  to  sec.  33  of  the 
Summary  Jurisdiction  Act,  1879,  in- 
corporating and  extending  the  pro- 
visions of  20  &  21  Vict.  c.  33.— B.  C. 
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1810.       MAESHALL  and  Another  v,  POOLE  and  Another, 

"^^^^-  (13  East,  98—101.) 

r  9g  1  Where  goods  are  sold  and  delivered  upon  an  agreement  by  tlie  vendee 

to  pay  for  them  by  a  bill  at  a  certain  date ;  as  interest  would  have  mn 
upon  such  bill,  if  given,  it  may  be  recovered  in  an  action  for  the  price 
of  the  goods  brought  after  the  time  when  such  bill  would  have  become 
due ;  and  it  may  be  recovered  as  part  of  the  estimated  value  of  the  goods 
upon  the  common  count  for  goods  sold  and  delivered. 

LiTTLEDALE  on  a  former  day  obtained  a  rule  nisi  for  setting 
aside  an  inquisition,  on  the  ground  of  the  misdirection  of  the 
under-sheriff  to  the  jury,  in  telling  them  that  the  plaintiffa  were 
not  entitled  to  interest.    The  plaintiffs  declared  on  the  common 
count  for  goods  sold  and  delivered;  and  the  proof  was  of  an 
agreement  dated  ''  4th  of  August,  1809. — Bought  of  J.  and  B. 
Marshall  180  bales  of  cotton  on  board  the  Hercules,  at  l&d,  per 
lb.,  to  be  delivered  at  Liverpool,  on  arrival.     Payment  in  bills 
at  2  months,  in  10  days  after  delivery."    No  bills  were  given, 
but  the  action  was  not  brought  till  after  the  bills  would  have 
become  due.    The  officer  thought  that  a  debt  of  that  kind  for 
goods  sold  and  delivered  would  not  carry  interest ;  but  particu- 
larly as  the  plaintiffs  had  not  declared  specially  upon  the  agree- 
ment to  pay  in  bills,  but  only  on  the  common  count  for  goods 
sold  and  delivered :  and  the  jury  found  accordingly.     But  it  was 
now  urged  that  inasmuch  as  the  bills,  if  given,  would  have 
[  •99  ]       carried  *interest,  the  plaintiffs  ought  not  to  be  in  a  worse  con- 
dition by  the  defendants'  breach  of  their  agreement ;  and  that 
as  the  principal  money  was  recoverable  on  the  count  for  goods 
sold  and  delivered,  that  would  also  cover  the  amount  of  interest, 
which  was  merely  accessorial  to  the  principal  demand.     And  he 
referred  to  Becker  v.  Jones, \  where  the  Exchequer  Chamber 
allowed  interest  in  a  similar  case  upon  the  final  judgment,  from 
the  service  of  the  allowance  of  the  writ  of  error,  until  affirmance 
of  the  judgment ;  though  in  that  case  there  was  a  special  count 
on  the  agreement.    But  there  were,  he  said,  many  cases  where 
interest  had  been  recovered  in  actions  of  indebitatus  assumpsit ; 
and  it  was  always  recovered  on  counts  upon  bills  of  exchange, 

t  Ex.  Ch.  May,  1810.    11  E.  E,  756  (2  Camp.  428,  ».). 
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though  it  was  not  reserved  upon  the  face  of  the  bills.     Robinson     Marshall 


V.  Bland,  2  Burr.  1077.  Poole. 

Richardson,  on  shewing  cause,  relied  on  Gordon  v.  Swany\ 
where,  though  the  goods  were  contracted  to  be  paid  for  at  a  day 
certain,  yet  it  was  held  that  interest  did  not  run  from  the  day : 
and  it  can  make  no  difference  in  reason,  that  here  the  goods 
were  iio  be  paid  for  by  a  bill,  which  is  only  a  medium  of  fixing 
the  payment  at  a  certain  day. 

(Lord  Ellenborough,  Gh.  J. :  In  that  case  the  effect  of  the 
agreement  was  only  to  entitle  the  vendee  to  credit  for  a  certain 
time,  so  as  to  secure  him  from  being  called  upon  for  payment 
till  that  time  arrived:  it  was  resolved  therefore  into  a  mere 
demand  for  goods  sold  and  delivered,  which  has  never  been  held 
to  carry  interest.  But  here  the  agreement  is  to  give  a  security, 
which  would  carry  interest ;  *  and  as  the  performance  of  the  [  •lOO  ] 
contract  would  have  entitled  the  plaintiffs  to  interest  upon  the 
bill,  they  ought  not  to  be  prejudiced  by  the  breach  of  it.  And 
his  Lordship  asked  if  there  were  any  case  the  other  way  ?) 

Richardson  admitted  that  Becker  v.  Jones  was  an  authority 

against  him  on  that  point.    But  he  then  objected,  2ndly,  that 

the  under-sheriff  was  right  in  his  direction  to  the  jury  in  this 

respect,  upon  this  declaration,  which  was  only  in  the  common 

form  for  goods  sold  and  delivered,  and  that  is  framed  on  an 

impUed  promise  to  pay  the  value  of  them  on  demand ;  which 

does  not  agree  with  the  special  contract  shewn  in  evidence,  to 

pay  for  them  by  a  bill  at  a  certain  date :  and  though  the  Courts 

admit  of  this  general  form  of  declaring  after  the  time  of  credit  is 

expired,  I  yet  the  plaintiffs  cannot  in  that  case  claim  the  benefit 

of  a  contract  different  from  that  which  they  have  stated  upon  the 

record ;  when  that  which  is  so  stated  would  not,   if  strictly 

proved,  entitle  them  to  interest. 

(Lord  EiiiiBNBOBOUGH,  Ch.  J. :  Could  you  not  give  a  promis- 

+  2  Gamp.  429,  n.,  and  12  East,      East,  75;   Mussen  v.  Price^  ih,  147; 
419.  and  Miller  v.  Shawe,  ib.  149. 

X  Vide    Swancoi   v.   Wutgarth,  4 
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Mabsti ALL    sory  note  for  money  lent  in  evidence  upon  the  common  count  for 
PooLK.       money  lent,  after  the  note  was  due  ? ) 

Admitted:  but  the  plaintififs  would  not  be  entitled  to  recover 
interest  on  it  in  that  mode  of  declaring.  The  only  damage  the 
plaintiffs  here  have  to  complain  of  is  the  non-payment  of  the 
price  of  the  goods  on  demand,  on  which,  by  law,  no  interest  is 
recoverable.  When  they  abandoned  their  right  to  declare  on 
the  special  contract,  they  abandoned  their  claim  of  interest  on 
it.  In  Tappenden  v.  Rand(ill,\  which  was  an  action  to  recover 
[  *ioi  ]  back  money  *which  had  been  paid  upon  a  void  contract,  one  of 
the  questions  was,  whether  interest  were  recoverable  upon  that 
sum :  but  the  Court  held  that  in  an  action  for  money  had  and 
received,  nothing  but  the  real  sum  advanced,  without  interest, 
could  be  recovered.  Different  measures  of  value  are  recoverable 
in  different  actions  for  the  same  thing ;  as  if  goods  be  taken 
wrongfully  from  the  o\sTier  and  sold,  he  may  bring  trover,  and 
recover  the  real  value  ;  or  money  had  and  received,  and  recover 
what  the  sale  produced ;  or  trespass,  and  recover  damages  for 
the  taking  and  detention,  as  well  as  for  the  value  of  the  goods. 

Lord  Ellekborough,  Gh.  J. : 

Interest  may  be  considered  in  this  case  as  parcel  of  the  price 
of  the  goods  sold  and  dehvered :  if  they  had  been  paid  for  at  the 
time  of  delivery,  the  price  would  have  been  so  much  less ;  but 
being  to  be  paid  for  by  bill  payable  at  a  future  day,  the  value 
was  to  be  so  much  more  in  proportion  to  the  interest  which 
would  have  accrued  upon  the  bill,  if  that  had  been  given  accord- 
ing to  the  agreement :  therefore  it  seems  to  me  that  the  amount 
of  such  interest  may  well  be  recovered  upon  the  general  count 
for  goods  sold  and  delivered,  as  part  of  the  estimated  value  of 
the  goods  to  be  paid  for  in  that  manner. 

The  other  Judges  assenting. 

Rule  absolute, 

t  0  E.  B.  668,  n.  (2  Bos.  &  P.  472,      2  Burr.  1005,  and  Walk^ry.  ConHahit^ 
which  refers  to  3fo«e4  t.  Macfirlau,      1  Bos.  &  P.  306). 
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THE  KING  V.   INCLEDON.  isio. 

(13  East,  161-167.)  ^'^^' 

If  the  Court  be  satUfied  that  a  nuisance  io4icted  is  already  effectually  [  164  ] 
abated  before  judgment  is  prayed  upon  the  indictment,  they  will  not,  in 
their  discretion,  give  judgment  to  abate  it.  And  they  refused  to  give 
Buch  judgment  upon  an  indictment  for  an  obstruction  in  a  public 
highway,  which  highway,  after  the  conviction  of  the  defendant,  was 
regularly  turned  by  an  order  of  magistratea ; — a  certificate  having  been 
obtained  that  the  new  way  was  fit  for  the  passage  of  the  public,  and  on 
affidavits  that  so  much  of  the  old  way  indicted  as  was  still  retained  was 
freed  from  all  obstruction. 

The  defendant  was  indicted  in  one  count  for  erecting  and  con- 
tinuing, and  in  another  for  continuing  an  obstruction  to  a  public 
horse  and  foot  road,  and  was  convicted  about  two  years  ago  at 
the  assizes  at  Exeter,  upon  its  appearing  that  there  had  been 
formerly  a  public  road  in  the  place  indicted,  though  not  much 
used  at  any  time,  but  which  had  been  altogether  shut  up  for  the 
last  18  years,  and  been  inclosed  in  part,  and  laid  out  in 
private  grounds  surrounding  the  defendant's  country  seat.  Im- 
mediately after  the  conviction  took  place,  the  defendant  applied 
to  two  magistrates  of  that  part  of  the  country  for  an  order  to 
divert  the  road  as  a  horse  and  footway,  upon  setting  out  another 
more  commodious  to  the  public ;  which  was  accordingly  done, 
and  the  magistrates  made  the  order;  but  upon  application  to 
them  afterwards  to  certify  the  new  way,  the  prosecutor  of  the 
indictment  interposed,  and  stated  to  them  that  it  had  appeared 
upon  the  evidence  given  in  support  of  the  indictment  *at  the  [  •les  ] 
assizeSy  that  the  old  road  was  not  only  a  horse  and  foot  way  but 
a  carriage  way,  and  that  he  meant  to  insist  on  it  as  a  carriage 
way,  and  take  measures  accordingly ;  upon  which  the  magis- 
trates declined  giving  the  certificate  required  for  the  new  road, 
^which  was  only  a  horse  and  foot  way.  The  defendant,  who  was 
liimself  a  magistrate,  then  got  another  magistrate  to  join  with 
him  in  certifying  the  new  road:  but  being  soon  afterwards 
satisfied  of  the  irregularity  of  that  proceeding,  he  abandoned  the 
order  already  obtained  for  the  diverting  of  the  road,  and  obtained 
a  new  order  of  two  magistrates  for  diverting  the  old  road  as  a 
liighway,  generally ;  against  which  order,  regularly  returned  to 
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The  King    and  filed  at  the  Bessions,  there  was  no  appeal :  and  aftenirards 
iKCLEDON.    ho  obtained  a  regular  order  of  two  magistrates,  certifying  the 
new  highway  to  be  in  sufficient  repair.    And  now 

Burrough  and  Gifford  (with  whom  was  Casberd)  on  behalf  of 
the  prosecutor  of  the  indictment,  prayed  a  judgment  by  this 
Court  for  the  prostration  of  the  nuisance ;  which  judgment  they 
contended  that  the  Court  were  bound  to  give,  notwithstanding 
the  subsequent  proceedings,  and  the  affidavits  of  many  persons 
now  read  on  behalf  of  the  defendant,  that  the  particular  obstruc- 
tions complained  of  which  had  before  been  set  up  in  the  old 
road,  and  which  impeded  the  passage,  had  been  removed  after 
the  conviction,  and  that  no  obstruction  now  existed  in  any  part 
of  the  old  road  indicted  which  was  connected  with  the  road  as 
newly  set  out  under  the  order  of  the  magistrates.  And  thej 
referred  to  The  King  v.  Pappeneau^j  The  King  v.  The  Jtutices  of 
[  •1G6  ]  Yorkshire, I  *The  King  v.  Stead,^  and  other  cases  cited  in  those, 
wherein  it  was  agreed  that  if  the  nuisance  be  of  a  permanent 
nature,  the  regular  judgment  must  be  to  abate  it.  And  here 
they  observed  that  the  indictment  charged,  the  evidence  at  the 
trial  proved,  and  the  affidavits  now  read  confirmed  it  to  be  a 
continuing  and  permanent  nuisance. 

Lens,  Serjt.  and  Harris  were  for  the  defendant,  but  it  was 
not  necessary  to  hear  them. 

Lord  Ellenborocoh,  Ch.  J. : 

The  Court  will  never  do  any  thing  in  vain :  and  if  they  be 
satisfied,  as  they  are  upon  these  affidavits,  that  the  obstruction 
indicted  has  been  removed,  and  that  the  public  have  now  the 
free  passage  of  the  road  which  they  are  entitled  to  use,  we  shall 
not  give  any  judgment  of  prostration :  for  it  would  indeed  be 
nugatory  to  adjudge  that  to  be  prostrated  which  does  no  longer 
exist.  What  objection  can  there  be  to  a  judgment  to  this  effect ; 
stating  that  the  Court  being  satisfied  that  the  nuisance  charged 
in  the  indictment  was  already  abated ;  therefore  they  gave  judg- 
ment against  the  defendant  for  a  nominal  fine.    And  that  is  the 

t  1  Stra.  C86.  t  7  T.  B.  467.  S  8  T.  B.  142. 
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proper  thing  to  be  done  in  this  case.    If  hereafter  the  prosecutor    Thk  Eiko 
can  question  the  road  indicted  to  be  a  carriage  road,  and  not    ikcledon. 
merely  a  horse  and  footway ;  and  if  he  can  get  rid  of  the  order 
of  justices  for  turning  it  as  a  highway,  on  which  we  are  not 
called  upon  to  give  any  opinion,  he  will  proceed  as  he  may  be 
advised.    But  the  nuisance  which  was  indicted  having  been 
already    removed,  and  every    substantial    purpose    of   justice 
answered,  it  is  sufficient  *for  us  at  present  to  impose  a  nominal      [  *167 1 
fine  on  the  defendant  for  the  offence  of  which  he  has  been 
convicted. 

Thereupon  judgment  was  given 

That  the  defendunt  pay  a  fine  to  the  King  of  6s.  6d, 


THE  KING  V.  DOHEETY.  isio. 

(13  East,  171—174.)  ^'*^'  ^' 

One  against  whom  articles  of  the  peace  are  exhibited  is  not  entitled        [  171  ] 
to  read  affidavits  on  his  own  behalf,  in  contradiction  of  the  facts  sworn 
to  against  him  in  such  articles. 

Abtigi.es  of  the  peace  having  been  exhibited  against  the  de- 
fendant by  his  wife,  process  issued  thereon  to  enforce  appear- 
ance :  and  when  he  appeared  in  Court  with  his  sureties  on  this 
day,  Marryatt,  on  his  behalf,  tendered  affidavits  to  the  Court  in 
contradiction  of  the  facts  sworn  to  in  the  articles,  for  the  pur- 
pose of  discharging  them ;  contending  that  as  the  stat.  21  Jac. 
I,  c.  8,  requires  the  causes  for  which  such  articles  are  exhibited 
to  be  declared  in  writing  upon  oath,  and  enacts  that  ''if  it  shall 
afterwards  appear  to  either  of  the  said  courts,  (of  Chancery  or 
King's  Bench,)  that  the  cause  expressed  in  such  writing,  or  any 
one  of  them,  be  untrue,"  the  Court  may  award  costs  and  damages 
to  the  party  grieved ;  it  necessarily  gives  them  jurisdiction  to 
inquire  into  the  truth  of  the  charge.    And  though  he  admitted 
that    affidavits  in  contradiction  of  articles  of  the  peace  were 
refused  to  be  received  in  Lord  Vane* 8  case,t  as  contrary  to  the 

f  2  Stra.  1202.    A  note  of  this  case      and  will  be  found  printed  in  the  text 
(from  Mr.  Ford*8  MS.),  is  placed  by      at  p.  317  post. — B.  C. 
the  r^Kirter  in  a  note(13East,  171,  n.), 
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The  Kiko 
r. 

DOHERTT. 

[•172] 
[  ^173  ] 


[-174] 


^practice  of  the  court  on  these  occasions ;  yet,  lie  said,  that  the 
contrary  practice  had  prevailed  in  subsequent  *cases,  which  are 
referred  to  from  MSS.  in  6  Bac.  Abr.  tit.  Surety  of  the  Peace,  G.^ 
The  first  of  these  is  Sir  T.  Allen's  case,*  H.  82  G.  III.  against 
whom  Parnell  had  exhibited  articles ;  but  before  the  recognizance 
was  entered  into,  Parnell  presented   a  petition  explanatory  of 
some  of  the  facts  sworn  to  in  those  articles  :  on  which  the  defen- 
dant's counsel  moved  to  review  §  the  articles,  and  read  affidavits 
to  contradict  the  facts  therein  charged  ;  and  the  Court  granted  a 
rule  on  Parnell  to  shew  cause  why  the  articles  should  not  be  re- 
viewed ;  and  being  *finally  satisfied  that  he  had  been  guilty  of 
perjury,  they  committed  him  for  that  offence,  and   stayed. all 
proceedings  on  the  articles.     The  like  proceeding  took  place  in 
another  case,  there  stated,  of  articles  exhibited  by  John  Brown 
against  Hannah  Bennett  and  Others,  E.  32  Geo.  II.,  which  upon 
a  rule  for  a  review,  founded   upon  aflBdavits  in  contradiction, 
were  ordered  to  be  taken  off  the  file. 


Lord  Ellenborough,  Ch.  J.,  however,  (without  hearing  the 
Attorney 'General  and  Gumey  for  the  prosecutrix,)  said,  that  the 
Court  were  satisfied  that  they  could  not  receive  affidavits  on  the 
part  of  the  defendant  to  contradict  the  truth  of  the  articles  exhi- 
bited against  him  and  prevent  his  giving  surety :  they  therefore 
ordered  his  own  recognizance  to  be  taken  in  500Z.,  and  that  oi 
his  two  sureties  in  250Z.  each,  for  two  years.  And  Le  Blanc,  J. 
referred  to  the  case  of  The  King  v.  Bringloc  and  others,  in  M.  7 
Geo.  11.  ],  when  Lord  Hardwicke  presided  in  this  Court,  where 
the  like  determination  was  made. 


+  G  is  printed  in  the  book  by  mis- 
take for  F,  there  being  a  subsecjuent 
head  under  letter  G. 

X  Vide  2  Burr.  806,  which  states 
the  former  proceeding,  when  Parnell 
was  brought  up  to  receive  judgment 
upon  an  indictment  for  perjury  com- 
mitted in  the  articles  exhibited. 

§  Hence  it  appears,  that  the  affi- 
davits  in  contradiction  of  the  articles 
were  received  upon  this  new  motion 
to  review  the  articles,  arising  upon 
new  matter  presented  to  the  Court 


by  the  articulant,  and  not  by  way  of 
opposing  the  giving  sureties  of  thf^ 
peace  upon  the  articles  in  the  fir^ 
instance,  which  the  Court  grants 
upon  the  prayer  of  the  party  apply- 
ing, quia  timet y  upon  probable  c^aus^ 
shewn.  The  other  case,  afterwards 
cited  from  Bac.  Abr.,  passed  without 
opposition,  and  also  arose  upon  a  new 
motion  to  review  the  articles. 

II  That  case  was  read  from  Mr. 
Masterman's  MS.  Prime  moved  to 
discharge    articles    of    the      peace. 
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LOED    VANE'S    CASE.  Hilary 

(13  East,  171.  n.— 173,  n.)  [l^' 

1744. 

Where  a  person  exhibits  articles  of  the  peace  and  swears  that  her  life  

is  in  danger,  the  truth  of  the  facts  cannot  be  controverted.  [  171|  n*  ] 

There  ought  to  be  a  reasonable  foundation  on  the  face  of  the  articles 
to  induce  a  fear  of  personal  danger  before  the  Court  will  require  sureties 
of  the  peace. 

A  wife  may  sue  a  supplicavit  in  Chancery  against  her  husband,  and 
to  find  sureties  not  to  beat  or  eyil  intreat  her,  aliter  quam  causd  re- 
gtminis  et  castigationis. 

The  facts  stated  in  the  articles  are  to  be  considered  as  true  tUl  the 
contrary  appears  upon  a  proper  prosecution. 

Where  there  are  articles  of  separation  between  the  husband  and  wife, 
if  the  husband  afterwards  confine  her,  she  may  have  a  hab.  corp,  and  be 
set  at  liberty .f 

Lady  Vane  exhibited  articles  of  the  peace  against  her  husband 
the  Lord  Vane,  propter  scevitiam:  and  in  the  articles  it  was 
charged,  that  in  1737  a  suit  was  preferred  by  her  in  the  spiritual 
court  for  a  separation  by  *reason  of  cruelty.  That  in  order  to  [  •172,  ».  ] 
put  an  end  to  all  differences  between  her  and  my  lord,  articles  of 
agreement  were  entered  into  and  duly  executed,  whereby  she 
agreed  to  return  to  and  cohabit  with  him :  and  he  covenanted  that 
in  case  she  desired  to  live  separate,  he  would  not  molest  her. 
That  she  accordingly  did  return  and  live  with  my  lord ;  but  that 
upon  continuing  his  cruel  usage  she  was  obliged  to  leave  him, 
and  separate  herself  from  him  according  to  the  articles.  That 
about   Christmas,  1742,  she  was  seized  by  five  of  my  lord's 

^wherein  the  prosecutrix  swore  that  in  the  expression  upon  the  face  of 

the  defendant  Bringloe  had  threat-  the  articles.    That  as  for  saying  he 

«iied  to  do  her  business:    and  he  would  do  her  business,  it  was  an 

offered  to  read  an  afiidaTit  of  the  ambiguous  expression,  and  was  capa- 

^Afendant,  wherein  he  explained  the  ble  of  more  meanings  than  one ;  but 

"vrords,  and  shewed  that  they  did  not  that  the  articles  giving  them,  and 

uiean  any  personal  harm  to  her,  but  charging    that    the    defendant    had 

tliat  they  related  to  a  law  suit  then  several  times  threatened  her  life,  that 

43.epending  between  them.  was  a  sufficient  charge  to  support 

the  articles;   and  they  advised  the 

Per  Curiam  :  That  the  defendant  defendant  to  give  bail ;  which  he  did. 

<X3uld  not  by  the  course  of  the  Court  The  rest  of  the  note  was  to  another 

l>e  admitted  to  controvert  the  facts :  purpose. 

-tliat  it  never  was  suffered :  and  that  t  See  now  B.  v.  Jackson,  '91,  1 

Ixe  could  take  no  other  advantage  Q.  13.  671,  60  L.  J.  Q.  B.  346,  64 

^^ban  what  arose  from  any  ambiguity  L.  T.  679.— E.  C. 
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Lord  Vaxe'b  servants,  and  by  force  carried  to  his  house,  and  there  confined 
Case.  £qj.  II  days;  that  she  afterwards  escaped;  but  that  she  hath 
since  heard  and  verily  believes  that  a  servant  sent  by  my  lord 
Yane  to  apprehend  her  said,  that  he  was  ordered  by  my  lord  to 
seize  her  and  bring  her  home  dead  or  alive :  and  therefore  she 
swears  that  she  apprehends  her  hfe  was  in  danger,  and  that  she 
was  almost  always  under  a  continual  fear  of  her  hfe. 

These  articles  were  exhibited  in  Court  the  last  dav  of 
Michaelmas  Term,  1743 ;  and  in  Hilary  Term  following  Lord 
Yane  came  into  Court,  and  moved  by  his  counsel  to  discharge 
the  articles,  because  it  did  not  appear  on  the  face  of  the  articles 
that  Lord  Yane  had  done  any  one  act  to  induce  his  lady  to  swear 
the  peace  against  him,  or  make  it  necessary  for  him  to  give 
security  for  keeping  the  peace.  That  the  husband  has  a  right 
to  seize  his  wife,  to  carry  her  home,  and  even  to  confine  her  if  he 
thought  proper.  That  by  the  common  law  he  had  power  to 
govern,  rule,  and  chastise  her  reasonably:  and  although  she 
may  sue  a  supplicavit  in  Chancery  against  her  husband  for 
cruelty,  and  to  find  sureties  that  he  do  not  beat  or  evil  intreat 
her ;  yet  even  in  that  case  there  is  a  proviso,  aUter  quam  ad 
rirum  suvm  ex  causa  regiminis  et  castigationis  uxoris  8U<e  licite 
rationabiliter  pertinet.  F.  N.  B.  642  (8th  edit.).  That  as  to  the 
articles  of  agreement  they  were  set  aside  in  equity  as  unconscion- 
able ;  and  a  copy  of  the  order  was  produced ;  but  the  Court  said 
they  could  take  no  notice  of  it. 

Upon  a  rule  to  shew  cause,  it  was  answered,  and  so  resolved. 
by  the  Court,  that  every  person  was  entitled  to  exhibit  articles 
of  the  peace  for  the  security  of  his  person,  and  to  allow  them 
was  the  constant  course  of  the  Court  as  a  security  against  imme- 
diate danger.  That  it  was  not  usual  to  inquire  into  the  truth  or 
circumstances  of  the  facts  charged  in  the  articles,  but  that  the 
same  must  be  received  as  true  till  the  contrary  appears  upon  a 
proper  prosecution.  That  in  the  present  case,  taking  all  these 
articles  together,  and  that  Lord  and  Lady  Yane  were  under  an 
agreement  to  live  separate;  that  he  seized  her  by  force,  and 
confined  her  11  days ;  that  he  had  threatened  to  seize  her  again. 
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and  ordered  her  to  be  brought  home  dead  or  alive ;  it  doth  Lobo  Vane's 
appear  upon  the  whole  that  she  had  a  reasonable  foundation  to 
require  sureties  of  the  peace  against  him.  Vide  Fitz.  N.  B.  542 
(8th  edit.).  If  the  wife  be  in  fear  or  doubt  of  the  husband,  *that  [  *173,  n.'} 
he  will  beat  her  or  kill  her,  she  may  sue  a  supplicavit  in  Chan- 
cery against  her  husband  to  find  sureties  that  he  do  not  beat  or 
evil  intreat  her. 

It  was  likewise  said  by  Sir  John  Strange,  that  taking  this  case 

np  upon  the  articles  of  agreement  only,  if  Lord  Vane  should  force 

his  wife  to  a  cohabitation,  she  has  a  right  to  be  relieved ;  and  for 

that  purpose  he  cited  Listor^e  case,  Trin.  8  G.  I.     Captain  Listor, 

after  articles  of  separation  between  him  and  his  wife  the  Lady 

Eawlinson,  seized  her  by  force,  and  carried  her  home  in  order  to 

compel  her  to  live  with  him.     She  brought  a  habeas  cm-pus :  and 

after  argument  at  the  bar,  it  was  agreed  by  the  Court,  that  if  a 

wife  will  make  an  undue  use  of  her  liberty  by  squandering  away 

her  husband's  effects,  or  going  into  bad  company,  it  was  lawful 

for  her  husband  to  lay  her  under  restraint :  but  where  that  did 

not  appear,  he  could  not  confine  her  as  a  prisoner,  though  even 

in  his  own  house.    And  because  it  appeared  in  that  case  that 

they  were  parted  by  consent,  and  under  articles  to  live  separate, 

the  Court  ordered  that  she  should  have  her  liberty. 

The  security  of  the  peace  required  by  the  Court  in  the 
present  case  was  1,0002.  for  Lord  Vane,  and  his  bail  in  500/. 
each. 
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1810.  THE  CASE  OF  the  HOTTENTOT  VENUS. 

^^^^'  (13  East.  195—196.) 

[  195  ]  The  Court,  upon  affidavit  laid  before  them,  suggestiiig  probable  cause 

to  believe  that  a  helpless  and  ignorant  foreigner  was  brought  into  this 
country,  and  exhibited  for  money,  against  her  consent,  by  those  in 
whose  keeping  she  was,  granted  a  rule  upon  her  keepers  to  shew  cause 
why  a  writ  of  habeas  corpus  should  not  issue  to  bring  her  before  the 
Court,  and  directed  an  examination  to  be  taken  of  her  in  the  meantime 
before  the  coroner  and  attorney  of  the  Court,  in  the  presence  of  proper 
persons  deputed  by  the  persons  applying  for  the  writ,  and  by  those 
against  whom  it  was  prayed. 

A  FEMALE  native  of  South  Africa,  remarkable  for  the  formation 
of  her  person,  was  exhibited  in  London  in  the  course  of  the 
autumn  of  this  year  under  the  name  of  the  Hottentot  Yenas 
(her  real  name  being  Saartje  Baartman)  by  certain  persons  who 
had  the  apparent  custody  of  her,  and  who  received  money  for 
such  exhibition.  The  decency  of  the  exhibition  was  not  called 
in  question ;  it  appearing  that  the  woman  had  proper  clothing 
adapted  to  the  occasion ;  but  from  some  expressions  which  had 
been  uttered  by  those  who  had  brought  her  over  to  this  country, 
and  with  whom  she  continued,  and  some  apparent  indications 
of  reluctance  on  her  part  during  her  exhibition,  there  was  reason 
to  believe,  and  affidavits  were  accordingly  laid  before  the  Cowci 
to  that  effect,  by  the  secretary  of  a  society,  denominated  the 
African  Institution,  that  she  had  been  clandestinely  inveigled 
from  the  Cape  of  Good  Hope,  without  the  knowledge  of  the 
British  Governor,  (who  extends  his  peculiar  protection  in  nature 
of  a  guardian  over  the  Hottentot  nation  under  his  government, 
by  reason  of  their  general  imbecile  state ; )  and  that  she  was 
brought  to  this  country  and  since  kept  in  custody  and  exhibited 
here  against  her  consent.  Whereupon  the  Court,  on  the  motion 
of  Mr.  Attorney-General,  granted  the  following  rule. 

England. — Upon  reading  the  several  affidavits  of  Zachary 

Macaulay  and  others,  and  William  Bullock,  it  is  ordered,  that 

Tuesday  next  be  given  to  Alexander  Dunlop  and  Henrick  CsBsar, 

[  'loe  ]      to  shew  cause  why  a  writ  of  *  habeas  corpus  should  not  issue 

directed  to  them,  commanding  them  to  have  the  body  of  a 


Venus. 
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certain  native  of   South  Africa,   denominated    the    Hottentot    The  Case  of 

the 

Venus,  before  this  Court  immediately,  to  undergo,  &c.    Upon    Hottentot 

notice  of  this  rule  to  be  given  to  them  in  the  mean  time.    And 

it  is  further  ordered,  that  one  or  two  such  person  or  persons 

as  shall  be  approved  for  that  purpose  by  the  coroner  and  attorney 

of  this  Court  shall,  at  such  times  as  shall  be  appointed  by  the 

said  coroner  and  attorney,  have  free  access  to  the  said  native  of 

South  Africa  at  the  house  of  the  said  Alexander  Dunlop  and 

Henrick  Caesar,  in  York-street,  Piccadilly,  in  the  absence  of  the 

said  Alexander  Dunlop  and  Henrick  Caesar,  but  in  the  presence 

of  one  or  two  such  person  or  persons  as  shall  be  nominated  by 

them,  and  to  be  approved  of  by  the  said  coroner  and  attorney 

for  the  purpose  of  conversing  with  her. 

Such  examination  took  place  accordingly  before  the  coroner 
and  attorney  of  this  Court,  who  made  his  report  thereof ;  from 
whence  it  satisfactorily  appeared  to  the  Court  that  the  woman 
came  over  here,  and  was  exhibited,  by  her  own  consent,  upon  a 
contract  to  receive  a  certain  proportion  of  the  profits  arising 
from  the  exhibition  of  herself:  and  this  being  confirmed  by 
affidavits  made  by  those  who  had  the  care  of  her ;  the  Court, 
whose  authority  as  guardian  of  the  personal  liberty  of  the  subject 
was  alone  called  into  action  on  this  occasion,  finally 

Discharged  the  rule. 

Gcuelee  appeared  on  behalf  of  the  persons  against  whom 
the  writ  was  prayed. 


B.R. — ^voL.  xn. 
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K.   B.   HILARY   TERM. 

1811.  MAY    AND  Another,   Assignees  of    TAYLOR,   a 

'^!1:^-  Bankhupt,   v.  HARYEY. 

[  197  j  (13  East.  197—199.) 

If  a  thing  be  deposited  by  one,  \ritb  the  authority  of  another,  and 
received  by  the  bailee,  to  keep  on  the  joint  account  of  the  two,  one  alone 
cannot  lawfully  demand  it  without  the  authority  of  the  other,  so  as  to 
maintain  trover  upon  the  bailee*s  refusal  to  deliver  it. 

But  where  it  only  appeared  that  it  had  been  agreed  between  the  assignor 
and  the  assignee  of  a  lease,  that,  to  save  the  expense  of  a  counterpart,  the 
lease  should  be  deposited  in  the  hands  of  a  third  person,  and  the  assignee 
afterwards  delivered  it  to  the  bailee  to  keep,but  without  mentioning  that 
this  was  on  the  joint  account,  and  no  communication  was  made  of  the 
deposit  to  the  assignor,  who  never  interfered  further  in  the  matter ;  and 
the  defendant  afterwards  (with  the  privity  of  the  bailee  who  acted  as  his 
agent)  procured  an  illegal  and  void  conveyance  of  the  property  in  leaise 
from  the  assignee :  held  that  the  assignee  or  his  legal  representatives 
might  alone  maintain  trover  for  the  lease,  after  demand  and  refusal. 

In  trover  for  a  lease  and  assignment,  ^^hich  was  tried  before 
the  Lord  Chief  Baron  in  Essex,  the  case  appeared  to  be  this. 
The  defendant  was  a  creditor  of  Taylor  before  and  at  the  time 
of  his  bankruptcy.  On  the  4th  of  November,  1809,  Taylor 
committed  an  act  of  bankruptcy  by  assigning  all  his  goods  and 
effects  to  one  Carter,  another  creditor,  by  whom  he  was  pressed 
for  his  debt:  and  this  was  known  to  the  defendant  in  the 
[  •iss  ]  December  *following,  who  also  pressed  Taylor  for  a  securit}-, 
and  proposed  that  he  should  assign  the  lease  in  question  to  him 
(being  a  lease  of  a  messuage,  &c.  occupied  by  Taylor,)  which 
had  been  before  deposited  by  Taylor  in  the  hands  of  the  defen- 
dant's son,  who  it  appeared  acted  throughout  this  transaction 
under  the  defendant's  direction  and  as  his  agent.  Taylor  did 
accordingly  some  little  time  before  Christmas  execute  an  assign- 
ment of  the  lease,  which  had  been  prepared  by  order  of  the 
defendant,  antedated  the  2nd  of  November  preceding :  and  soon 
afterwards  the  commission  of  bankrupt  issued  against  Taylor. 
It  further  appeared  that  the  lease  had  been  originally  assigned 
to  Taylor  by  one  Bridge  ;  and  to  save  the  expense  of  a  counter- 
part, Taylor,  who  was  examined  as  a  witness  at  the  trial,  said 
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that  it  had  been  agreed  by  bim  and  Bridge  that  the  lease  should        mat 
remain  for  both  of  them  in  the  hands  of  the  defendant's  son :      harvey. 
bat  it  did  not  appear  that  this  agreement  was  communicated 
by  Taylor  to  the  son  at  the  time  when  the  lease  was  deposited 
T^ith  him;  and  when,  after  the  commission  issued,  the  lease 
vf^  demanded  of  the  defendant  by  order  of  the  assignees,  he 
made  no  objection  that  it  had  been  deposited  by  the  joint 
authority  of  Bridge  and  Taylor,  but  said  that  it  was  in  the ' 
possession  of  his  son,  whom  he  had  directed  to  keep  it  as  a 
security  for  his,  the  defendant's,  debt,  in  virtue  of  the  assign- 
ment  executed  and  bearing  date  on  the  2nd   of    November 
preceding:  and  for  this  reason  alone  also  the  son  refused  to 
part  with  it  when  applied  to  for  that  purpose.     It  was  objected 
at  the  trial  that  the  consent  of  Bridge  to  the  delivery  up  of 
the  lease  was  not  proved,  without  which  the  plaintiffs  were  not 
entitled  to  recover,  as  it  had  been  originally  deposited  by  the 
authority  of  both :  but  his  Lordship  overruled  the  objection ; 
considering  that  this  had  not  been  relied  upon  by  the  defendant ; 
but  on  the  contrary  that  he  had  claimed  *the  beneficial  interest      [  •iDO  J 
in  the  lease  by  the  assignment  from  Taylor,  which  the  jury 
believed  to  be  antedated  ;  and  that  it  was  inconsistent  that  the 
defendant  should  insist  on  the  benefit  of  that  assignment,  and  at 
the  same  time  defend  his  possession  as  being  the  depository  of 
another.     The  plaintiffs  accordingly  obtained  a  verdict:  which 
Adolphus  moved,  and  obtained,  a  rule  nisi  in  the  last  Term,t 
to  set  aside  and  to  enter  a  nonsuit,  on  the  ground  that  the  lease 
had  been  deposited  with  the  defendant's  son  for  the  joint  benefit 
of  Bridge  and  Taylor ;  one  of  whom  alone  could  not  recover  it 
without  the  consent  of  the  other.    But  when  the  matter  came 
on  to  be  heard  in  this  Term  upon  the  Lord  Chief  Baron's  report : 

Lord  EiiLENBOROuoH,  Gh.  J.  said,  that  it  was  clear  that  if  the 
lease  had  been  deposited  by  Bridge  and  Taylor,  and  the  bailee 
had  agreed  to  keep  it  for  the  two,  it  was  not  in  the  power  of 
one  of  them  (or  of  the  assignees  who  represented  that  one)  to 
take  it  out  of  his  hands,  without  the  consent  of  the  other.  But 
here  there  "was  no  evidence  that  it  was  deposited  by  the  two, 

t  I  -was  not  present  in  Court  when  the  motion  was  made. 

T  2 
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Hat        or  that  Bridge  had  any  notice  that  it  was  so  deposited  by  Taylor 

Mm 

Habvet.  on  their  joint  account.  It  is  true  that  the  bankrupt  in  hi& 
evidence  said  that  it  had  been  agreed  by  Bridge  and  him  that 
the  lease  should  remain  in  the  hands  of  the  defendant's  son : 
but  it  did  not  appear  that  the  bailee  had  any  notice  of  this,  or 
had  accepted  it  upon  any  such  trust ;  and  he  and  the  defendant 
afterwards  dealt  with  it  as  belonging  to  Taylor  alone.  The 
foundation  therefore  fails  on  which  the  rule  nisi  was  granted. 

Per  Curiam  :  Rule  discharged. 

Oarrow  and  Marryat  were  to  have  opposed  the  rule. 


1811.  BOYFIELD   V.  POETER  and   Another. 

•^;!!:i**  (13  East,  200—210.) 

[  200  ]  The  general  Highway  Act,  13  Geo.  III.  c.  78, t  s.  27  &  29,  antboriziiig' 

surveyors  of  highways  to  take  and  cany  the  refuse  stones  from  quarries 
for  the  repair  of  the  highways,  making  satisfaction  for  damage  done  to 
the  lands  of  any  person  by  carrying  away  the  same ;  and  directing  that  if 
the  surveyors  cannot  agree  with  the  landowners  upon  the  amount  of 
such  satisfaction,  it  shall  be  settled  and  ascertained  by  an  order  of 
justices;  and  providing  further,  that  no  plaintiff  shall  recover  for  any 
trespass,  &c.  if  tender  of  sufficient  amends  be  made  before  action 
brought ;  and  that  in  case  no  such  tender  be  made,  the  defendant,  by 
leave  of  Court,  before  issue  joined,  may  pay  money  into  Court :  held 
that  surveyors  having  broken  a  new  way  over  the  plaintiff's  land,  in 
order  to  carry  such  materials  for  repair,  in  a  case  where  an  old  but 
circuitous  road  existed  before  ;  and  having,  after  the  damage  done,  and 
after  an  action  of  trespass  brought  against  them,  paid  money  into  Court 
by  way  of  amends;  the  sufficiency  of  such  amends  cannot  be  questioned 
at  Nisi  I'rius ;  the  statute  having  referred  the  quantum  of  amends,  if 
not  agreed  upon,  to  the  decision  of  justices  of  the  peace. 

But  it  seems  to  bo  competent  to  the  plaintiff  in  such  action  to  shew 
that  the  making  of  such  new  road  over  his  land  was  malicioaslj  or 
wantonly  done  by  the  siu*veyors,  and  not  for  the  necessary  or  convenient 
carriage  of  the  materials  over  the  land  for  the  purposes  of  the  Act ;  and 
in  such  case  he  would  not  be  concluded  by  the  amends  tendered  or  paid 
into  Court. 

The  general  Highway  Act,  13  Geo.  III.  c.  78,  b.  27,  enables 
the  surveyor  to  take  away  so  much  of  the  refuse  stones  of  any 

t  See  now  5  &  6  Wm.  IV.  c.  50,      ment  of  tha  damage  by  jastices.— 
BS.  51,  54,  in  which  a  similar  pro-      B.  C. 
vision  is  made  as  to  the  ascertain- 


T0L.XI1.]         1811.    K.  B,     13  EAST,  200—201.  325 


quarry  within  the  parish,  &c.,  without  the  licence  of  the  owners,     Botfield 
as  he  shall  judge  necessary  for  the  amendment  of  the  highways ;      pout£b. 
and  also  to  dig  for  and  carry  away  materials  from  any  waste 
land,  &c.  for  the  same  purpose,  without  making  any  satisfaction 
for  those  materials ;  "  but   satisfaction   shall  be  made  for  all 
damages  done  to  the  lands  of  any  person  by  carrying  away  the 
same,  in  the  manner  hereinafter  directed  for  getting  and  carry- 
ing materials  in  inclosed  lands,"  &c.     By  s.  29,  if  sufficient 
materials  cannot  be  had  within  such  waste  lands,  &c.  it  shall 
be  lawful  for  every  such  surveyor  to  dig,  &c.  for  them  in  the 
inclosed  lands  of  any  person  within  the  parish,  &c.  (not  being 
a  garden,  &c.)   *'  and  to  take  and  carry  away  so  much  of  the 
said  materials  as  by  the  discretion  of  the  said  surveyor  shall 
be  thought  necessary  to  be  employed  in  the  amendment  of  the 
said  highways :  the  said  surveyor  making  such  satisfaction  for 
the  damage  to  be  done  to  such  lands  by  the  getting  and  carry- 
ing away  the  same,  as  shall  be   agreed  upon  between  *him      [  •soi  "| 
and  the  owners,  &c. :  and  in  case  they  cannot  agree,  then  such 
satisfaction  and  recompense   shall  be  settled  and  ascertained 
by  order  of  one  or  more  justice  or  justices  of  the  peace  of  the 
limit  where  such  land  shall  lie."     And  s.  79  provides,  '*  that  no 
plaintiff  shall  recover  in  any  action  for  any  irregularity,  trespass, 
or  wrongful  proceedings,  if  tender  of  sufficient  amends  shall  be 
made  on  behalf  of  the  parties  who  shall  have  committed  such 
irregularity,  &c.  before  such  action  brought.     And  in  case  no 
such  tender  shall  have  been  made,  it  shall  be  lawful  for  the 
defendant,  by  leave  of  the  Court,  before  issue  joined,  to  pay 
into  Court  such  sum  of  money  as  he  shall  see  fit ;  whereupon 
such  proceedings  or  orders  and  judgment  shall  be  had,  made, 
and  given,  as  in  other  actions  when  the  defendant  is  allowed 
to  pay  money  into  Court."     The  80th  section  gives  an  appeal 
in  cases  not  otherwise  provided  for  ;  but  no  question  was  made 
upon  that  clause. 

The  defendants  in  this  case  were  the  surveyors  of  the  high- 
iBvajs  in  the  parish  of  Buckminster  in  Leicestershire :  and  the 
2)laintifif  brought  this  action  of  trespass  against  them  for  breaking 
a.iid  entering  his  close,  called  Coy's  Close,  in  that  parish,  on  the 
25th  of  March,  1810,  and  on  divers  other  days,  and  passing  over 
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BoYFiELD     it  with  carriages,  and  digging  the  soil,  and  prostrating  the  fences, 
Pouter.      ^^^  making  a  carriage  road,  and  laying  gravel,  &c.  on  it,  and 
erecting  and  continuing  a  gate  and  posts  there.     The  defendants 
pleaded  the  general  issue,  and  paid  24«.  into  court,  by  way  of 
amends,  under  the  79th  section  of  the  Act.     At  the  trial  before 
Thomson,  B.  at  Leicester,  the  plaintiff's  counsel  opened  the  case 
by  stating,  that  the  trespass  was  committed  under  pretence  of 
legal  authority  by  the  defendants,  as  surveyors  of  the  highways 
[  •202  ]      for  *the  parish.     That  there  was  a   stone-pit   in  the   Vicar's 
Close  (next  but  one  to  Coy's  Close,  but  in  the  opposite  direction 
from  that  part  of  the  road  to  which  the  materials  for  repair 
were  to  be  carried,)  out  of  which  there  was  an  old  carriage  way 
leading,  though  somewhat  circuitously,t   to  that  part   of  the 
highway  which  was  under  repair ;  but  that  the  defendants  had 
forsaken  the  old  way,  and  had  broken  up  the  plaintifTs  clc^se, 
and  had  made  a  new  way  over  it  into  the  highway,  and  had 
for  that  purpose  cut  down  his  fence  and  put  up  a  gate.     And 
that  the  defendants  having  paid  24«.  into  Court  under  the  79th 
section  of  the  general  Highway  Act,  the  question  between  the 
parties  was  upon  the  sufficiency  of  the  amends.     On  the  other 
hand  the  defendants'  counsel  contended  for  a  nonsuit ;  for  that 
the  payment  of  money  into  Court  did  not  in  this  case  admit  tht^ 
plaintiff's  right  of  action  any  more  than  a  tender  by  justices 
of  the  peace  in  actions  of  trespass  brought  against  them  for 
acts  done  by  them  ex  officio.     That  the  27th  and  29th  sections 
of  the  general  Highway  Act  enable  the  surveyors  to  get  and 
carry  away  materials  for  the  amendment  of  the  roads,  making 
satisfaction  to  the  owners  of  lands  for  damages  done  by  carrying 
away  the  same,  to  be  ascertained  in  the  manner  thereby  directed : 
and  that  therefore  the  defendants  had  a  right  to  get  the  refuse 
stone  and  carry  it  over  the  plaintiff's  land  to  the  road  under 
repair,  subject  to  a  satisfaction  to  be  subsequently  ascertained 
in  the  method  prescribed  by  the  29th  section.     The  plaintiff's 
counsel,  in  reply,  contended,  that  the  defendants,  in  order  to 

t  It  was  a  bending  road,  forming  place  under  repair  than  the  new  way, 

a  considerable  segment  of  a  circle;  which  had  been  opened  acro^  the 

and  the  old  way  appeared  by  the  map  plaintiff's  field  by  the  soireyors. 
to  be  about  two-thirds  further  to  the 
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excuse  themselves  from  the  trespass,  *ought  to  have  tendered    boypield 
adequate  compensation  before  they  did  any  act.    But  the  learned      pobtbr. 
Judge,  being  of  opinion  with  the  defendants  upon  the  construe-       [  ♦203  ] 
tion  of  the  Act,  nonsuited  the  plaintiflF,  without  entering  into 
e\idence  on  either  side.     A  rule  nisi  was  obtained  in  the  last 
term  for  setting  aside  the  nonsuit,  upon  the  construction  of  the 
Act ;  and  also  upon  a  supposition,  (which  was  ultimately  not 
borne  out  by  the  judge's  report,)  that  the  nonsuit  might  have 
proceeded  upon  an  objection  said  to  have  been  taken  at  the  trial, 
that  inasmuch  as  the  Act  of  Parliament  vested  a  discretion  in 
the  surveyors  to  break  and  enter  closes  contiguous  to  the  high- 
ways, for  the  purpose  of  getting  and  carrying  materials  for  their 
repair  when  necessary ;  if  they  vexatiously  and  unnecessarily 
exercised  that  discretion,  the  proper  remedy  was  by  action  on 
the  case,  and  not  of  trespass. 

Clarke  and  Reader,  on  shewing  cause  now,  disclaimed  any 
reliance  on  the  supposed  objection  last-mentioned,  and  agreed  in 
the  general  rule,  that  if  one  having  authority  by  law  to  enter  on 
another's  possession  under  certain  circumstances,  exceed  that 
authority  and  abuse  the  power  confided  to  him,  he  makes 
himself  a  trespasser  ah  initio.  But  they  contended,  first,  that 
the  payment  of  money  into  court,  by  way  of  tendering  amends 
under  the  79th  section  of  the  Act,  was  no  admission  of  a  cause 
of  action,  so  as  to  reduce  the  question  to  the  suflRciency  in 
fact  of  the  amends  thus  paid  in  :  and  that  such  tender  was  not 
required  by  the  Act  to  be  made  before  the  entry  of  the  surveyors ; 
bat  from  the  very  nature  of  the  thing  must  be  made  afterwards  ; 
because,  till  it  was  ascertained  what  damage  was  in  fact  done  to 
the  land,  it  was  impossible  to  estimate  the  proper  amount  of  the 
*amends  to  be  made.  And,  next,  that  the  29th  section  having  [  ♦204  ] 
prescribed  the  mode  by  which  the  amount  of  the  satisfaction  to 
be  made  for  the  damage  done  shall  be  ascertained,  in  case  the 
parties  cannot  agree;  namely,  by  one  or  more  justices  of  the 
peace  for  the  limit  where  the  land  lies ;  the  sufficiency  of  the 
satisfaction  tendered  could  not  be  questioned  in  any  other  shape ; 
and  therefore  that  the  learned  judge  did  right  in  not  entering 
into  that  question  at  the  trial. 
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BoYKiELD         [After  hearing  counsel  in  support  of  the  rule :] 
PoBTER.     Lord  Ellenborouoh,  Ch.  J. : 

[  207  ] 

The  only  trespass  on  which  we  have  now  to  decide  is  for 
taking  the  refuse  stone  from  a  quarry,  and  carrying  it  over  the 
plaintiff's  land  ;  not  for  digging  stone  there :  and  the  convenience 
of  the  case,  as  well  as  the  fair  meaning  of  the  words,  requires 
that  the  satisfaction  should  be  made  subsequent  and  not 
antecedent  to  the  damage  committed  :  for  the  mere  difference  of 
the  weather,  whether  wet  or  dry,  during  the  continuance  of  the 
operation,  may  make  great  difference  in  the  amount  of  the 
injury  done  to  the  land,  and  in  the  consequent  compensation. 
The  convenience  of  the  case  is  indeed  all  one  way :  and  the 
party  injured  will  make  his  application  when  he  thinks  that  his 
whole  compensation  is  capable  of  being  ascertained.  Then,  as 
to  the  sufficiency  of  the  amends  offered  in  this  case,  it  was  not 
the  meaning  of  the  Legislature  that  it  should  be  settled  at  nisi 
prius ;  for  the  Act  says  in  terms,  that  if  the  parties  cannot  agree, 
*^  then  such  satisfaction  and  recompense  shall  be  settled  and 
ascertained  by  order  of  one  or  more  justice  or  justices  of  the 
[  '208  ]  peace  of  the  limit  *where  such  land  or  ground  shall  he.'*  The 
parties,  therefore,  have  no  choice  of  any  other  tribunal  to  settle 
the  amends  in  any  case  within  the  Act.  If  indeed  the  trespass 
be  committed  maliciously,  and  not  for  the  purposes  of  the  Act,  it 
is  not  a  case  within  it,  and  the  plaintiff  would  be  entitled  to 
recover  damages  by  the  verdict  of  a  jury.  But  that  was  not  the 
case  submitted  to  the  learned  judge  at  the  trial :  the  only  two 
questions  submitted  to  him  were  as  to  the  competency  of  the 
Court  at  Nisi  Prius  to  inquire  into  the  sufficiency  of  the  amends ; 
and  whether  a  tender  of  amends  after  the  trespass  committed 
were  sufficient;  and  those  two  points  were,  I  think,  rightly 
decided  against  the  plaintiff. 

Grose,  J.  declared  himself  of  the  same  opinion. 

Le  Blanc,  J. : 

The  defendants  are  surveyors  of  the  highways,  and  did  the 
acts  complained  of  in  that  character  under  the  statute :  and  one 
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of  the  objects  of    that  statute  was  to  preserve  the  officers     Botfikld 

appointed  to  execute  it  from  being  harassed  by  a  multiplicity  of      porter. 

actions,  by  establishing  a  domestic  tribunal,  by  which  disputes 

of  this  sort  should  be  settled  without  loss  of  time  or  expense. 

Therefore,  if  the  surveyors  cannot  agree  with  the  owners  or 

other  persons  interested  in  the  land  as  to  the  amount  of  the 

satisfaction  to  be  made  for  obtaining  the  materials,  or  carrying 

them  over  the  land,  they  must  resort  to  one  or  more  justices,  by 

whom  such  amount  is  to  be  settled ;  and  this  is  the  only  tribunal 

by  which  the  quantum  of  amends  is  to  be  ascertained.    Then  as 

to  whether  the  amends  are  to  be  tendered  before  or  after  the 

trespass ;  a  difference  has  been  observed  between  the  words  of 

the  27th  and  29th  sections ;   and  it  is  said,  that  the  latter 

^speaks  of  the  damage  to  he  done  :  but  however  that  may  be,  it       [  *209  ] 

is  sufficient  to  say  that  this  case  falls  within  the  27th  section, 

which  speaks  of  satisfaction  to  be  made  for  all  damages  done 

(not  to  he  done)  to  the  lands  of  any  person  by  carrying  away  the 

materials,  in  this  instance,  the  refuse  stones  from  a  quarry  :  and 

this  satisfaction  is  to  be  made   ''  in  the  manner  thereinafter 

directed  for  getting  and  carrying  materials  in  inclosed  lands." 

The  subsequent  clause  then,  which  points  out  the  manner,  uses 

the  words  ''  damages  to  he  done  "  with  reference  as  well  to  the 

former  clause  as  to  the  antecedent  part  of  the  same  clause :  the 

difiference,  therefore,  if  any,  between  the  two  clauses  is  rather  in 

favour  of  the  defendants'  construction. 

Bayley,  J. : 

Where  there  is  a  subsisting  road  by  which  the  materials  may 
be  carried,  the  surveyors  are  not  wantonly  to  deviate  from  that, 
and  to  make  a  new  road  for  the  purpose  :  but  where  there  was 
not  a  convenient  road  before,  the  Act  authorizing  the  getting 
and  taking  of  the  materials  in  inclosed  lands  where  they  cannot 
conveniently  be  gotten  in  the  open  lands  of  the  parish,  and  the 
getting  them  from  another  parish  where  they  cannot  con- 
veniently be  had  in  the  same  parish  where  the  highway  to  be 
rei>aired  lies,  authorizes  the  making  of  a  new  road  in  order  to 
get  them  conveniently.  It  was  competent  however  to  the 
plaintiff  to  have  shewn  by  evidence  that  the  new  road  was 
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BoTFiELD    wantonly  made,  where  the  purposes  of  the  Act  would  have  been 
PoETEB.     fairly  and  eflFectually  answered  by  carrying  the  materials  by  the 
old  road.    But  no  evidence  was  oflFered  to  the  judge  at  the  trial 
that  the  new  road  across  the  plaintiffs  land  was  wantonly  and 
maliciously  made.    Then  as  to  the  proper  period  for  offering  the 
[  *2io  ]      amends;  it  certainly  cannot  be  so  conveniently  ascertained  *what 
is  the  proper  quantum  of  amends  to  be  made  till  it  is  known 
what  is  the  quantum  of  the  damage  sustained.    And  under  the 
29th  section,  where  power  is  given  to  dig  in  inclosed  lands  for 
the  materials  as  well  as  to  take  and  carry  away  such  as  are 
already  prepared,  there  must  be  less  means  of  judging  accurately 
of  the  quantum  before  the  damage  is  done,  though  the  words 
there  used  are  "damage  to  be  done,"  than  under  the   27th 
section,  where  the  right  to  dig  for  materials  is  confined  to  waste 
land,  and  where  the  refuse  stone  only  is  to  be  taken  from  any 
quarry.    But  at  any  rate  this  appears  to  be  a  case  of  damage 
done  under  the  27th  clause. 

Rtile  discharged. 


1811.  THE    KING    V.    THE    INHABITANTS    of 

'^''—'  COUNTY  OP  KENT. 

[  220  ]  (13  East,  220—227.) 

The  Medway  Navigation  Company  being  empowered  under  a  local 
Act  (16  &  17  Car.  11.)  to  make  the  river  navigable,  and  to  take  tolls; 
and  **to  amend  or  alter  such  bridges  or  highways  as  might  hinder  the 
passage  or  navigation,  leaving  them  or  others  as  convenient  in  their 
room/'  &c. ;  the  Company,  having  forty  years  ago  destroyed  a  ford  mcroed 
the  river  in  the  common  highway  by  deepening  the  bed  of  the  river,  azk«i 
built  a  bridge  over  the  same  place,  are  bound  to  keep  such  bridg^a  in. 
repair,  as  under  a  continuing  condition  to  preserve  the  new  passage  in 
lieu  of  the  old  one  which  they  destroyed  lor  their  own  benefit. 

This  indictment  charged,  that  a  public  and  common  bridge> 
called  St.  Helen's  bridge,  sitaate  in  the  King's  common  high^ay^ 
over  the  river  Medway,  in  the  parishes  of  East  Banning  and 
West  Farleigh,  in  the  county  of  Kent,  was  out  of  repair,  &c.  and 
that  the  inhabitants  of  the  county  were  bound  to  repair  it.  The 
[  *22i  ]  inhabitants  *of  the  county  (excepting  the  company  of  Proprietors 
of  the  Navigation  of  the  river  Medway)  pleaded,  that  long  before 
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the  time  of  erecting  the  said  bridge,  and  at  the  same  place,  and    the  Kixa 
in  the  same  part  of  the  river  Med  way  where  the  said  bridge  was  thb  ixhabi- 
erected,  there  was,  and  from  time  to  time  immemorial,  until  the  thb^County 
deepening  of  the  water  as  after-mentioned,  there  had  been   a     o^  Kent. 
public  highway  through  a  ford  in  the  river  Medway,  in  the  said 
parishes  of  East  Barming  and  West  Farleigh,  in  the  county 
aforesaid,  for  all  the  subjects  of  the  King  to  pass,  &c.  with  their 
cattle  and  carriages,  at  all  times  of  the  year,  at  their  free  will : 
And  further,  that  the  Company  of  Proprietors  of  the  Navigation 
of  the  River  Medway  afterwards,  and  before  the  erecting  of  the 
said  bridge,  to  wit,  on  the  1st  of  June,  1740,  for  the  purpose  of 
the  navigation  of  the  said  river,  and  for  the  profit  of  the  said 
Company,  did  greatly  deepen  the  water  in  the  same  place  and 
part  of  the  river  Medway  where  the  said  ford  and  highway  before 
then  was  and  had  been  for  all  the  time  aforesaid,  and  where  the 
said  bridge  was  afterwards  erected  as  after-mentioned;  and  did 
by  such  deepening  of  the  water  destroy  the  said  ford,  and  render 
the  said  highway  wholly  impassable ;   and  it  then  and  there 
became  and  was  necessary  for  the  liege  subjects  of  the  King, 
their  cattle  and  carriages,  and  the  duty  of  the  said  Company, 
to  erect  a  bridge   at  the  same  place  over  the  river  Medway. 
Whereupon  the  said  Company  afterwards,  to  wit,  on  the  10th  of 
June,  1767,  did  first  erect  the  said  bridge  in  the  indictment 
mentioned  in  the  same  place  and  part  of  the  river  Medway 
^here  the  said  ford  and  highway,  before  the  said  deepening  of 
the  water  of  the  said  river,  was  and  had  been  for  all  the  time 
aforesaid,  and  in  the  room  and  stead  of  the  said  highway  and 
ford,  as  a  convenient,  *fit,  and  useful  means  of  passage  for  the      [  *222  ] 
liege  subjects  of  the  King,  by  themselves  and  with  their  cattle 
and  carriages  over  the  river  Medway;  and  the  said  highway 
thereupon,   to    wit,   on    the    day   and    year    last    above-men- 
tioned, was  altered  by  the  said  Company  from  and  out  of  its 
ancient  course  through  the  said  ford  unto  and  over  the  said 
bridge,  and  from  thence  hitherto  has  been  carried  and  gone 
unto  and  over  the  said  bridge.    By  reason  of  which  last  men- 
tioned   premises,   the    said    Company  of    Proprietors    of    the 
[Navigation  of  the  River  Medway  always,  from  the  time  of  the 
said  bridge  being  so  erected  as  aforesaid,  hitherto  have  repaired 
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The  Kiko    and  amended,  and  have  been  liable  to  repair  and  amend,  and 
The  Inhabi-  during  all  that  time  and  still  of  right  ought  to  have  repaired  and 
HE^CouNTY  &ii^6i^d6d  the  said  bridge,  when  and  so  often  as  occasion  hath 
OF  Kekt.     required  or  shall  require  ;  and  then  the  plea  traversed,  that  the 
inhabitants  of  the  county  were  bound  to  repair  the  bridge  :  and 
the  replication  took  issue  on  their  obligation  to  repair. 

A  venire  having  been  prayed  and  issued  into  the  county  of 
Sussex,  this  indictment  was  tried  there  before  the  Lord  Chief 
Baron,  when  the   use  of  the  bridge  by  the  public  since  the 
building  of  it  in  1767,  and  its  destruction  by  a  flood  in  January, 
1809,  were  proved  without  question ;  and  that  since  that  time 
persons  living  near  had  to  go  round  two  miles  and  a  half  to  get 
on  the  other  side  of  the  river.    But  it  also  appeared  that  before 
the  building  of  the  bridge  by  the  Medway  Company  in  1767 
there  was  a  public  highway  and  a  ford  across  the  river  at  that 
place,  passable  at  all  times  except  after  heavy  rains  and  for 
about  two  months  in  the  winter.     In  general  foot  passengers 
might  walk  over  dry-shod  by  stepping  on  the  stones  across  the 
[  ^223  ]      bed  of  the  river.    A  lock  was  first  made  *in  1741  and  a  quan- 
tity of  gravel  dug  away,  which  first  deepened  the  water  at  the 
ford,  insomuch  that  a  horse  could  but  just  manage  to  get  across 
when  the  lock  was  shut,  and  persons  were  obliged  to  go  round, 
except  when  the  water  was  occasionally  drawn  down.     Things 
continued  in  this  state  for  nearly  25  years,  when  the  Company 
having  been  threatened  with  an  indictment  for  the  destruction  of 
the  highway  across  the  ford,  unless  they  would  supply  the  place 
of  it  by  building  a  bridge,  they  built  the  late  bridge  in  1767,  and 
repaired  it  till  its  demolition.     An  entry  was  read  from  their 
books  dated   11th   June,   1740,   wherein  their    sub-committee 
report  that  several  bridges  would  be  necessary,  and  amongst 
others,  one  at  the  place  in  question,  which  was  denominated  a 
highway :  and  this  was  confirmed  by  subsequent  resolutions  of 
the  Company  in  1742,  and  1765.    By  levels  taken,  it  appeared 
that  the  lock  had  raised  the  water  at  the  old  ford  6  feet  3  inches 
at  its  utmost  depth  in  the  middle,  and  8  feet  at  least  at   the 
sides :  and  that  without  the  lock  the  ordinary  depth  of  the  water 
would  be  only  4  or  5  inches.    Evidence  was  also  given  that  the 
Medway  Company  receive  freight  for  the  use  of  their  barges ; 
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bat  that  they  are  not  the  only  carriers  on  the  navigation.    That    The  Kikg 
they  take  duties  for  locks  and  riverage ;   and  that  their  last  xhe  Tnhabi- 
dividend  was  15i.  per  cent,  on  their  capital.     A  verdict  of  guilty  THE^coujnry 
was  taken,  with  leave  to  the  defendants  to  move  to  enter  a     o**  Kent. 
verdict  for  them,  if  the  Court  should  be  of  opinion  that  the 
inhabitants  of    the  county  were  not  liable  under  these  cir- 
comstances. 

By  a  private  Act  of  the  16  &  17  Car.  II.  for  making  the  river 
Medway  navigable  in  Kent  and  Sussex,  reciting  the  convenience 
of  such  intended  navigation  for  the  public  weal,  it  is  enacted, 
that  it  shall  be  lawful  for  the  persons  *therein  named,  and  their       C  *224  ] 
heirs  and  assigns,  &c.  at  their  own  costs  and  charges,  to  cleanse, 
scour,  dig,  widen,  deepen,  and  make  navigable  the  said  river, 
and  the  rivers,  streams,  and  watercourses  falling  into  the  same 
iu  the  said  counties,  and  to  make  new  channels  and  trenches, 
&c.  as  they  should  think  fit,  and  to  erect  locks,  weirs,  turnpike 
dams,  &c.  upon  the  same,  '*  and  to  amend  or  alter  such  bridges 
or  highways  as  might  hinder  the  said  passages  or  navigation, 
(leaving  them  or  others  as  convenient  in  their  room  fit  and  useful 
for  carts,  waggons,  wains,  horse,  and  foot  as  the  case  required,) 
and  to  make  any  ways,  passages,  &c.  for  carrying  of  iron,  ordnance, 
(fee.  to  the  said  river :  and  to  do  all  other  things  for  the  better 
convenience  of  the  said  rivers,  streams,  &c.  and  the  said  ways, 
passages,  &c.  and  for  the  altering,  repairing,  keeping,  using,  and 
amending  of  the  same  and  every  of  them  from  time  to  time,  and 
at  all  times  thereafter  as  need  should  require."     By  a  subsequent 
Act  of  the  13  Geo.  II.  the  powers  of  the  former  Act  were  directed 
to  be  carried  into  execution  by  other  persons  united  and  incor- 
porated into  a  company  for  that  purpose,  to  be  called  The 
Company  of  Proprietors  of  the  Navigation  of  the  Kiver  Medway  ; 
and  they  were  allowed  to  take  to  their  own  use  certain  tolls  of 
lockage    and  riverage  of  vessels  navigated  thereon  by  other 
persons,  and  the  profits  of  all  vessels  by  themselves. 

In  moving  for  the  rule  in  the  last  Term,  Toddy  observed, 
that  inasmuch  as  the  Act  of  Parliament  authorized  the  pro- 
prietors of  the  navigation  to  alter  the  state  of  the  river  and  to 
build  the  bridge,  the  county  could  not  treat  it  as  a  nuisance ; 
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The  Kiko    and  as  it  was  built  for  their  benefit,  and  they  were  entitled  to 

The  Lnhabi.  levy  tolls  for  the  navigation,  which  had  induced  the  necessity  of 

THE^CouNTY  huilding  the  bridge  in  lieu  of  the  passage  by  the  old  ford  which 

OF  Kkkt.     ii^Q  navigation  *had  destroyed,  they  were  bound  to  keep  the 

[  •225  ]      bridge  in  repair  :  and  that  the  proprietors,  being  a  corporation, 

must  be  presumed  after  forty  years  acquiescence  in  the  repair 

to  have  agreed  to  bear  the  expenses  out  of  their  corporate  funds. 

Marryat  and  Berens  now  opposed  the  rule,  and  contended 
that  by  the  general  rule  of  law  the  burthen  of  repairing  all 
bridges  of  public  utility  and  used  by  the  public,  by  whomsoever 
and  on  what  account  soever  executed,   was  thrown   upon  the 
inhabitants  at  large  of  the  county,  unless  by  prescription  or  the 
special  enactment  of  the  Legislature  that  burthen  was  in  any 
particular  instance  imposed  upon  others :  and  here  there  was  no 
such  special  provision  :  nor  is  there  any  fund  provided  for  that 
purpose  by  the  local  laws.    The  words  of  the  statutes  are  not 
imperative  on  the  Company  to  build  a  bridge ;  it  is  only  enacted 
that  it  shall  be  lawful  for  them  to  do  certain  acts.     They  stand 
therefore  precisely  in  the  same  situation  as  any  individual  would 
do,  who  for  his  own  advantage  or  gratification  built  a  bridge  in 
the  public  highway,  the  use  of  which  was  adopted  by  the  public ; 
in  which  case  the  authorities  shew  that  the  county  are  liable  to 
the  repair,  although  the  individual  may  have  repaired  in  the 
first   instance.     In  the  GUunorganshire  case,f  and  others,  the 
material  question  has  been,  whether  the  bridge  were  of  public 
utility.     In  one  of  the  late  cases,  Lord  Portmore,  who  had 
become  the  sole  proprietor  of  the  navigation  of  the  river,  vas 
indicted  for  not  repairing  Wey-bridge,  which  he  was  empowered 
to  build  under  the  Act :  but  he  was  acquitted,  it  being  considered 
[  ^226  ]     *that  the  county  was  liable.     And  in  the  recent  case  of  Frimlrtf 
bridge,  half  of  which  was  in  Surrey,  and  half  in  Hants ;  where 
a  new  bridge  had  been  built  upon  an  enlarged  scale  by  the 
trustees  under  a  Turnpike  Act,  in  lieu  of  another  which  the  tvro 
adjoining  parishes  were  prescriptively  bound  to  repair ;  yet  when 
the  new  bridge  was  carried  away  by  a  flood  about  the  same  time 
as  the  bridge  in  question  ;  upon  an  indictment  against  the  county 

t  Cited  in  2  East,  356,  n. ;  6  B.  B.  450 ;  and  1  Bac.  Abr.  535,  by  Gwillim. 
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of  Surrey,  for  the  nou-repair  of  the  one  half,  tried  at  the  sittings    The  King 
in  Middlesex  before  Lord  EUenborough,  Ch.  J.  and  upon  another  xhb  Inhabi- 
indictment  against  the  county  of  Hants  for  the  non-repair  of  ^J^^Jo'unty 
the  other  half,  tried  before  Lawrence,  J.  at  Beading,  the  in-     op  Kent. 
habitants  of  those  counties  were  respectively  held  liable  for 
their  proportions.     The  Glasbume  Beck  caset  was  decided  on  the 
same  principle. 

Lord  Ellenborough,  Ch.  J. : 

hi  the  case  of  Frimley  bridge,  the  parishes  not  being  bound 
to  repair  the  bridge,  nor  the  trustees  of  the  turnpike  who  had 
erected  it  for  the  public  benefit,  and  who  had  no  funds  set  apart 
for  the  purpose  of  keeping  it  in  repair,  it  followed  necessarily 
that  the  county  were  bound  to  the  repair  by  the  statute  of 
Ben.  Yin.  But  here  the  statute  gives  power  to  the  Company 
to  take  or  alter  the  old  highway  for  their  own  purposes,  upon 
condition  of  leaving  another  passage  as  convenient  in  its  room  : 
and  if  they  do  not  perform  the  condition  they  are  not  entitled  to 
do  the  act.  It  is  a  continuing  condition :  and  when  the  Com- 
pany thought  proper  for  their  own  benefit  to  alter  the  highway 
in  the  bed  of  the  river,  so  that  the  public  could  no  longer  have 
the  same  benefit  of  the  ford,  they  were  bound  to  give  another 
passage  over  the  bridge,  and  to  keep  it  for  the  public. 

Lb  Blanc,  J. :  [  227  ] 

The  Act  which  enabled  the  Company  to  destroy  the  ford,  (the 
doing  of  which  would  otherwise  have  been  indictable  as  a 
nuisance,)  leaving  another  passage  as  convenient,  empowered 
and  directed  them  to  build  and  keep  the  bridge  in  the  place  of  it. 

Baylbt,  J.  : 

The  Act  empowered  the  Company  to  amend  or  alter  such 
bridges  or  highways  as  hindered  the  navigation,  leaving  them  or 
others  as  convenient  in  their  room :  and  after  altering  the  bed 
of  the  river  so  as  to  make  it  no  longer  fordable,  they  could  not 
leave  another  convenient  passage  in  the  highway  there  without 
making  and  keeping  up  a  bridge.     The  committee  of  the  pro- 

t  5  Burr.  2594,  and  2  Blac.  B.  685. 
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The  Kino    prietors  reported,  and  the  Company  afterwards  resolved,  that  a 

The  Inhabi-  bridge  was  necessary  at  this  place  as  a  substitution  for  the  old 

THB^JocNTY  ^^^^'    Frfmley  bridge  was  built  by  the  trustees  of  the  turnpike 

OP  Kkkt.     road  for  the  benefit  of  the  public  at  large :   but  this  bridge  was 

built  by  a  particular  Company  for  their  own  private  benefit,  in 

lieu  of  a  ford  in  the  highway,  which  the  public  had  the  use  of 

before,  and  which  the  Company  destroyed  for  the  benefit  of  their 

own  navigation. 

Per  Curiam  : 

Rule  absolute  for  entering  a  verdict  for  the  defendants. 


1811.  FKAZER  V.  MARSH.t 

•^!!!lf  **•  (13  East,  238—240 ;  S.  C.  2  Camp.  517—518.) 

[  238  ]  The  registered  owner  of  a  ship,  haTing  chartered  her  to  the  then 

captain  at  a  rent  for  a  certain  number  of  voyages,  is  not  liable  for  stores 
furnished  to  the  ship  by  order  of  the  charterer  daring  the  charter-part  v. 

The  defendant  became  the  purchaser  of  a  ship  under  a  sale  bv 
the  sheriff  in  October,  1805 ;  and  an  assignment  of  it  to  the 
defendant  was  prepared  in  the  same  month,  but  the  sheriff  vrould 
not  execute  it  till  the  whole  of  the  purchase-money  was  paid, 
which  was  not  till  1810.  The  defendant  however  was  put  into 
possession  of  it  immediately  after  the  sale,  and  got  it  registered 
[  •239  ]  in  his  own  name ;  and  afterwards  by  a  charter-party  *he  let  the 
ship  for  a  given  number  of  voyages  at  a  certain  rent  to  Walker, 
who  was  then  the  captain  of  her,  and  who  afterwards  ordered  stores 
for  the  use  of  her,  which  were  supplied  by  the  plaintiff^  for  the 
value  of  which  this  action  was  now  brought  against  the  registeretl 
owner.  But  Lord  Ellenborouoh,  Ch.  J.,  before  whom  the 
cause  was  tried  at  Guildhall,  nonsuited  the  plaintiff;  being  ol 
opinion  that  during  the  existence  of  the  lease  the  relation  of 
master  and  owner  ceased  to  subsist  between  Walker  and  tbe 
defendant,  and  that  the  stores  must  be  taken  to  be  ordered  on 
Walker's  own  account. 

t  Baumwoll  Manufacttir  von  Carl  121,  47  L.  J.   C.   P.  43,  where   the 

Scheibler  v.  Furness,  '93,  A.  0.  8,  18,  agreement  was    held    not  to    be    a 

62  L.  J.  Q.  B.  201,  205 ;  and  compare  demise  of  the  vessel. — R.  C. 
Steely.  Lester  (1877) L.  B.  3  C.  P.  D. 
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Park  now  moved  to  set  aside  the  nonsuit,  and  referred  to      Fbazbb 


V. 


Parish  v.  Crawford,^  before  Lord  Ch.  J.  Lee;  where  the  owner  mabsh. 
of  a  ship  chartered  by  him  to  another  was  held  liable  to  the 
owner  of  goods  taken  on  board  by  the  charterer,  who  received 
the  freight,  but  did  not  deliver  the  goods.  Though  in  another 
case  of  Jama  v.  Jones  and  others,  t  Lord  Eenyon,  Ch.  J.  is 
stated  to  have  been  of  a  different  opinion,  and  that  the  liability  of 
the  original  owner  was  transferred  to  the  charterer  pro  hoc  vice. 

(Lord  Ellbnborouoh,  Ch.  J. :  The  case  of  Vallejo  v.  Wheeler,^ 
also  proceeded  on  the  ground  that  the  charterer  was  to  be 
considered  as  owner  pro  hoc  vice.) 

That  was  as  between  him  and  the  captain  upon  a  question  of 
barratry :  but  third  persons  have  a  right  to  hold  the  registered 
owner  liable  to  them  for  the  acts  of  the  captain. 

LiORD  Ellenborouoh,  Ch.  J. : 

The  Register  Acts  were  passed  diverso  intuitu:  but  to  say 
that  the  registered  *owner,  who  divests  himself  by  the  charter-  [  *240  ] 
party  of  all  control  and  possession  of  the  vessel  for  the  time 
being  in  favour  of  another,  who  has  all  the  use  and  benefit  of  it, 
is  still  liable  for  stores  furnished  to  the  vessel  by  the  order  of  the 
captain  during  the  time,  would  be  pushing  the  effect  of  those 
Acts  much  too  far.  The  question  is,  whether  the  captain  in  this 
instance  who  ordered  the  stores,  were  or  were  not  the  servant  of 
the  defendant  who  is  sued  as  owner  ?  And  as  they  did  not  stand 
a.t  the  time  in  the  relation  of  owner  and  master  to  each  other, 
the  captain  was  not  the  defendant's  servant,  and  therefore  the 
latter  is  not  liable  for  his  act.  There  is  a  late  case  in  the  Court 
of  C.  P., II  where  the  mere  entry  of  the  defendants'  names,  as 
owners,  in  the  register  book  was  held  not  to  be  even  prima 
^Tidence  to  charge  them  as  such  with  stores  delivered  for  the  use 
of  the  vessel  by  the  order  of  another.' 

t  Shortly  reported  in  2  Stra.  1251,  §  Cowp.  143. 

l>ut  more  fully  in  Abbott  on  Mer-  ||  Fraser  v.  Hopkins  and  another, 

<2liant  SMpe  and  Seamen,  22.  2  Taomt.  5. 

t  Ih.  24,  and  3  Esp.  N.  P.  Cas.  27. 

K.R. — ^voL.  xn.  z 
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Fbaxeb  Gbose,  J.  agreed. 

r. 
Marsh. 

Le  Blakc,  J. : 

An  owner  would  have  the  appointment  of  the  captain  ;  but  the 
defendant  had  no  right  to  appoint  the  captain  under  the  charter- 
party. 

Baylby,  J. : 

The  captain  in  this  case  ordered  the  stores  as  owner. 

Rule  refused. 


i«ii.       THE  KING  V.  T.  HAEEIES,  Esq.,  and  C.  PETEBS,t 
'^!!li'*-  Clerk. 

[  270  ]  (13  East,  270—272.) 

A  criminal  information  may  be  moved  for  against  magistrates  for 
misconduct  in  the  execution  of  their  offices  in  the  second  Term  after  the 
offence  committed,  there  being  no  intervening  assizes. 

[And  see  the  next  following  case,  p.  340,  poet.'] 

CiifFOED  moved  for  leave  to  file  an  information  against  two 
justices  of  the  peace  for  the  county  of  Salop,  upon  a  charge  of 
having  improperly  refused  an  ale  licence.  But  after  stating  that 
[  •271  ]  the  refusal  was  in  *  September  last,  the  Court  doubted  whether 
this  application  were  made  in  time ;  this  being  the  second  Term 
after  the  fact  complained  of.  Some  gentlemen  at  the  bar,  how- 
ever, as  amici  curia,  suggested  that  the  same  point  had  been 
under  the  consideration  of  the  Court  a  few  years  ago,  when  the 
objection  had  been  also  taken,  that  an  application  for  a  criminal 
information  against  magistrates,  for  an  act  done  ex  officio,  ought 
to  be  made  within  the  first  Term  next  after  the  supposed  offence ; 
and  I  recollected  and  mentioned  to  the  Court,  that  this  had 
occurred  in  the  case  of  an  application  against  Mr.  St.  Aubjn  and 
other  magistrates,  for  improperly  refusing  a  Ucence  to  the  keeper 
of  the  hotel  at  Plymouth  Dock,  where  the  same  objection  was 
started  ;  but  the  Court  in  that  case  finally  permitted  the  motion 

t  By  the  Crown  Office  Hule8(  1886)  cases  may  still  be  useful  as  illus- 
48,  such  a  motion  must  be  made  trating  what  is  meant  by  a  rea&on- 
within  a  reasonable  time.    The  old     able  time. — R.  C. 
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to  be  made  by  the  present  Attorney-General,  and  granted  a  rule    The  Kino 

nisi  A    The  precise  time  however  of  this  precedent  could  not  be      habbies. 

then  immediately  recollected.    The  Court  were  also  furnished   and  Another. 

with  an  instance  of  a  criminal  information  moved  for  within  the 

second  Term  against  Sir  William  Yeo,  a  *magistrate  of  Somerset-      [  ♦272  ] 

shire,  in  the  84th  year  of  the  King.     But  it  was  thought  that 

the  practice  had  been  subsequently  revised,  and  now  required 

the  motion  to  be  made  within  the  first  Term ;  and  therefore  the 

Court  said,  that  they  would  look  at  the  precedents,  and  gave 

Clifford  leave  to  move  this  matter  again  on  Monday.    On  that 

day  Master  Forster  furnished  the  Court  with  a  precedent  in  H. 

41  Geo.  in.,  where  a  criminal  information  had  been  in  fact 

refnsed  against  a  Mr.  Thomas,  I  a  magistrate,  after  one  Term  had 

intervened :  and  therefore  when  this  motion  was  renewed,  the 

Court,  governed  by  this  last  precedent,  which  was  then  supposed 

to  be  in  point,  refused  to  enter  into  the  inquiry.    But  a  doubt 

afterwards  arising,  whether  the  refusal  of  the  information  in  that 

instance  proceeded  entirely  upon  the  point  of  time  as  to  the 

Term ;  and  the  Court  having  in  the  mean  time  their  recollection 

of  the  first-mentioned  proceeding  more  perfectly  recalled.  Lord 

Ellenborough,  Ch.  J.  on  Thursday,  the  31st  instant,  informed 

Clifford^  that  upon  an  accurate  review  and  consideration  of  the 

precedents  and  practice,  he  was  now  in  time  to  move  for  the 


t  My  note  of  the  case  was  as  fol- 
lows ; — Rex  V.  Morice,  St,  Aubyn,  and 
WiUiamit,    Clerk,    H.   46  Geo.   III. 
B.  R.     Gihbs,  Solidtor-Oeneral,  and 
East,  moved  for  a  criminal  informa- 
tion against  the  defendants,  justices 
of  the  peace  for  the  county  of  Devon, 
for  improperly  refusing  to  license  a 
public  house  at  Dock.    But  it  ap- 
pearing that  the  licence  was  refused 
SLS  long  ago  as  September  last,  and 
that  though    there  were    continual 
applications   to  and  attendances  on 
iLe  magistrates  in  respect  of  it  for 
sometime  afterwards,  yet  none  were 
so  late  as  last  Michaelmas  Term; 
J^rd  Ellekbobough,  Ch.  J.  at  first 
thought  that  the  application  was  too 
late,  as  not  being  made  within  the 


first  Term  next  after  the  imputed 
offence.  But  on  reference  to  a  cose 
within  the  recollection  of  the  Solkitor- 
Oeneraly  and  to  the  practice  which 
had  been  generally  imderstood  to 
prevail,  and  was  now  recognized  by 
the  officers  of  the  Crown  Office  in 
Court,  that  applications  of  this  kind 
had  been  received  within  two  Terms, 
the  affidavits  were  suffered  to  be 
opened,  and  a  rule  nisi  was  granted ; 
which  came  on  to  be  heard  in  Easter 
Term;  when  the  Court  had  great 
doubts  upon  the  merits:  but  the 
major  part  incliniDg  against  the  rule, 
it  was  finally  discharged,  but  with- 
out costs. 

I  Vide  S.  C.  in  Bex  v.   Maralall 
and  another,  jtostf  p.  340. 

z  2 
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The  Kjya    information  within  the  second  Term,  no  assizes  having  inter- 
Habries     vened.     Clifford  said  that  he  would  send  again  for  the  papers, 
ind  Another,  ^^jji^jj  jj^d  been  returned  into  the  country :  but  the  motion  was 
not  in  fact  renewed. 


jsn.  THE  KING  v.  MARSHALL  and  GRANTHAM 

— ^  '  (13  East,  322.) 

[  322  ]  The  Court  will  not  grant  a  rule  nisi  for  a  criminal  information  against 

a  magistrate  so  late  in  the  second  Term  after  the  imputed  offence,  as  to 
])reclude  him  from  the  opportunity  of  shewing  cause  against  it  in  the 
same  Term.     [See  /?.  v.  Harries,  p.  338,  ante.'] 

Gajihojf  moved  for  a  criminal  information  against  the  defen- 
dants, justices  of  the  peace  for  the  parts  of  Lindsej  in  the 
county  of  Lincoln,  for  having  on  the  24th  of  October  last  im- 
properly, as  it  was  suggested,  granted  an  ale  licence.  The  pro- 
secutor had  given  the  magistrates  notice  of  the  intended  applica- 
tion to  this  Court  on  the  26th  of  January.  But  the  Court  now 
refused  to  entertain  it,  because  it  was  made  so  late  in  the  second 
Term  that  the  magistrates  would  have  no  opportunity  of  shew- 
ing cause  in  the  present  Term  against  a  rule  nisi  for  an  informa- 
tion, if  granted.  And  Le  Blanc,  J.  read  a  note  of  a  case  of  Thr 
King  v.  Thomas,  H.  41  Geo.  HI.,  which  was  a  similar  application 
against  a  justice  of  the  peace ;  and  because  the  offence  was 
stated  to  have  been  committed  in  October,  and  the  motion  was 
not  made  till  so  late  in  Hilary  Term  that  there  was  not  time  for 
the  magistrate  to  shew  cause  in  that  Term  against  it,  the  Court 
refused  to  grant  the  rule. 


voL.xn.]  1791.    K.  B.     13  EAST,  135,  n.  341 

[The  following  case  is  reported  in  13  East,  (pp.  135,  w. — 138,  n.) 
as  a  note  or  appendix  to  Lowndes  v.  Anderson ^  which  is  only 
an  ordinary  instance  of  a  case  where  the  evidence  was  insuffi- 
cient to  fix  the  person  who  had  taken  bank-notes  for  valuable 
consideration  with  notice  of  a  want  of  title  in  the  previous 
holder.] 

SOLOMONS  V.  THE  BANK  OF  ENGLAND.        michaelma. 

(13  East,  135,  n.— 138,  n.)  ^'^*^" 

^  I  '  1791. 

The  holder  of  a  Bank  note  is  primd  facie  entitled  to  prompt  payment         

of  it,  and  cannot  be  affected  by  the  previous  fraud  of  any  former  holder  [135  n,1 
in  obtaining  it,  unless  evidence  be  given  to  bring  it  home  to  his  privity. 
But  where  a  Bank  note  for  500/.  had  been  fraudulently  obtained  by 
some  person  imknown ;  and  on  its  being  presented  for  payment  some- 
time afterwards  by  an  agent  of  a  foreign  principal,  information  was 
given  of  the  fraud ;  and  the  principal  was  desired  to  inform  the  Bank 
how  he  came  by  it ;  but  the  only  account  he  would  give  of  it  was,  that 
he  had  received  it  in  payment  of  goods  from  a  man  dressed  in  such  a 
way,  of  whom  he  knew  nothing ;  and  it  was  further  proved  that  Bank 
notes  of  so  large  a  value  were  not  usually  circulated  in  that  foreign 
ooiintry ;  this  was  held  to  be  sufficient  evidence  to  be  left  to  a  jury  of 
the  principal's  privity  to  the  original  fraud,  in  an  action  of  trover 
brought  by  his  agent  to  recover  it  from  the  Bank  who  had  detained  it 
under  the  authority  of  the  original  owner,  to  whom  it  properly  belonged. 
And  the  question  was  not  altered  by  the  agent,  who  received  it  on 
account,  having,  after  notice,  made  payments  for  his  principal,  which 
tamed  the  balance  in  favour  of  such  agent. 

Tboveb  for  a  bank  note  of  500/.    At  the  trial,  before  Lord 
Kenjon,  Ch.   J.   at  Guildhall,   it  appeared  that  the  note  in 
question  had  been  fraudulently  obtained  by  some  person,  by 
means    of    a    forged    draft,   from    Batson    &    Company,   who 
acquainted  the  Bank  therewith  ;   and  therefore  when  it  was 
presented  for  payment  at  the  Bank  some  time  afterwards  by  the 
plaintiff,  it  was  stopped,  and  the  plaintiff  was  informed  by  the 
13ank  of  all  the  circumstances,  and  required  to  give  an  account 
hkovf  he  came  by  it :  this  was  on  the  2nd  of  February,  1790.    It 
appeared  that  he  had  received  the  note  from  Hymen  and  Hen- 
dricks,  his  correspondents,   Jews  living  at  Middleburgh,  in  a 
letter  (which  was  read,)  dated  27th  of  January,  1790,  wherein 
they  informed  him  that  they  should  draw  upon  him  for  the 
3unonnt  at  some  future  period.    The  plaintiff,  on  presenting  the 
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Solomons     note  at  the  Bank,  had  inquired  whether  it  were  a  good  one,  it 
The  iiAKK    being  of  three  years  standing.    In  consequence  of  what  then 
OF  Ekglakd.  pg^gg^^  he,  by  the  desire  of  the  Bank,  wrote  to   his  corres- 
pondents at  Middleburgh,  to  learn  how  they  came  by  the  note : 
the  only  answer,  however,   which  was  communicated  to  the 
Bank,  was  in  a  letter  from  those  correspondents  to  the  plaintiff, 
that  they  had  received  it  from  a  man  dressed  in  such  a  way,  in 
payment  for  goods,  and  that  they  knew  nothing  of  him.     Another 
letter  was  read  on  the  part  of  the  plaintiff  from  the  same 
persons,  dated  11th  of  April  following ;  telling  the  plaintiff  that 
they  would  not  be  amused  by  him  any  longer  ;  that  they  should 
either  draw  upon  him  for  the  amount  of  the  note,  or  expected 
that  he  would  immediately  return  it  to  them,  in  case  the  Bank 
would  not  pay  it.     The  note  was  stated  to  have  been  received 
[  •I3r».?«.  ]    *by  the  plaintiff  in  reduction  of  a  balancet  due  upon  his  corres- 
pondents' account.     It  further  appeared  in  evidence  that  bank 
notes  of  so  large  an  amount  as  this  were  not  usually  current  at 
Middleburgh. 

Lord  Eenyok,  Gh.  J.,  before  whom  this  case  was  tried  at 
Guildhall,  stated  to  the  jury,  that  inasmuch  as  it  did  not  appear 
that  the  plaintiff  himself  had  paid  a  valuable  consideration  for 
the  note  before  notice,  he  should  consider  him  as  the  agent  of 
Hymen  and  Hendricks ;  and  with  respect  to  them,  he  was  by 
no  means  satisfied  in  his  own  mind  that  they  had  properly 
accounted  for  their  possession  of  it :  whereupon  the  plaintiff's 
counsel  desired  to  be  nonsuited ;  which  was  done. 

Bearcroft  obtained  a  rule  to  shew  cause  why  that  nonsuit 
should  not  be  set  aside,  on  the  ground  that  the  holder  of  a  bank 
note  was  entitled  to  the  payment  of  it  on  the  mere  production 
thereof,  it  being  equivalent  to  money ;  and  that  no  suspicion  or 


t  How  this  fact  was  did  not  ap- 
pear with  certainty  on  the  evidence ; 
namely,  whether  the  balance  due 
from  Hymen  &  Co.  to  the  plaintiff 
had  accrued  at  the  time  when  the 
note  was  first  received  by  the  plain- 
tiff, or  in  the  course  of  the  trans- 


action after  notice  by  him  of  all  the 
circumstances.  But  what  is  stat«d 
above  is  the  evidence  which  wa» 
given  of  the  plaintiff's  conversation 
with  the  Bank  officers,  on  being 
interrogated  by  them  concerning  his 
title  to  the  note. 
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fraud  whatever  would  warrant  a  withholding  of  it,  unless  the     Solomons 
fraud  were  brought  home  to  the  holder  himself.     That  in  this    the  ^bakk 
case  there  was  no  evidence  whatever  to  impute  fraud  to  the  ^'  Bnolaxd. 
plaintiff,  and  that  the  proof  of  it  lay  affirmatively  on  the  defen- 
dants, and  not  negatively  on  the  holder  of  the  note. 

Erskine  and  Piggott  shewed  cause : 

They  admitted  from  Miller  v.  Race,  1  Burr.  452 ;  Grant  v. 
Vaughan,   3  Burr.  1516 ;    Peacock  v.  Rhodes,  Dougl.  633,  and 
other  cases,  that  prima  facie  the  bearer  of  a  bank  note  was 
entitled  to  receive  the  money  merely  on  the  score  of  his  posses- 
sion, and  that  no  other  person  was  entitled  to  the  note,  unless 
he  were  also  entitled  to  the  money :  and  that  whoever  impeached 
his  title  must  take  the  burden  of  proof  upon  himself.    But  the 
principle  of  all  the  cases  was,  that  the  party  standing  upon  his 
possession  was  a  bond  fide  holder,  for  a  valuable  consideration  ; 
and  therefore  the  case  did  not  apply  to  establish  this  plaintiffs 
right,  who  appeared  upon  the  evidence  not  to  be  a  holder  for  a 
valuable  consideration  before  notice.     It  appears  plainly  from 
the  letters,  that  on  the  2nd  of  February,  1790,  when  he  was 
informed  by  the  Bank  of  all  the  facts  relative  to  the  note,  he  had 
not  then  advanced  any  consideration  for  it  to  his  correspondents, 
from  whom  he  only  received  it  on  the  27th  of  January  preceding, 
and  who  then  informed  him  that  they  should  draw  upon  him  for 
the  amount  at  some  future  period.     It  is  as  plain  that  on  the 
11th  of  April  he  had  not  advanced  any  thing  on  the  note ;  for 
they  wrote  to  desire  him  either  to  pay  the  money  or  return  the 
note.     If  after  notice  he  thought  proper  to  pay  the  money,  the 
most  he  can  claim  is  to  stand  in  the  shoes  of  Hymen  and  Hen- 
dricks, from  whom  he  received  it.     Now  as  to  them,  sufficient 
evidence  *was  given  to  call  on  them  to  shew  more  especially  how    [  •IST, ».  ] 
they  came  by  it.     If  the  plaintiff,  in  order  to  avert  the  verdict 
which  he  saw  hanging  over  his  head,  thought  proper  to  be  non- 
suited, there  is  no  ground  for  this  Court  to  interfere;  there 
being  evidence  enough  to  warrant  the  suspicion  intimated  by  the 
learned  Judge. 

Bearcrqft,  in  support  of  the  rule,  contended  that  upon 


344  1791.    K.  B.     13  EAST,  137,  n.  :b^ 


SoLOMoxB     settled  principles  of  law,  and  on  the  broad  ground  of  policy,  the 
The  Hank    plaintiff  was  entitled  to  recover ;  and  that  there  was  no  evidence 
OF  KycLAND.  jj^j.^  ^  warrant  the  intimation  of  opinion  given  by  his  Lordship 
to  the  jury,  to  avert  the  consequences  of  which  the  plaintiff  had, 
in  deference  to  that  opinion,  submitted  to  a  nonsuit.    In  one 
point  of  view  the  case  was  of  great  moment  as  it  affected  public 
policy,  which  was  deeply  interested  in  sustaining  the  credit  of 
the  Bank  abroad  as  well  as  here ;  which  could  only  be  done  by 
giving  the  same  currency  to  Bank  notes  as  to  the  cash  itself 
which  they  represented,  and  for  which  they  were  always  taken 
by  the  public.    But  if  once  the  Bank  were  permitted  to  withhold 
payment  upon  the  same  grounds  as  would  warrant  it  in  the  case 
of  bills  of  exchange,  the  confidence  of  foreigners  would  be  greatly 
shaken,  and  the  circulation  of  these  notes  very  much  diminished. 
But  in  point  of  law  also,  it  appears  from  the  cases  alluded  to  on 
the  other  side,  that  the  bare  possession  of  a  bank  note  is  suffix 
cient  to  entitle  the  possessor  to  payment,  unless  it  appear  by 
positive  evidence  that  he  himself  came  by  it  fraudulently.    Any 
fraud  committed  by  any  other  person  previously,  in  obtaining  the 
note,  is  not  sufficient,  unless  it  be  also  shewn  that  the  possessor 
was  privy  to  it.     The  burden  of  proof  in  all  such   cases  rests 
upon  those  who  object  to  the  payment  of  it.    Now  here  it  was 
even  proved  on  the  part  of  the  plaintiff,  which  was  not  necessary 
for  him  to  do,  that  he  had  bond  fide  received  this  note  from  his 
correspondents  at  Middleburgh,  upon  account,  and  in  reduction 
of  his  balance.    His  title,  therefore,  was  at  all  events  unim- 
peached,  whatever  theirs  might  be.    But  even  supposing  the 
plaintiff's  title  rested  ultimately  upon  theirs,  it  was  not  sufficient 
for  the  Bank  to  call  upon  them  to  shew  how  they  came  by  the 
note.     They  were  not  bound  to  disclose  any  thing.     They  had  a 
right  to  receive  payment,  till  the  Bank  had  given  evidence  of 
their  being  concerned  in  the  fraud  by  which  the   note  was 
originally  obtained;  and  no  such  evidence  was  given.    At  all 
events  that  would  not  affect  the  plaintiff,  who,  so  far  from  there 
being  any  evidence  of  his  colluding  with  Hendricks  &  CJo., 
appears  from  the  letters  to  have  been  suspected  by  them  of  an 
intention  to  cheat  them  by  not  returning  either  the  money  or 
the  note. 
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Lord  Kenyon,  Ch.  J. :  Solomons 

r. 

It  is  very  certain  that  both  policy  and  convenience  require    The  bank 
•^  r       J  OP  England. 

that  bank  notes  should  have  the  freest  currency,  and  no  other 
impediment  ought  to  be  put  in  the  way  of  it  than  such  as  mere 
justice  requires.     This  is  doing  no  more  than  would  be  the  case 
even  upon  payment  of  money  itself.     For  if  this  party  had 
received  money  contrary  to  conscience,  it  might  have  been  re- 
covered back  again.    As  this  case  is  now  situated,  I  am  glad 
that  the  opinion  which  I  now  hold  will  not  prevent  the  party 
from  making  another  appeal  to  the  laws  of  the  country,  if  he 
find  that  he  can  better  his  case.     There  is  no  doubt  but  the 
holder  *of  a  bank  note  is  entitled  piimd  facie  to  prompt  pay-     [  *138,  n,  ] 
ment :  but  if  another  party  has  been  plundered  of  it  before,  and 
has  applied  to  the  Bank,  can  any  impropriety  be  imputed  to 
them  for  suspending  the  payment,  till  it  is  ascertained  that  the 
party  tendering  it  for  payment  is  not  contaminated  with  the 
guilt.    Upon  this  evidence  I  think  Solomons  must  be  consi- 
dered to  be  in  the  same  situation  as  Hendricks  &  Co.    Now 
when  they  were  informed  of  the  circumstances,  and  applied  to 
in  order  to  give  information  from  whom  they  received  the  note, 
they  refused  to  give  any  satisfactory  account  of  it.     Under  such 
circumstances  it  is  impossible  to  say  that  there  was  not  some 
suspicion  thrown  upon  them  of  their  being  privy  to  the  fraud  ; 
and  that  was  all  that  I  told  the  jury,  to  whom  I  was  about  to 
leave  the  question  of  fact  for  their  decision,  when  the  plaintiff, 
on  such  intimatipn  of  my  opinion,  desired  to  be  nonsuited. 

ASHHUBST,  J. : 

This  is  an  application  to  our  discretion.  My  Lord  says  he 
left  the  question  of  fraud  to  the  jury;  and  what  objection  is 
there  in  point  of  law  to  it  ?  On  the  evidence  of  suspicion  which 
was  given  with  respect  to  this  note,  the  plaintiff  ought  to  have 
given  every  possible  account  how  his  correspondents  came  by  it, 
in  order  to  clear  them  from  the  imputation  of  fraud ;  and  this 
was  not  done  :  the  suspicion,  therefore,  remains  as  it  did  before. 

BULLEB,  J. : 

The  plaintiff  must  be  considered  merely  as  the  agent  of  Hymen 
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80LOMOX8  and  Hendricks,  and  must  stand  or  fall  by  their  title.  It  is  cer- 
The  i^ANK  tainly  enough  in  the  case  of  a  bank  note  to  shew  possession, 
until  the  title  is  affected  by  evidence  on  the  other  side.  Then 
see  whether  there  was  not  evidence  of  that  sort  here,  and 
whether  it  has  been  answered.  It  is  proved  by  the  defendants 
that  the  bill  had  originally  been  improperly  obtained  ;  that  these 
parties  had  notice  given  them  of  it,  and  were  applied  to  in  order 
to  learn  how  they  came  by  it ;  that  notes  of  this  large  amount 
are  not  usually  current  in  the  country  where  they  reside,  and 
therefore  more  easy  to  be  remembered  from  whom  received ;  and 
yet  they  have  not  thought  proper  to  give  any  account  of  it. 
This  was  certainly  evidence  enough  to  be  left  to  the  jury,  which 
was  offered  to  be  done,  whether  these  parties  were  not  involved 
in  the  fraud. 

Grose,  J. : 

I  agree  entirely  with  the  plaintiff's  counsel  that  bank  notes 
are  to  be  considered  as  cash ;  and  that  the  holder  has  a  right, 
in  the  first  instance,  to  say  that  he  will  not  tell  how  he  came  by 
it :  but  on  the  other  hand  the  Bank  may  take  upon  them  the 
onus  of  fixing  fraud  upon  the  holder ;  and  then  it  will  be  in- 
cumbent on  him  to  clear  himself  from  it.  Now  there  were 
circumstances  proved  here  to  raise  a  reasonable  presumption  of 
fraud  in  these  parties ;  and  the  plaintiff's  counsel  were  so  aware 
of  this,  and  that  the  jury  would  probably  decide  against  them, 
that  they  rather  chose  to  be  nonsuited.  There  is  no  ground, 
therefore,  for  the  Court  to  interfere;  especially  as  the  party 
may,  if  he  think  proper,  bring  another  action. 

Rule  discharged. 


1811.  EOUTH  V.  THOMPSON. 

J'ib.  1.  „ 
(13  East,  274—290.) 

[This  case  is  reported  in  10  B.  B.  589,  545.1 
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MULLETT  AND   Another  v.  SHEDDEN.f  isii. 

(13  East,  304—310.)  ^f^' 

An  American,  properly  licensed  to  export  saltpetre  from  Calcutta  to  r  3Q4  -1 
America,  having  insured  it  for  the  voyage,  the  ship  was  seized  by  the 
captain  of  a  British  ship  of  war  at  the  Cape  of  Good.  Hope,  and  the 
cargo  condemned,  unshipped,  and  sold  by  order  of  the  Court  of 
Admiralty  there,  whose  sentence  was  afterwards  reversed  on  appeal 
here,  and  the  property  ordered  to  be  restorfd,  or  its  value  paid  to  the 
owner,  though  upon  payment  of  the  captor's  costs.  Held  that  the 
assured  might  recover  as  for  a  total  loss,  without  notice  of  abandon- 
ment; the  thing  insured  being  wholly  lost  to  the  owner  by  the 
unshipping  and  sale  of  the  commodity  at  the  Cape  under  the  order  of 
the  Court  there. 

The  plaintiffs  declared,  as  agents,  upon  a  policy  of  insurance 
subscribed  by  the  defendant  for  500Z.  upon  ship  or  ships,  at  and 
from  Calcutta,  and  all  or  any  ports  or  places  in  the  East  Indies, 
to  the  ship's  port  of  discharge  in  the  United  States  of  America, 
with  leave  to  touch,  stay,  and  trade  at  all  or  any  ports  or  places 
on  *the  other  side  or  on  this  side  the  Gape  of  Good  Hope,  the  [  *305  ] 
Brazils,  or  elsewhere.  The  insurance  was  on  800  tons  of  salt- 
petre, valued  at  6d.  per  pound,  and  warranted  free  of  particular 
average  under  lOZ.  per  cent.  The  saltpetre  was  averred  to  have 
been  shipped  on  board  the  Martha,  Captain  $eare ;  the  interest 
to  have  been  in  J.  P.  Boyd ;  and  the  loss  stated  by  the  unlawful 
seizure  at  the  Cape  of  Good  Hope  and  detention  there  of  the  ship 
and  goods  by  a  British  ship  of  war.  At  the  trial  before  Lord 
Ellenborough,  Ch.  J.  at  Guildhall,  at  the  Sittings  after  Trinity 
Term,  1810,  a  verdict  was  found  for  the  plaintiffs,  subject  to  the 
opinion  of  the  Court  on  a  case  in  substance  as  follows. 

The  East  India  Company,  having  the  sanction  of  his  Majesty's 
Government  for  the  purpose,  granted  a  licence  to  J.  P.  Boyd,  or 
his  order,  to  ship  800  tons  of  saltpetre  from  Calcutta  to  America 
for  his  own  benefit,  and  as  a  reward  for  services  performed  by 
him  to  the  Company  in  India.  It  was  accordingly  shipped  at 
Calcutta   in   November,  1807,  on  board  the  Martha,  Captain 

t  Cited   and  applied   by  Black-  Merchants  Marine,  (kc.  Co,  (1885)  52 

BURN,  J.,  in  Stringer  T.  English,  &c,  L.  T.  263,  265 ;  and  in   Coaaman  y. 

Insurance    Co,  (1869),  L.  R.  4  Q.  B.  West  (P.  C.  from  Nova  Scotia,  1887), 

676,  690 ;  38  L.  J.  Q  B.  321  (affirmed  13  App.  Cas.  160, 170 ;  52  L.  J.  P.  C. 

1870,  0  Q.  B.  599 ;  39  L.  J.  a  B.  214 ;  17 ;  58  L.  T.  122.— B.  C. 
22  L.  T.  802).    Followed  in  Levy  v. 
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MuLLETT     Beare,  by  the  agents  of  the  Company;  and  the  ship,  having 

sheddek.     regularly  cleared  out  at  the  custom-house,  sailed  from  Calcutta 

upon  the  voyage  insured,  with  the  saltpetre  on  board,  upon  the 

10th  day  of  January,  1808,  and  in  the  course  of  the  voyage 

touched  at  the  Cape  of  Good  Hope,  where  she  was  detained  bj 

his  Majesty's  ship  of  war  the  Sceptre,  Captain  Bingham,  and 

libelled  in  the  Court  of  Vice- Admiralty  there.     On  the  25th  of 

April,  1808,  a  sentence  of  condemnation  was  pronounced  as  to 

the  saltpetre ;  which  was  thereupon  unshipped  and  sold  at  the 

Cape  for  the  benefit  of  the  captors,  under  the  decree  of  that 

Court.    The  ship  and  the  remainder  of  the  cargo  were  restored, 

[  •306  ]      and  proceeded  on  the  voyage  for  America.     On  the  1st  of  *March, 

1810,   this  sentence  of  condemnation,  having  been  appealed 

against,  was  reversed  by  the  Lords  Commissioners  of  Appeal 

in  Prize  Causes,  on  further  proof  of  the  property  being  in  the 

claimants  for  J.  P.  Boyd  ;  and  the  property  was  decreed  to  be 

restored  or  its  value  paid  to  the  claimants  for  the  use  of  the 

owner,   *'  on  payment  of    the  expenses  on  behalf  of  Joseph 

Bingham,  Esq.  commander  of  his  Majesty's  ship  of  war  Sceptre, 

the  captor,  and  of  his  Majesty  in  the  office  of  Admiralty  in  both 

Courts."     On  the  28th  of  June,  1808  (Boyd,  who  is  an  American, 

being  then  in  America)  the  plaintiffs  who  reside  in   London 

received  the  following  letter  dated  at  the  Cape  of  Good  Hope  on 

the  19th  of  March  preceding.     "I  suppose  your  correspondents 

in  Calcutta,  Messrs.  Colvins,  Bazett  &  Co.,  have  informed  you 

they  have  shipped  on  board  my  ship  the  Martha,  bound  to  New 

York,  according  to  your  directions,  300  tons  of  saltpetre  on 

account  of  Mr.  Boyd  a  native-bom  citizen  of  the  United  States 

of  America.    I  think  it  is  now  my  duty  to  inform  you  that 

I  arrived  safe  here  on  the  12th  instant,  and  am  sorry  to  inform 

you  that  Captain  Bingham  of  his  Majesty's  ship  Sceptre  has 

detained  the  saltpetre,  and  ship  in  consequence  of  having  this 

saltpetre  on  board,   under  the  idea   (I  believe)   of  its  being 

English  property.     As  you  have  no  agent  here,  I    consider 

myself  in  duty  bound  to  claim  in  your  behalf,  and  shall  do 

every  thing  in  my  power  to  get  it  cleared.    It  is  the  general 

opinion  here  that  they  are  proceeding  in  a  wrong  cause.    I 

have  employed  counsel  on  your  behalf,  and  have  every  reason 
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to  hope  to  have  a  hearing  on  the  4th  of  April.    I  have  protested     Uullett 

against  their  proceedings  in  the  strongest  manner  possible,  and     shbddek. 

if  I  cannot  obtain  justice  for  you  in  this  colony,  I  shall  appeal 

to  England,  *where  I  make  no  doubt  but  you  will  receive  ample      [  •307  ]' 

satisfaction  for  this  unjust  detention.     I  shall  use  my  utmost 

endeavours  to  bring  it  to  a  speedy  decision  here,  and  shall  take 

every  opportunity  of  informing  you  how  the  proceedings  are 

carrying  on,  &c. 

(Signed)  ''  J.  M.  Bbabb." 

On  the  19th   of  August,   1808,  the  plaintiffs  received  the 

following  letter  dated  the  11th  of  May  preceding.     "  I  refer  you 

to  my  letter  of  the  19th  of  March  last,  and  am  now  sorry  to 

inform  you  that  the  Court  of  Vice-Admiralty  of  this  colony  has 

condemned  the  whole  of  the  saltpetre  in  the  Martha  as  English 

property,  from  documents  found  on  board  a  Danish  prize  ship. 

It  is  all  landed  and  to  be  sold  next  week.    I  leave  Mr.  Anderson 

to  act  in  my  behalf  and  yours :  he  will  send  you  through  my 

agents  in  London  the  copy  of    the  condemnation,   with  the 

expenses  I  have  already  paid;  which  please  to  pay  his  order. 

In  case  you  should  appeal  from  this  sentence,  Mr.  Anderson  will 

render  you  every  assistance  in   the  colony  to  procure  such 

docnments  as  you  may  point  out  to  him.     The  situation  of  our 

two  countries  at  this  moment  obliges  me  to  leave  this  in  great 

haste.     I    have    done    everything  in  my  power  to  save  the 

proi)erty,  but  without  effect. 

(Signed)        "  J.  M.  Bbarb." 

"  P.S. — The  document  I  allude  to,  found  in  the  Danish  ship, 
was  a  letter  from  Colvins  to  you,  which  was  read  in  Court ;  and 
great  stress  appeared  to  be  laid  on  an  expression  in  that  letter, 
that  they  wished  success  to  all  parties  concerned.  And  I  was 
not  furnished  with  a  single  document  to  prove  that  either  the 
saltpetre  was  bond  fide  the  property  of  Mrv  Boyd,  or  that  he  was 
a  citizen  of  the  United  States." 

On  the  19th  of  August  the  plaintiffs  gave  notice  of  abandon-       [  sos  ] 
ment  to  the  defendant,  who  resides  in  London,  and  to  the  other 
nnderwriters :  and  it  was  agreed  between  the  parties,  that  if  the 
plaintifijB  failed  in  recovering  a  total  loss,  a  nonsuit  should  be 
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MuLLETT  entered,  and  no  claim  be  made  in  this  action  for  any  partial  or 
bhkdden.  average  loss.  No  part  of  the  saltpetre  insured,  or  of  the  proceeds 
of  the  sale  thereof,  has  been  received  from  the  Cape  of  Good 
Hope  by  the  plaintiffs  or  J.  P.  Boyd.  The  question  for  the 
opinion  of  the  Court  was,  whether  the  plaintiffs  were  entitled  to 
recover  in  this  action  a  total  loss  ?  If  they  were,  the  verdict  was 
to  stand :  if  not,  a  nonsuit  was  to  be  entered. 

The  question  meant  to  be  raised  by  the  parties  was  whether 
the  notice  of  abandonment  had  been  given  in  time :  but  when 
LittleddU  was  about  to  argue  for  the  affirmative  on  behalf  of  the 
plaintiffs,  Lord  Ellbnborouoh,  Ch.  J.  asked  whether  there  were 
not  another  previous  question  to  be  argued,  namely,  whether 
any  notice  of  abandonment  at  all  were  necessary  in  this  case 
where  the  subject-matter  had  been  totally  lost  and  destroyed  ? 

Littledale  said  he  was  prepared  to  argue  as  well  that  no 
such  notice  was  necessary  here,  where  the  voyage  was  lost  when 
the  first  letter  was  written,  and  the  subject-matter  itself  was 
afterwards  lost  when  the  second  letter  was  received ;  as  that  the 
notice,  if  necessary,  was  given  in  time.  But  the  Court  desired 
to  hear 

Marryat,  contra  ;  who  said  that  he  did  not  mean  to  contend 
that  notice  of  abandonment  was  necessary  if  the  case  had  stood 
[•30D]  alone  on  the  receipt  of  the  second  letter  *upon  the  19th  of 
August ;  for  at  that  time  it  would  have  been  nugatory,  as  there 
was  then  a  total  loss  of  the  saltpetre,  which  that  letter  repre- 
sented as  landed  and  sold  under  the  decree  of  the  prize  court  at 
the  Cape  in  the  May  preceding.  But  if  the  owner's  agents 
meant  to  abandon  at  all,  in'consequence  of  the  unlawful  seizure 
by  the  British  officer  at  the  Cape,  which  is  the  loss  declared 
upon,  they  ought  to  have  given  notice  of  it  on  the  receipt  of  the 
first  letter  of  advice  in  the  June  preceding :  the  owner's  right  of 
abandonment  is  not  renewed  upon  every  new  occasion  in  the 
progress  of  the  same  loss  :  and  with  reference  to  that  period,  the 
notice  was  out  of  time.  The  loss  was  either  occasioned  by  the 
original  detention,  or  by  the  condemnation :  if  by  the  latter,  it 
is  not  within  the  declaration ;  if  by  the  former,  and  so  ^thin 
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the  declaration,  it  could  only  become  a  total  loss  by  an  abandon-     HnLLErr 

mm 

ment  within  due  time,  which  this  was  not.  Shed'dek. 

(Lord  Ellenbobough,  Gh.  J. :  The  assured  stands  upon  the 
actual  destruction  as  to  him  of  the  thing  insured,  which  pre- 
cludes the  necessity  of  any  notice  to  abandon  it. 

Batlet,  J. :  No  circumstance  has  happened  since  to  make  the 
original  detention  less  than  a  total  loss.) 

He  then  contended  that  while  the  sentence  of  condemnation 
remained  unreversed,  it  justified  the  detention  ;  and  though  the 
subsequent  reversal  shewed  it  to  have  been  wrong  as  to  the 
devesting  of  the  property,  yet  "the  reversal  being  upon  payment 
of  the  costs  of  the  seizing  officer  shewed  that  there  was  a  good 
excuse  for  the  detention  for  the  purpose  of  instituting  the 
inquiry,  and  negatives  the  unlawfulness  of  the  detention.  In 
the  Admiralty  Courts  there  is  always  an  ulterior  question,  after 
a  sentence  of  condemnation  is  reversed,  whether  the  detention 
were  proper ;  and  that  determines  the  consideration  of  costs. 
*The  sentence  was  only  reversed  here  upon  further  proofs  and  [  ••'^lo  ] 
subsequent  information. 

(Baylby,  J. :  The  further  proof  only  related  to  the  property : 
but  the  court  of  appeal  had  no  doubt  as  to  the  condemnation 
being  illegal.) 

Lord  ELiiENBOBOUGH,  Ch.  J. : 

The    ultimate    decision    shews  that  the  condemnation  was 
illegal ;  ajid  costs  may  be  given  to  the  seizing  officer  on  other 
accounts  than  because  the  detention  was  legal.   .  These  Courts 
may  allow  costs  to  a  captor  where  there  is  a  probable  or  meri- 
torious   cause.    The    sentence    of    condemnation    is    the  only 
evidence    in  the  case  of  the  detention  being  lawful,  and  the 
subsequent  reversal  destroys  that  evidence,  and  affirms  that  the 
detention  was  unlawful ;  although,  on  probable  cause,  costs  have 
been  allowed :  and  then  the  underwriter  is  bound  to  make  good 
the  loss.     Then,  as  to  the  point  of  abandonment,  if  instead  of 
the  saltpetre  having  been  taken  out  of  the  ship  and  sold,  and 
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MuLLETT  the  property  devested,  and  the  subject-matter  lost  to  the  owner, 
Shedden.  ^^  ^^^  remained  on  board  the  ship,  and  been  restored  at  last  to 
the  owner,  I  should  have  thought  that  there  was  much  in  the 
argument,  that  in  order  to  make  it  a  total  loss  there  should  have 
been  notice  of  abandonment,  and  that  such  notice  should  have 
been  given  sooner :  but  here  the  property  itself  was  wholly  lost 
to  the  owner,  and  therefore  the  necessity  of  any  abandonment 
was  altogether  done  away. 

The  rest  of  the  Court  assenting, 

Postea  to  the  plaintiff. 


i^H.  FOEBES  AND  Another  v.   ASPINALL.f 

^'^'  "'  (13  East,  323—332.) 

[  323  ]  The  valuation  upon  a  freight  policy  of  insurance  is  calculated  upon 

all  the  goods  the  ship  is  intended  to  carry  upon  the  voyage  ininired ;  and 
if  by  a  peril  insured  against  the  ship  be  lost,  when  part  only  of  the 
goods,  the  freight  of  which  was  intended  to  be  corered,  was  on  board, 
the  valuation  must  be  opened,  and  the  assured  can  only  recover  as  for 
that  proportional  share.  Freight  valued  at  6,500^  was  insured  on  a 
ship  from  any  port  or  ports  in  Hayti  to  Liverpool;  and  tlie  ship, 
which  had  sailed  with  goods  from  Liverpool  to  Hayti  on  a  voyage  of 
barter,  after  exchanging  a  part  of  her  outward  cargo  for  55  bales  of 
cotton  at  one  port  of  Hayti,  proceeded  with  the  same  to  another  port, 
for  the  purpose  of  making  a  similar  barter  of  the  rest  of  the  outward 
cargo,  but  was  lost  by  a  peril  of  the  sea  before  it  was  efifected:  the 
assured  was  held  entitled  to  recover  only  for  the  freight  of  the  bo  bal^  of 
the  return  cargo  on  board ;  though  there  was  a  moral  certaintj  at  the 
time,  that  the  remaining  part  of  her  outward  cargo  would,  except  for 
the  loss,  have  been  exchanged  for  a  full  return  cargo ;  for  shortly  aft«- 
the  loss  of  the  ship,  the  goods  saved  from  the  wreck  were  in  fact 
exchanged  for  more  produce  than  was  sufficient  to  have  covered  the 
freight  insured. 

But  if  there  be  a  lose  by  a  peril  insured  against  of  the  whole  subject- 
matter  of  the  insurance  to  which  the  valuation  applied,  as  of  all  the 
intended  freight,  where  the  insurance  is  on  freight,  the  valuation  in  the 
policy  will  not  be  opened. 

And  in  an  action  on  a  freight  policy  it  seems  sufficient  to  prove  a 
contract  under  which  the  ship-owner  would  have  been  entitled  to  demand 
freight  if  the  voyage  were  not  stopped  by  a  peril  insured  against. 

This  case  came  before  the  Court  upon  a  motion  for  a  new  trial 
in  an  action  on  a  policy  of  insurance,  in  which  the  plaintiffs  had 

t  Followed  in  Denoon  v.  Home  Anurance  Co,  (1872)  L.  B,  7  C.  P.  341, 
352.— E.  C. 
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recovered  a  verdict    at  the  sittings  after  last  Trinity  Term      Forbbs 
at  Guildhall.    It  was  first  moved  in  the  last  Term,  when  a     a9?inall. 
rule  to  shew  cause  was  granted ;  and  it  was  afterwards  argued 
at  length  in  the  same  Term  by  the  Attorney-General,  Scarlet, 
and  Richardson,  on  the  part  of  the  plaintiffs,   and  by  Park 
and  Littledale  for  the  defendant.     The  Court  took    till    this 
Term  to  consider  of  their  judgment;  in  delivering  which  the 
Lord  Chief  Justice  went  so  fully  into  the  arguments  urged,  and 
the  cases  cited  at  the  bar,  that  it  is  unnecessary  to  repeat  them. 
The  insurance,  as  it  concerned  this  case,  was  on  freight  valued 
at  6,500Z.  upon  the  ship  Chiswkk  "  at  and  from  any  port  or 
ports  in  Hayti  to  Liverpool,  or  her  port  of  discharge  in  the 
United  Kingdom."     The  declaration  alleged  that  on  the  9th  of 
July,  1808,  the  ship  was  in  safety  in  a  certain  port  in  Hayti, 
and  that  divers  goods  and  merchandizes  were  then  and  there 
loaded  on  board  to  be  *carried  on  the  voyage  insured  ;  that  the      [  *32i  ] 
plaintiffs  were  interested  in  the  freight,   &c.   to  the  amount 
insured  ;  and  that  on  the  15th  July  the  ship,  with  the  goods  on 
board,  was  lost  by  the  perils  of  the  seas,  and  the  plaintiffs 
thereby  lost  their  freight,  &c. 

The  facts  proved  and  admitted  were  that  the  plaintiffs  were 

the  owners  of  the  ship  Chiswick  ;  that  she  sailed  from  Liverpool 

with  the  goods  to  Hayti  to  trade  there,  and  to  bring  home  a 

return  cargo  of  produce,  and  arrived  at  Hayti  on  the  4th  of  July, 

1808,  with  goods  to  be  there  bartered  for  other  goods  to  be 

brought  back  to  Liverpool.     Part  of  the  goods  were  accordingly 

bartered   and  exchanged  for   55  bales  of  cotton,  which  were 

shipped  on  board  at  Jaquemel  (on  the  south  side  of  Hayti) :  the 

remaining  part  of  her  outward  cargo  was  still  on  board,  and 

would  in  all  probability  have  been  exchanged  for  other  goods, 

but  for  the  loss  after-mentioned.     That  the  ship  proceeded  from 

Jaquemel  to  Au  Cayes,  another  port  of  Hayti,  to  barter  away 

the  residue  of  her  outward  cargo,  and  to  complete  her  lading 

borne ;  and  with  such  cargo,  and  the  55  bales  on  board,  was  in 

safety  on  the  15th  of  July,  when,  by  the  perils  of  the  seas,  she 

was  driven  on  shore  and  lost.     That  the  defendant  settled  for 

the  freight  of  the  55  bales  of  cotton,  without  prejudice  to  the 

plaintiffs'  claim  for  further  loss  of  freight,  if  they  were  entitled 
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FoBBKB  to  it.  That  the  remaining  part  of  the  out\rard  cargo,  though 
AspiNALL.  damaged,  was  saved  from  the  wreck,  and,  in  twelve  days  after 
the  loss  of  the  ship,  was  exchanged  for  250  tons  of  cofifee  and 
100  tons  of  wood,  the  freight  of  which  would  have  been  oi 
larger  value  than  the  sum  insured  on  freight,  if  the  ship  had 
not  been  lost. 

[  325  ]       Lord  Ellenbobough,  Ch.  J.  now  delivered  the  judgment  of  the 

Court: 

This  was  a  motion  for  a  new  trial  in  an  action  upon  a  policy 
of  insurance  "  at  and  from  any  port  or  ports  in  Hayti  to  Liver- 
pool," &c.  on  freight  valued  at  6,5002.     The  ship  had  sailed  from 
Liverpool  to  Hayti  with  a  cargo  intended  for  barter  ;   had  bar- 
tered away  part  of  her  outward  cargo,  and  taken  in  55  bales  of 
cotton  in  part  of  her  return  cargo ;  and  was  proceeding  from  one 
port  in  Hayti  to  another ;  viz.  from  Jaquemel  to  Au  Cayes,  to 
barter  away  the  residue  of  her  outward  cargo,  and  to  complete 
her  lading  home,  when  she  met  with  an  accident  by  the  perils  of 
the  seas  which  occasioned  a  total  loss.    If  the  plaintiffs  be  only 
entitled  to  a  satisfaction  for  a  partial  loss,  that  satisfaction  has 
already  been  made,  and  a  non-suit  should  be  entered.    But  the 
plaintiffs  contend,  that  as  this  was  a  valued  policy,  and  as  part 
of  the  goods  to  be  carried  upon  the  freight  insured  were  on  board 
at  the  time  of  the  loss,  they  are  entitled  to  claim  their  verdict  for 
a  total  loss.    Freight  is  the  profit  earned  by  the  ship-owner  in 
the  carriage  of  goods  on  board  his  ship ;   and  an  insurance  upon 
freight  is  an  insurance  made  in  order  to  secure  that  profit  to  the 
ship-owner,  in  case  he  is  prevented  by  any  of  the  perils  insured 
against  from  actually  earning  such  profit.    An  insarance  upon 
freight  has  no  reference  to  the  hull  of  the  ship,  or  to  its  outfit 
for  the  voyage  ;  both  of  which  are  protected  by  insurance  upon 
the  ship  ;   but  its  sole  object  is  to  protect  the  assured  from  lieing 
deprived,  by  any  of  the  perils  insured  against,  of  the  profit  he 
would  otherwise  earn  by  the  carriage  of  goods.     To   recover, 
therefore,  in  any  case  upon  a  policy  on  freight,  it  is  incumbent 
on  the  assured  to  prove,  that  unless  some  of  the  perils  insured 
[  ^826  ]      against  had  intervened  *to  prevent  it,  some  freight  would  have 
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been  earned ;  f  and  where  the  policy  is  open,  the  actual  amount      Fobbes 
of  the  freight,  which  would  have  been  so  earned,  limits  the    as^pinall. 
extent  of  the  underwriter's  liability.    In  every  action  upon  such 
a  policy  evidence  is  given,  either  that  goods  were  put  on  board, 
from  the  carriage  of  which  freight  would  result,  or  that  there 
vas  some  contract,  under  which  the  ship-owner,  if  the  voyage 
were  not  stopped  by  the  perils  insured  against,  would  have  been 
entitled  to  demand  freight :   and  in  either  case,  if  the  policy  be 
open,  the  sum  payable  to  the  ship-owner  for  freight,  together 
with  the  premiums  of  insurance  and  commission  thereupon,  is 
the  extent  to  which  the  underwriters  are  ohargeable.    In  this 
case,  therefore,  as  there  was  no  contract  under  which  the  ship- 
owner could  claim  freight  but  for  goods  actually  shipped  on  the 
homeward  voyage,  the  assured  could  have  made  no  claim,  had 
this  been  an  open  policy,  but  to  the  extent  of  the  actual  freight 
on  the  55  bales  of  cotton  which  were  shipped  for  this  country, 
and  of  the  premiums  and  commission  thereon.    .And  indeed  that 
point  has  been  settled  against  this  very  plaintiff  in  an  action  on 
an  open  policy  on  this  very  risk,  in  Forbes  and  another  v.  CowiCy 
in  Mr.  Park's  Addenda  to  the  last  edit.  p.  604.     The  question 
then  is,  whether  it  makes  any  essential  difference,  that  this  is 
the  case  of  a  valued  policy  ?    And  we  are  of  opinion,  upon  full 
consideration,  that  it  does  not.    The  object  of  valuation  in   a 
policy  is  to  fix  by  agreement  between  the  parties  an  estimate 
upon  the  subject  insured,  and  to  supersede  the  necessity  of 
proving  the  actual  value,  by  specifying  a  certain  sum  as  the 
amount   of  that  value.    In  fixing  that  sum,  if  the  assured  keep 
fairly  within  the  principle  of  insurances,  which  is  merely  to 
obtain  an  indenmity,  he  will  never  go  beyond  *the  first  cost,  in      [  ^327  ] 
the  case  of  the  goods;   adding  thereto  only  the  premium  and 
conunission,  and,  if  he  think  fit,  the  probable  profit :   and  in  the 
case  of  freight,  he  will  not  go  beyond  the  amount  of  what  the 
ship  would  earn,  with  the  premiums  and  commission  thereupon. 

t   This    proposition   is   cited    by  the  question  in  Rankin  v.  Potter  re- 

SfABTix,  B.,  in  his  opinion  given  in  lated  to  chartered  homeward  freight, 

Rankin  v.  I^otter  (H.  L.  1873)  L.  B.  and  this  gave  rise  to  other  considera- 

6  H.  L.  83,  143,  42  L.  J.  C.  P.  169,  tions  without  detracting  from   the 

29  L.   T.    142.     This  opinion  was  general  correctness  of  Lord  Ellen- 

contrary  to  the  yiew  which  prevailed  bobouoh's  observation. — E.  G. 

in  the  House  on  the  appeal.    But 

A  A  2 
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FoBBBS      The  valuation  however,  in  the  case  of  goods,  looks  to  all  the 
A8PIXALL.    goods  intended  to  be  loaded ;  and  in  the  case  of  freight,  it  look& 
to  freight  upon  all  the  goods  the  ship  is  intended  to  carry  upon 
the  voyage  insured :   and  if  by  the  perils  insured  against  in  a 
valued  policy  on  goods,  part  only  of  the  goods  intended  to  be 
covered  be  lost,  the  valuation  must  be  opened,  and  the  assured 
can  only  recover  in  respect  of  that  part :  and  so,  if  by  the  perils 
insured  against  the  freight  of  part  only  of  the  goods  to  be  carried 
be  lost,  the  assured  can  only  recover  in  respect  of  that  losg, 
according  to  the  proportion  which  that  part  bears  to  the  whole 
sum  at  which  the  entire  freight  was  estimated  in  the  valuation. 
If,  for  instance,  the  insurance  be  generally  upon  goods,  and  the 
goods  intended  to  be  protected  be  500  hogsheads  of  sugar,  and  a 
valuation  be  made  accordingly,  but  the  ship  by  accident  takes  on 
board  100  only,  and  sails,  and  is  afterwards  lost  by  one  of  the 
perils  insured  against  with  those  100  on  board ;  can  it  be  contended 
that  the  assured  shall  recover  to  the  full  amount  of  the  valuatior, 
that  is  for  the  whole  500,  when  he  has  lost  only  100  ?     So  in  the 
case  of  freight ;  if  the  ship  would  carry  500  tons,  and  in  6xm^ 
the  valuation  the  assured  calculate  his  freight  upon  500  tons,  but 
when  he  reaches  the  loading  port  he  can  get  10  tons  only  upon 
freight,  and  sails  upon  the  voyage  insured  with  those  10  tons 
only ;   is  it  to  be  allowed,  that  if  the  ship  be  lost  by  any  of  the 
perils  insured  against,  and  he  thereby  lose  freight  upon  10  tons, 
[  ^328  ]      he  shall  be  entitled  to  the  valuation  *which  includes  the  freight 
upon  500  tons  ?    And  yet  to  this  extent  the  plaintiff's  argument 
in  this  case  is  carried.     The  proposition  is  monstrous :  instead  of 
confining  the  policy,  as  it  ought  to  be  confined,  to  a  contract  as 
nearly  as  may  be  of  indemnity,  against  what  may  be  lost  in 
respect  of  freight  by  the  perils  insured  against,  it    converts  it 
into  a  contract  of  indemnity  against  a  different  class  of  accidents, 
which  may  operate  to  prevent  the  assured  from  being  able  to 
procure  a  full  cargo  upon  freight,  and  may  make  it  the  interest 
of  the  assured,  which  it  never  ought  to  be,  that  a   loss  shoold 
happen.    The  Court,  therefore,  will  look  for  very  strong  authori- 
ties before  they  yield  to  such  a  proposition.    It  was  pressed, 
upon  the  argument,  that  in  the  case  of  a  valued  policy,  if 
any  interest  be  proved  to  be  on  board,  and  there  be  no  fraud,  a 
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total  loss  will  entitle  the  assured  to  recover  the  sum  specified  in      Fosbes 
the  Taluation.     And  to  that  position  we  accede,  with  this  limita-    abpinall. 
tioD,  that  is,  provided  there  is  a  total  loss,  by  any  of  the  perils 
insured  against,  of  the  whole  subject-matter  of  insurance  to 
which  the  valuation  applied ;   viz.   of  all   the  intended  cargo 
of  goods,  where  the  insurance  was  on  goods ;   and  of  all  the 
intended  freight,  where  the  insurance  was  upon  freight.    But  if 
it  be  meant  to  carry  that  position  to  this  extent,  that  the  under- 
writer is  not  at  liberty  to  inquire  what  was  intended  to  have  been 
included  in  the  valuation;   or  when  he  has  ascertained  that 
point,  that  he  cannot  reduce  the  sum  below  the  valuation, 
by  proving  that  a  part  only  of  what  was  included  in  the  valuation 
has  been  lost  by  a  peril  insured  against ;   we  deny  the  position 
when  so  extended.     In  Shaiv  v.  Felton,  2  East,  109,  t  which  has 
been  strongly  relied  upon,  the  interest  of  the  assured  was  in  ship 
and  outfit,  including  provisions  and  sea-stores  laid  *in  for  slaves,       [  *329  ] 
and  wages  advanced  to  the  crew  :   and  the  chief  ground  insisted 
upon  for  opening  the  policy  was  this,  that  the  principal  part  of 
the  provisions  had  been  consumed  in  the  voyage,  and  therefore 
had  not   been   lost   by  the  perils  insured  against.     But  that 
ground  was  resisted  with  effect,  because  the  subject  insured  was 
to  be  considered  as  of  the  value  ascribed  to  it  when  the  voyage 
commenced ;   and  if  the  diminution  of  the  provisions  were  to  be 
allowed  to  reduce  the  extent  of  the  underwriter's  liability  upon 
the  policy,  every  valued  policy  upon  ship  would  be  to  be  opened ; 
because  every  day,  after  the  voyage  commenced,  the  quantum  of 
the  ship's  provisions  would  be  proportionably  reduced.     Mr. 
Justice  Lawbekce,  in  the  opinion  he  gave,  intimated  distinctly, 
that  upon  an  open  policy  such  a  diminution  would  not  have 
varied  the  underwriter's  liability.     That  case,  when  examined, 
does  not  appear  to  have  proceeded  altogether,  if  at  all,  upon  a 
distinction  between  valued  and  open  policies ;   it  was  not  decided 
upon  the  ground  that  if  part  only  of  the  subject  intended  to  be 
covered  by  the  policy,  and  included  in  the  valuation,  were  lost 
by  the  perils  insured  against,  the  policy  could  not  be  opened,  and 
the   liability  of  the  underwriters  apportioned;   but  upon  this 
ground  merely,  viz.,  that  in  the  case  of  an  insurance  upon  ship 

t  6  E.  R.  354. 
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FoKBEs  and  outfit,  if  a  total  Iobb  of  ship  occurred  by  a  peril  ingured 
AspixALL  against,  no  deduction  was  to  be  made  for  provisions,  &c.  expended 
in  the  voyage  before  the  loss  occurred,  or  for  the  deterioration  of 
the  ship  during  that  time ;  but  that  the  underwriters  were  to  be 
answerable  for  the  original  value,  estimated  in  whatever  manner 
such  original  value  might  be,  as  though  the  loss  had  occunred 
the  instant  after  the  policy  attached.    Indeed  where  a  loss 

[  *^^o  ]      occurs  before  any  freight  is  earned,  it  would  be  unjust  *not  to 
charge  the  underwriters  to  that  extent,  because  by  the  event  it 
has  become  of  no  avail  to  the  assured  that  the  provisions  have 
been  expended,  and  the  ship  used :   and  that  case,  as  applied 
to  the  present,  only  decides,  that  the  underwriter  is  chargeable 
to  the  same  extent.     The  only  remaining  case  relied  upon  by  the 
plaintiffs,  which  is  material  to  be  considered,  is  that  of  MonU 
(fomery  v.  Egginton^  which  is  shortly  reported  in  3  T.  E.  362.  t 
That  was  an  action  on  freight  valued  at  1,500/.     Freight  to  the 
amount  of  500/.  only  was  on  board  when  the  ship  was  lost ;  but 
goods  to  the  amount  of  the  rest  of  the  freight  were  ready  to  be 
shipped,  and  were  lying  on  the  quay  for  that  purpose  at  the 
time.     Lord  Kenyon  told  the  jury,  that  if  this  were  a  bond  fide 
transaction,  and  not  a  mere  colourable  insurance,  and  a  gaming 
policy,  the  assured  was  entitled  to  recover  for  the  whole  value  in 
the  policy.     The  jury  gave  a  verdict  for  that  sum  :  and  though  a 
rule  nisi  for  setting  aside  the  verdict  was  obtained,  yet  the 
opinion  of  the  Court  being  strongly  against  the  rule,  it  was 
afterwards  abandoned.     The  grounds  of  this  decision  do  not 
appear :  whether  it  proceeded  upon  a  distinction  between  valued 
and  open  policies  is  not  expressly  stated :   and  it  might  be  that 
upon  an  open  policy  in  such  a  case,  Lord  Kenyon  and  the  Court- 
might  have  thought  that  the  assured  would  have  been  entitled  to 
recover  in  respect  of  the  freight  on  the  goods  on  shore,  as  well  as 
for  the  freight  of  those  that  were  actually  put  on  board.     There 
might  be  circumstances  in  that  case,  which  would  have  entitled 
the  ship  owner  to  full  freight,  had  the  owners  of  the  goods 
on  shore  refused  to  let  them  be  shipped,  and  the  ship  had  sailed 
with  that  part  only  which  she  had  on  board  :   there  might  have 

t  1  R.  R.  718. 
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been  a  contract  for  giving  the  ship  a  full  loading  ;  f  or  it  *might       Forbes 

have  been  considered  (though  it  is  difficult  to  suppose  that    aspx  stall. 

it  was),  that  as  the  residue  of  the  goods  to  complete  a  cargo  was      [  •ssi  ] 

ready  to  be  shipped,  and  lying  on  the  quay  for  the  purpose,  it 

was  the  same  to  the  assured  as  if  they  really  had  been  shipped. 

If  that  case,  however,  is  to  be  considered  as  having  decided,  that 

upon  a  policy  estimating  the  freight  upon  a  full  cargo  at  1,500Z., 

a  loss  by  a  peril  insured  against  may  be  recovered  to  that  extent, 

when  a  thu-d  only  of  a  cargo  is  obtained,  and  freight  to  the 

amount  of  such  third  could  only  have  been  earned,  and  when  it 

was  uncertain  whether  more  ever  could  have  been  procured ;  we 

should  pause  long  before  we  allowed  ourselves  to  adopt  such  a 

ground   of  decision :   we   should  hesitate  extremely  before  we 

should  say,  that   1,500/.,  the  calculated  amount  of  the  whole 

intended  risk,  should  be  paid  for  a  loss  of  5001.  incurred  in 

respect   of  a  third  of  the  intended  risk ;   in  other  words,  that 

a  total  loss  should  be  paid  for  a  loss  of  only  one  third  of  that 

which   the  parties  to  the  insurance  contemplated  as  the  whole 

subject  insured.     It  is  sufficient  however  to  say,  that  that  case  is 

distinguishable  from  this  in  many  of  its  circumstances.     There  a 

full  cargo  was  ready  to  be  laden,  and  the  ship  in  a  state  ready  to 

receive  it,  and  nothing  but  the  perils  insured  against  did,  or  (as 

appears)  could  prevent  its  being  received :  here  it  was  uncertain 

whether  any  additional  cargo  could  have  been  ever  procured,  and 

the  outward  cargo  must  also  have  been  discharged  before  the 

homeward  cargo  could  have  been  completed :   so  that  the  ship 

was  not  ever  in  a  condition  to  receive  her  homeward  cargo,  if 

the  cargo  had  been  ready,  which  it  never  was,  to  have  been  put 

on  board.     In  a  case  therefore  circumstanced  as  this  is,  where 

the  valuation  was  with  reference  to  freight  upon  a  complete 

cargo ;  where  a  complete  cargo,  or  any  thing  *like  a  complete      [  *332  ] 

cargo,  never  was  in  fact  obtained,  and  for  all  that  appears  never 

might  have  been  obtained ;  where  there  was  no  contract  by  any 

person  to  load  a  complete  cargo,  or  pay  dead  freight,  but  the  ship 

was  a  mere  seeking  ship ;  we  cannot  feel  ourselves  warranted  in 

saying,  that  there  has  been  a  total  loss  by  any  peril  insured 

t  As,  e.g.,  in  HorncasUe  v.  SuaH,      v.  Shedden  (1810)  11    R.  R.  759  (2 
S  B.  B.  649  (7  East,  400) ;  Mackenxie      Camp.  431).— R.  G. 


^ 
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FoBBBs  against  of  that  which  the  insurance  was  intended  to  cover,  and 
AspiNALL.  which  the  valuation  contemplated,  viz.,  freight  upon  a  complete 
cargo ;  but  are  obliged  to  pronounce,  that  no  loss  by  the  perils 
insured  against  is  made  out  beyond  the  loss  of  freight  upon  part 
of  a  cargo  only,  viz.,  upon  the  55  bales  of  cotton :  that  the 
assured  are  therefore  not  entitled  to  recover  a  total  loss,  but  an 
apportionment  only,  according  to  the  measure  of  their  actual 
loss :  and  as  that  apportionment  has  been  already  allowed  to 
the  plaintiffs,  that  there  must  be  a  new  trial. 


1811.  rSPAEIOHA  V.   NOBLE. 

^^^^'  (13  East,  332—343.) 

r  532  1  A  native  Spaniard  domiciled  here  in  time  of  war  between  this  country 

and  Spain  having  been  licensed  in  general  terms  by  the  King  to  ^p 
goods  in  a  neutral  vessel  from  hence  to  certain  ports  of  Spain,  such 
commerce  is  legalized  for  all  purxwses  of  its  due  and  effectual  prosecu- 
tion, either  for  the  benefit  of  the  party  himself  or  of  his  correspondents, 
though  residing  in  the  enemy*s  country ;  and  such  goods  may,  therefore, 
be  insured  by  him,  either  on  his  own  account,  or  as  agent  for  them ;  and 
he  may  sue  and  recover  upon  the  policy  in  his  own  name  in  case  of  a 
loss  by  capture ;  and  this,  Uiough  the  prize,  which  was  taken  by  a  French 
privateer  (France  being  a  co-belligerent  with  Spain  in  the  war,  and  both 
Governments  having  issued  similar  decrees  against  British  commerce), 
was  afterwards  condemned  by  a  French  Consular  Court  then  sitting  in  a 
port  of  Spain,  into  which  the  prize  was  carried:  for  in  respect  of  the 
purposes  of  such  licensed  trading,  the  subjects  of  Spain  concerned  in  it 
are  to  be  regarded  as  British  subjects. 

This  was  an  action  on  a  policy  of  insurance  on  fish  on  board 
the  Prussian  ship  Carlota,  at  and  from  Poole  to  St.  Andero  and 
Bilboa,  both,  or  either,  subscribed  by  the  defendant  for  150/.,  on 
the  29th  Feb.,  1808,  a  copy  of  which  policy  was  annexed  to  this 
case.  The  declaration  contained  three  counts ;  in  the  first,  the 
[  *333  ]  interest  was  averred  *to  be  in  Lemona  Uria  and  Francis  Joze  de 
Uriarte ;  in  the  second,  in  the  plaintiff  and  F.  J,  de  Uriarte ; 
and  in  the  third,  in  the  plaintiff  alone  :  and  the  loss  was  alleged 
to  be  by  capture.  At  the  trial  at  the  sittings  after  last  Michael- 
mas Term  at  Guildhall,  before  Lord  Ellenborough,  Ch.  J.  a 
verdict  was  found  for  the  plaintiff,  for  1872.  10s.,  subject  to  the 
opinion  of  the  Court  upon  the  following  case : 
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The  plaintiff  is  a  Spaniard  by  birth,  bat  has  been  domiciled  as    aspAsicaA 
a  merchant  in  this  country  for  the  last  eight  years.    In  Febru-       noblk. 
arj,  1808,  the  plaintiff  purchased  f  5,400  quintals  of  fish,  and 
shipped  the  same  in  the  Prussian  ship  the  Carlota  for  St.  Andero, 
in  consequence  of  orders  from  the  agent  of  Mr.  Lemona  Una,  a 
merchant  resident  in  Bilboa,  and  Mr.  Uriarte,  a  Spanish  gentle- 
man resident  at  Vera  Cruz  in  Spanish  America,  but  who  was  in 
England  at  the  time  of  the  purchase  and  shipment,  upon  a  tem- 
porary occasion.    Mr.  Lemona  Uria  was  interested  in  the  cargo 
in  the  proportion  of  5-8ths,  and  Mr.  Uriarte  in  the  proportion  of 
8-8ths.     The  plaintiff  has  received  payment  from  Mr.  Uriarte, 
but  not  from  Mr.  Lemona  Uria.     On  the  21st  of  December,  1807, 
the  British  Government  granted  a  licence  for  the  ship  Carlota 
with  her  said  cargo  to  proceed  on  the  voyage  in  question.    By 
the  decrees  of  the  French  and  Spanish  Governments  at  the  com- 
mencement of  the  war  with  Great  Britain,  all  ships  and  goods 
coming  from  England  were  declared  lawful  prize.     The  Carlota 
sailed  from  Poole  on  the  28th  of  February,  1808 ;  and  while  in 
I)rosecution  of  her  voyage,  was  captured  (without  the  limits  of 
the  ports  of  St.  Andero  or  *Bilboa)  by  two  French  privateers       L  ^^Sl  ] 
belonging  to  Bayonne,  and  was  carried  into  Castro,  a  port  of 
Spain,  where  the  ship  and  cargo  were  condemned  and  sold  by 
the  sentence  of  a  French  consular  court,  held  in  Spain,  on  the 
8th  of  June,  1808.    At  the  time  of  the  capture  and  condemnation 
France  and  Spain  were  co-belligerent  allies  at  war  with  this 
country.     The  question  was,  whether  the  plaintiff  were  entitled 
to  recover  ?    If  he  were  so  entitled,  the  verdict  was  to  stand  :  if 
not,  then  the  verdict  was  to  be  set  aside  and  a  nonsuit  entered. 
The  i)olicy  referred  to  was  in  the  common  printed  form,  and  was 
stated  to  be  made  by  the  plaintiff,  as  well  in  his  own  name,  as 
for  and  in  the  name  and  names  of  all  and  every  other  person  or 
persons  to  whom  the  same  did,  should  or  might,  appertain,  for 
himself  and  them  and  every  of  them,  at  10  guineas  per  cent. : 
and  liberty  was  reserved  for  the  ship  ^'  to  have  any  clearances 
and  carry  any  simulated  papers  :  "  and  also  it  was  **  lawful  for 

t  It  was  agreed  in  the  course  of      tiff  on  account  of  his  correspondents, 
the    argument  that  the  goods  were      and  not  on  his  own  account. 
purchased  and  shipped  by  the  plain- 
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UsPAAioHA  the  said  ship  in  the  voyage  to  proceed  and  sail  to,  and  toach  and 
Noble.  stay  at  any  ports  or  places  whatsoever  and  wheresoever  to  load, 
unload,  and  reload  goods,  without  being  deemed  a  deviation." 
At  the  conclusion  the  insurance  was  stated  to  be  "  1,00(M.  on 
6,400  quintals  of  fish  valued  at  6,000Z.,  warranted  free  of 
seizure  in  the  ports  of  Bilboa  and  St.  Andero ;  to  pay  a  loss 
within  two  months  after  such  detention,  without  waiting  for  con- 
demnation or  restitution."  And  the  King,  by  his  licence  referred 
to,  reciting  that  whereas  Manuel  de  Munoz  y  Usparicha  (the 
plaintifiO  hath  humbly  represented  to  us  that  he  is  desirous  of 
obtaining  our  royal  licence  for  permitting  the  Prussian  ship 
Charlotte,  M.  F.  J.  master,  of  about  800  tons  burthen,  to  proceed 
from  Poole  to  Bilboa  or  Santander,  with  a  cargo  of  fish  and  such 
t  •^o  ]  goods  as  are  permitted  *by  virtue  of  our  order  of  the  11th  of 
November,  1807,  to  be  exported ; "  thereby  directed  the  com- 
manders of  all  his  ships  of  war  and  privateers  "  not  to  interrupt 
the  said  vessel,  but  to  suffer  her  to  proceed  as  aforesaid."  This 
licence  was  to  remain  in  force  for  four  months,  and  at  the  ex- 
piration thereof,  or  sooner  if  the  voyage  were  before  completed, 
was  to  be  deposited  with  the  commissioners  of  the  customs  at 
the  port  of  London,  or  with  the  collector  of  the  customs  at  the 
out-ports.    Dated  21st  December,  1807. 

BarnewaU  for  the  plaintiff,  after  observing  that  the  plaintiff's 
claim  was  resisted  on  the  principle  laid  down  in  Conway  v.  Graif 
and  others,  t  that  the  assent  of  every  subject  is  virtually  implied 
to  every  act  of  his  own  Government,  and  therefore  that  a  foreigner 
could  not  recover  here  upon  a  policy  of  insurance  where  the  loss 
happened  by  the  acts  of  the  Government  to  which  he  was  subject ; 
contended  that  that  principle  did  not  apply  to  this  case,  where 
the  capture  to  which  the  loss  was  to  be  attributed  was  made  by  a 
French  and  not  by  a  Spanish  force  :  and  though  the  French  and 
Spanish  Governments  had  a  common  interest  at  the  time  for 
some  purposes,  yet  the  fact  of  their  being  co-belligerent  allies  in 
the  war  against  this  country  did  not  so  far  identify  the  subjects 

t  10  East,  536.  [That  case,  with  Ch.  from  Q.  B.  1862)  3  B.  &  S.  169, 
others  similarly  decided,  was  finally  32  L.  J.  Q.  B.  50,  7  L.  T.  469~IL  C] 
oyemiled  by  Aubert  y.  Gray  (Ex. 
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of  Spain  with  the  Government  of  France  as  to  make  them    Usparicha 
answerable  for  its  acts  within  the  principle  of  that  case.     Neither      noble. 
will  the  condemnation  of  the  vessel  by  the  French  consular 
Court  sitting  in  Spain  work  that  effect ;  for  the  loss  was  by  the 
capture  and  not  by  the  condemnation,  and  that  condemnation 
was  in  the  name  and  by  the  authority  *of  the  French  and  not  of      [  •Bse  ] 
the  Spanish  Government.    But  at  all  events  the  effect  of  the 
King's  licence  was  to  make  the  licensed  Spaniard  an  alien  friend 
instead  of  an  alien  enemy,  and  thereby  to  except  him  from  his 
implied  responsibility  for  the  acts  of  his  native  Government.    As 
to  him  the  licence  operated  as  a  suspension  of  the  war  f  pro  hoc 
vice:  for  as  Ld.  Ch.  J.  Trbby  said  in  Wells  v.  Williams, I  "  the 
King  may  declare  war  against  one  part  of  the  subjects  of  a  prince, 
and  may  except  the  other  part ;  and  so  has  he  done  in  the  (then) 
war  with  France ;  for  he  has  excepted  in  his  declaration  all  the 
French  Protestants ;  and  of  such  proclamations  all  ought  to  take 
notice,  because  the  war  begins  only  by  the  King's  proclama- 
tion."   According  to  this  it  would  not  have  been  competent  to 
have  objected  to  an  alien  plaintiff  so  circumstanced,  that  his 
property  had  been  captured  even  by  his  own  countrymen  out  of 
the  pale  of  the  King's  protection.     The  licence  here  operates  in 
the  same  way  and  to  the  same  extent,  for  the  purpose  for  which 
it  was  granted.    The  object  of  the  British  Government  in  grant- 
ing it  was  that  this  trade  should  be  carried  on  in  contravention 
of  the  laws  of  Spain  :  the  instruments  of  doing  this  meritorious 
act  towards  the  British  Government  were  the  subjects  of  Spain, 
who  thereby  incurred  the  risk  of  punishment  for  the  violation  of 
the  laws  of  their  own  country :  they  could  not  have  insured  them 
for  all  the  purposes  of  the  licence,  therefore  the  licensee  must  be 
considered  as  an  alien  friend  ;  and  public  policy  as  well  as  fair 
dealing  is  on  his  side.     He  referred  to  Kensington  v.  Inglis,^ 
where  a  trading  with  an  alien  enemy  for  specie  and  goods  to  be 
*  brought  from  his  own  country  in  his  ships  into  our  colonial       [  *337  ] 
ports,  having  been  licensed  by  the  King ;  such  licence  was  held 
to  legalize  incidentally  an  insurance  on  the  enemy's  ship  as  well 

t  He  cited  Sir  W.  Scott's  judg-      Bjnkersboek*  b.  1,  c.  7. 
ment  in  the  case  of  the  Hoop,  1  Bob.  X  ^  Ld.  Ray.  282. 

Adm.   Bep.    201,   202,  referring  to         §  ^  R*  B.  438  (8  East,  273). 
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CspABicHA   as  on  the  goods  and  specie  put  on  board  for  British  subjects ; 

XoBLE.      and  that  it  was  competent  for  the  British  agent  for  both  parties, 

in  whose  name  the  insurance  was  effected,  to  sue  upon  the 

policy  in  time  of  war ;  he  being  under  no  personal  disability  to 

sue,  and  the  trust  being  lawful. 

Richardson,  contra,  contended  that  this  case  came  directly 
within  the  principle  of  Conway  v.  Gray  t  and  the  other  cases 
decided  at  the  same  time,  by  which  every  foreign  subject  was 
considered  as  a  party  to  the  acts  of  his  own  Government,  and 
therefore  precluded  from  recovering  upon  a  policy  of  insurance 
for  a  loss  occasioned,  as  it  may  be  said,  by  his  own  act.  This 
principle  was  established  without  any  relation  to  the  question  of 
neutrality ;  for  it  would  apply  as  well  to  the  case  of  a  friendly  as 
of  a  hostile  alien. 

(Le  Blanc,  J.  asked  if  the  argument  were  meant  to  be  applied 
to  all  the  persons  in  whom  interest  was  averred,  as  well  to  the 
factor  resident  here,  as  to  those  abroad  ? ) 

The  factor  Usparicha,  to  whom  the  debt  is  due  from  his  corre- 
spondent at  Bilboa,  has  no  insurable  interest  in  the  goods  on 
that  account,  as  was  holden  in  Loivrie  v.  Bourdieu ;  I  but  he  has 
his  remedy  against  his  principal  who  employed  him  to  make  the 
purchase.  The  plaintiff  insured  merely  in  the  character  of 
agent. 

(Bayley,  J. :  If  he  purchased  in  his  own  name,  he  would  have 
a  right  to  stop  the  goods  in  transitu.) 

He  could  only  do  that  in  the  event  of  bankruptcy  or  insolvency ; 
[  ^338  ]      but  such  a  right  would  not  *give  him  an  insurable  interest :  it 
would  only  make  him  a  creditor  of  those  persons  for  whom  he 
shipped. 

(Lord  Ellenbobough,  Ch.  J.  observed,  that.it  did  not  appear 
here  whether  the  plaintiff  had  purchased  the  goods  in  his  own 
name,  or  on  his  own  credit,  so  as  to  make  himself  liable  for 

t  Soe  note,  p.  362  aupra.  %  Bougl.  467. 
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them  to  the  vendor,  in  which  case  he  might  retain  them  while    Ubparicha 


V. 


in  transitu :  t  and  if  any  thing  turned  upon  that  fact,  it  ought  to       noble. 
be  ascertained  and  stated  in  the  case. 

The  Attorney 'General  said,  that  the  goods  were  shipped  on 
account  of  the  plaintiff's  correspondents,  and  not  on  his  own 
account. 

And  after  some  discussion  as  to  the  fact  between  the  counsel 
at  the  bar.  Lord  Ellenborough,  Gh.  J.  said,  he  thought  that 
the  case  must  be  taken  as  if  the  plaintiff  had  no  interest  in  the 
property  at  the  time ;  and  then  it  stood  as  an  insurance  on 
enemy's  property;  which  brought  the  question  to  the  effect  of 
the  King's  licence.) 

If  this  were  a  question  upon  the  legality  of  the  voyage,  the 
licence  would  bear  materially  upon  it ;  but  upon  the  principle 
which  governed  the  case  of  Conway  v.  Gray^  it  is  immaterial 
whether  the  parties  interested  were  hostile  or  neutral :  if  they  be 
answerable  for  the  act  which  occasioned  the  loss,  they  cannot 
recover  against  the  underwriter.  Now  here  not  only  did  the 
Spanish  Government  concur  in  the  act  of  seizing  the  Spanish 
property  in  a  neutral  ship,  committed  by  the  French  privateer, 
by  the  sanction  previously  given  under  their  own  decreet  for 
that  purpose,  in  conformity  to  the  French  decree;  but  they  also 
consented  to  the  condemnation  of  it  by  lending  their  territory  for 
this  purpose ;  and  the  French  consular  court  which  sat  in  Spain 
*could  only  derive  its  efficacy  from  the  Spanish  Government :  [  *339  ] 
such  consent  results  too  from  the  character  of  co-belligerent.  § 

BamewaU  in  reply : 

It  was  equally  a  loss  by  capture  whether  followed  by  con- 
demnation or  not.    It  would  have  been  the  same  if  the  capture 

t  "Vide  Fei$t  y.  TTray,  6  R.  R.  651  decree  to  the  other. 

(3  Bast,  93).  §  The  case  of  OMy  t.  BoviU,  6 

t  It  was  admitted  that  the  Spanish  R.  R.  482  (2  East,  473),  and  the 

decree  followed  the   terms   of   the  several  capes  there  cited  of  adjudi- 

French  decree,  stated  in  Barker  t.  cations  in  the  Admiralty  Court  upon 

Blakea,  9  R.  R.  559  (9  East,  284),  hut  this  subject  were  referred  to. 
'without  any  reference  from  the  one 
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CsPABicBA  had  been  made  bv  pirates.  This  case  is  distinguishable  from 
Noble.  Conway  v.  Gmy,  and  the  other  cases  of  the  American  embargo  ; 
for  there  the  cause  of  loss  was  not  within  the  contemplation  of 
the  parties  at  the  time  of  subscribing  the  policies ;  but  here  it 
was  contemplated  by  them :  for  here  the  fish  was  warranted 
free  of  seizure  in  the  ports  of  Bilboa  and  St.  Andero ;  from 
whence  it  is  to  be  inferred  that  the  parties  looked  to  the  chance 
of  seizure  and  confiscation  in  other  ports  of  Spain :  and  the 
underwriters  further  engage  *'  to  pay  the  loss  within  two  months 
after  such  detention,  without  waiting  for  condemnation  or  resti- 
tution/* The  defendant  therefore  was  liable  before  any  act 
done  by  the  Spanish  Government  to  confirm  the  seizure.  If  the 
trade  be  licensed,  it  follows  that  it  may  be  protected  by  insur- 
ance :  but  it  would  be  absurd  and  contradictory  to  say  that  an 
insurance  for  the  Spanish  subject  is  lawful,  if  his  suit  to  enforce 
it  may  be  defeated  because  he  is  a  Spanish  subject. 

Lord  Ellenborouoh,  Ch.  J.  observed  that  the  licence  was 
given  to  a  Spanish  subject  domiciled  here,  and  did  not  extend  to 
every  Spanish  subject  resident  elsewhere.  But  as  the  principle 
on  which  the  cases  on  the  American  embargo  were  decided  had 
[  •340  ]  been  much  pressed  upon  the  Court  in  *the  argument,  although 
at  present  it  appeared  to  him  that  this  case  was  distinguishable 
from  those,  they  would  consider  further  of  it  before  they 
delivered  their  opinion.  And  afterwards  in  this  Term  his 
Lordship  gave  judgment. 

(After  stating  the  facts : ) 

It  appears  by  the  case  that  this  was  an  action  brought  by  a 
native  Spaniard  domiciled  here  in  time  of  war  with  Spain,  and 
specially  licensed  by  his  Majesty  for  the  purpose  of  the  very 
commerce  which  it  was  the  object  of  the  policy  declared  upon 
in  this  action  to  insure.  The  case  cited  of  WeUs  v.  WilliamM^ 
1  Lord  Baym.  282,  establishes  that  a  plaintiff,  an  aUen  enemy  in 
respect  of  the  place  of  his  birth,  may,  under  similar  circnm- 
btances  of  domicile,  be  allowed  to  sue  in  our  Courts.  The  legal 
result  of  the  licence  granted  in  this  case  is,  that  not  only  the 
plaintiff,  the  person  licensed,  may  sue  in  respect  of  sach  licensed 
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commerce  in  our  courts  of  law,  but  that  the  commerce  itself  is  Vbpabicha 
to  be  regarded  as  legalized  for  all  purposes  of  its  due  and      noble. 
effectual  prosecution.     To  hold  otherwise  would  be  to  maintain  a 
proposition  repugnant  to  national  good  faith  and  the  honour  of 
the  Crown.     The  Crown  may  exempt  any  persons  and  any 
branch  of  commerce,  in  its  discretion,  from  the  disabilities  and 
forfeitures  arising  out  of  a  state  of  war :  and  its  licence  for  such 
purpose  ought  to  receive  the  most  liberal  construction.     To  say 
that  the  plaintiff  might  export  the  goods  specified  in  the  licence 
from  Great  Britain  to  an  enemy's  country  for  the  benefit  of 
himself  or  others,-  (and  the  licence  contains  no  restriction  in  this 
particular  ;)  and  yet  to  hold  that  where  he  has  so  done,  he  could 
not  insure ;  or,  having  insured,  could  not  recover  his  loss,  either 
on  account  of  his  original  character  of  a  native  Spaniard,  or 
on  account  of  the  places  to  which,  or  of  the  persons  to  whom 
the  goods  *were  destined ;   would  be  to  convert  the  licence  itself       [  •341] 
into  an   instrument  of  deception  and  fraud.     The  Crown,  in 
licensing  the  end,  impliedly  licenses  all  the  ordinary  legitimate 
means  of  attaining  that  end.    For  adequate  {purposes  of  State 
policy,  and  public  advantage,  the  Crown,  it  must  be  presumed, 
has  been  induced  in  this  instance  to  license  a  description  of 
trading  with  an  enemy's  country,  which  would  otherwise  be 
unquestionably  illegal.    Whatever  commerce  of  this  sort  the 
Crown  has  thought  fit  to  permit  (which  in  respect  of  its  preroga- 
tives of  peace  and  war,  the  Crown  is  by  its  sole  authority  com- 
petent  to  prohibit  or  permit),  must  be  regarded  by  all  the 
subjects  of  the  realm,  and  by  the  courts  of  law,  when  any 
question  relative  to  it  comes  before  them,  as  legal,  with  all  the 
conseqaences  of  its  being  legal :  one  of  which  consequences  is  a 
right  to  contract  with  other  subjects  of  the  country  for  the 
indemnity  and  protection  of  such  property  in  the  course  of 
its  conveyance  to  its  licensed  place  of  destination,  though  an 
enemy's  country,  and  for  the  purpose  (as  it  probably  will  be  in 
most    cases)   of  being  there  delivered  to  an  alien  enemy,  as 
consignee  or  purchaser.     In  the  present  case  the  licence  was 
obtained  for  the  purpose  of  protecting  the  subject-matter  insured 
in  the  course  of  its  conveyance  by  sea  from  England  to  certain 
ports  in  Spain,  to  be  there  delivered  to  the  purchasers  thereof, 
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UsPARicHA    who  are  the  persons  in  whom  the  interest  is  averred  in  the  first 
NoBLF.      and  second  counts  of  this  declaration :   and  the  action  is  well 
brought,  upon  the  principles  above  stated,  in  the  name  of  the 
plaintiff  for  their  benefit.     For  the  purpose  of  this  licensed  act  of 
trading,  (but  to  that  extent  only,)  the  person  licensed  is  to  be 
[  ^342  ]      regarded  as  virtually  an  adopted  *subject  of  the  Crown  of  Great 
Britain ;  his  trading,  as  far  as  the  disabilities  arising  out  of  a 
state  of  war  are  concerned,  is  British  trading ;  and  of  course  any 
argument  to  be  drawn  from   a  virtual    participation   in   and 
supposed  privity  to  the  acts  of  his  own  native  country,  then 
at  war  with  the  Crown  of  Great  Britain,  is  excluded  or  super- 
seded in  point  of  effect  by  an  express  privity  to  and  immediate 
participation  in  the  adverse  acts  of  the  British  Government.     As 
far  as  the  plaintiff  and  the  Spanish  purchasers  of  this  cargo  are 
concerned,  they  are  actually  privy  to  the  objects  of  the  British 
Government,  and  acting  in  furtherance  thereof,  and  in  direct 
opposition  to  the  laws  and  policy  of  their  own  country.     And  it 
will  not  be  contended  to  be  illegal  to  insure  a  trade  carried  on  in 
contravention  of  the  laws  of  a  State  at  war  with  us,  and  in 
furtherance  of  the  policy  of  our  country  and  its  trade  ;  and  which 
this  trade  in  question,  sanctioned  as  it  is  by  his  Majesty's  licence, 
must  be  deemed  to  have  been.    It  is  not  therefore  necessary  to 
consider  upon  this  occasion  the  ingenious  superstructure  which 
has  been  endeavoured  to  be  raised  on  the  determination  of  this 
Court  in  the  case  of  Conway  v.  Gray  A     Nor,  (if  the  principle 
of  that  case  did  at  all  apply  to  the  present,  circumstanced 
as  it  is  in  consequence  of  his  Majesty's  licence),  how  far    its 
operation  might  be  restrained  or  affected,  as  has  been  argued,  by 
the  particular  provision  in  this  policy,  that  "  in  case  of  captiire, 
seizure,  or  detention,  the  underwriter  should  pay  a  loss  within 
2  months,  without  waiting  for  condemnation  or  restitution." 
All  these  points  are  immaterial,  with  a  view  to  the  judgment 
upon  this  case,  provided  the  property  insured  be  in  virtue  of  the 
[  •343  ]      King's  licence,  *for  the  purpose  of  the  insurance,  to  be    con- 
sidered as  fully  legalized  :  and  we  are  clearly  of  opinion  that  it 

ought  to  be  so  considered. 

Judgment  for  the  plaintiff 

t  See  note,  p.  362  9upra, 
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HAEEISON   V.  WRIGHT.  isn. 

(13  East,  343—348.)  i'>*.  H- 

In  assumpsit  upon  a  memorandum  for  a  charter-party,  describing  the  i  q  jq  i 
agreement  of  the  defendant,  the  ship-owner,  to  proceed  with  all  con-  '- 
Tenient  speed  to  a  foreign  port,  and  there  load,  within  twenty  running 
days,  a  cargo  from  the  plaintiff's  factors,  and  therewith  return  home, 
and  in  fifteen  running  days  deliver  the  same,  on  payment  of  certain 
freight,  concluding  with  a  certain  penalty  for  non-performance;  held 
that  the  plaintiff  might  recover  damages  on  the  breach  of  the  contract, 
in  the  defendant's  not  permitting  the  vessel  to  proceed  on  the  voyage, 
beyond  the  amount  of  the  penalty. 

The  plaintiff  declared  in  assumpsit  upon  the  following  agree- 
ment in  writing : — "  Copy  of  memorandum  for  charter-party. 
Hull,  27th  of  March,  1809.  It  is  this  day  mutually  agreed 
between  J.  Wright,  owner  of  the  ship  Hayle  of  about  232  tons 

burthen,  now  lying  at  Shields,  and  whereof is  master, 

and  B.  Harrison  of  Hull  (the  plaintiff),  that  the  said  ship,  being 
tight,  staunch,  and  strong,  and  every  way  fitted  for  the  voyage, 
shall,  with  all  convenient  speed,  sail  and  proceed  to  Westerwick 
in  Sweden,  or  as  near  thereto  as  she  can  safely  get,  and  there 
load  in  20  running  days  (if  not  sooner  dispatched)   from  the 
factors  of  the  said  B.  Harrison,  the  freighter,  a  full  and  complete 
cargo  of  deals,  but  not  exceeding  what  she  can  reasonably  stow 
and  carry  over  and  above  her  tackle,  &c. ;  and  therewith  return 
to  Hull,  and  in  15  running  days  deliver  the  same,  on  being  paid 
freight  for  the  same,  at  the  rate  of  262.  per  hundred  of  14  3-inch 
9i  board    deals   (restraints  of   princes,   dangers  of  seas,   &c. 
excepted ;)  with  2-3rds  port  charges  and  pilotage  as  customary  : 
one  half  of  the  said  freight  to  be  paid  on  the  unloading  and 
right  delivery,  and  the    remainder    in    4    months    following. 
Demurrage   6/.  per  day.    Penalty  for  non-performance  1,300Z. 
It  is  also  further  agreed  between  the  said  parties,  that  the  said 
merchant  shall  *have  liberty  to  keep  the  said  ship  10  days  on       [  ^344  ] 
demurrage  at  61.  per  day  for  every  day's  detention  over  and 
above  the  days  aforesaid.    If  the  vessel  be  loaded  and  delivered 
in  35  days,  no  demurrage  to  be  charged.*' — And  then  the  plain- 
tiff alleged  as  a  breach  of  such  agreement,  that  the  defendant  did 
lot  permit  the  Hayle  to  sail  or  proceed  on  the  said  voyage ;  and 

B.B. ^VOIi.   Xn.  B   B 
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Habsison  laid  his  damages  at  3,0002.  At  the  trial  at  York  the  plaintiff 
Waioht.  ^ooK  by  consent,  a  verdict  for  8,0002.  damages,  subject  to 
the  award  of  an  arbitrator  to  reduce  that  sum ;  and  the  verdict 
was  to  be  entered  for  such  sum  only  as  the  arbitrator  should 
find  to  be  due  from  the  defendant  to  the  plaintiff.  The  arbi- 
trator, after  hearing  evidence  offered  by  the  plaintiff  as  to  the 
amount  of  the  loss  incurred  by  him  by  the  non-execution  of  the 
contract  on  the  part  of  the  defendant,  awarded  to  the  plaintiff 
1,8602.,  and  the  taxed  costs  of  the  reference;  though  it  was 
objected  before  him  that  no  more  than  1,300/.,  the  amount  of 
the  penalty  as  liquidated  damages,  could  be  recovered. 

Topping  thereupon,  in  the  last  Term,  obtained  a  rule  upon 
the  plaintiff  to  shew  cause  why  the  award  and  verdict  entered  for 
him  should  not  be  set  aside,  upon  the  defendant's  bringing  into 
court  5602.  to  abide  the  further  order  of  the  Court,  and  also 
forthwith  paying  to  the  plaintiff  1,8002.;  in  order  to  take 
the  opinion  of  the  Court  upon  the  point  of  law,  whether  the 
penalty  in  this  case  limited  the  amount  of  the  damage  recover- 
able upon  the  agreement;  as  he  contended  that  it  did.  But 
there  were  also  affidavits  filed  on  each  side  as  to  the  merits  of 
the  award,  in  respect  of  the  real  amount  of  the  damage. 

[After  argument,  the  Court  took  time  for  consideration.] 

[  347  ]  On  this  day  Lord  Ellbnborouoh,  Ch.  J.  said  that  on  looking 

into  the  case  of  Winter  v.  Trimmer, \  to  which  they  had  been 
referred,  it  appeared  to  be  so  exactly  in  point,  that  it  was  only 
necessary  to  read  it:  (which  having  done  his  Lordship  con- 
tinued— )  There  the  question  immediately  was  whether  the 
plaintiff  could  recover  more  than  the  penalty  :  and  it  was  ruled 
that  he  might.  And  a  prior  case  of  Bird  v.  RandMX  was 
referred  to,  of  which  it  is  not  necessary  to  read  more  than  what 
was  said  by  Mr.  Justice  Wilmot  ;  that  the  plaintiff  had    his 

[  *348  ]  election  to  ^bring  covenant,  or  debt  for  the  penalty  :  but  having 
chosen  to  bring  debt,  he  could  not  resort  back  to  the  covenant. 
That  was  followed  up  by  the  case  of  Astley  v.  Weldon^^  in  which 
it  was  laid  down  that  the  plaintiff  had  his  option  either  to  pro- 

t  1  Black.  Bep.  395.        t  lb.  373.         §  6  E.  E.  618  (2  Bos.  &  P.  346). 
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ceed  upon  the  covenant,  toties  quoties ;  or  upon  the  first  breach     Harbison 

to  proceed  at  once  for  the  penalty,  out  of  which  he  might  be      wbioht. 

satisfied  for  the  damage  actually  sustained,  and  which  would 

stand  as  a  security  for  future  breaches.    The  penalty  therefore 

is  auxiliary  to  the  enforcing  performance  of  the  contract ;  and 

^he  party  grieved  may  either  take  the  penalty  as  his  debt  at  law, 

and  assign  his  breach  under  the  statute  of  William  f  ;  or  he  may 

bring  his  action  for  damages  upon  the  breach  of  the  contract. 

Though  to  be  sure  the  advantage  of  taking  judgment  for  the 

penalty  as  the  debt  at  law  is  very  much  cut  down  by  the  statute 

of  King  William.    Upon  the  whole,  therefore,  we  think  that  the 

arbitrator  was  warranted  in  awarding  the  sum  which  he  has 

given  to  the  plaintiff. 

Rvle  diicharged. 


GULLETT  V.   LOPES,  Bajjt.  ish. 

(13  East,  348—351.)  i^l. 

Where  one  of  two  adjoxning  commonB,  with  common  of  vicinage,  was  [  348  ] 
enclosed  and  fenced  off  by  the  owner  of  the  soil,  leaving  open  only  a  pas- 
sage sufficient  for  the  highway  whioh  led  over  the  one  to  the  other ;  yet 
as  the  separation  was  not  complete,  so  as  to  prevent  the  cattle  straying 
from  one  to  the  other  by  means  of  the  highway,  the  common  by  vicinage 
still  continued. 

The  question  in  this  case  concerning  a  right  of  common,  by 
reason  of  vicinage,  arose  upon  the  face  of  an  award,  which 
recited  in  substance,  that  a  suit  in  replevin  had  been  instituted 
in  the  sheriff  of  Devon's  Court,  between  these  parties,  touching 
the  distraining  and  impounding  of  the  plaintiff's  cattle  by  the 
defendant ;  *which  suit  was  removed  into  this  Court,  and  was       [  'Sio  ] 
referred  to  the  decision  of  the  arbitrator ;  who,  in  his  award,  set 
forth  that  it  was  proved  before  him,  that  immemorially,  until 
the  inclosure  and  division  after  mentioned,  Boborough  common 
and  Axler  common  in  Devonshire  adjoined  each  other,  without 
any  separation  by  a  fence  on  the  side  of  Axler  common,  towards 
the  north  and  east ;  and  that  until  such  inclosure  and  division 
the  cattle  of  the  commoners,  on  either  of  the  commons,  wandered 
by  reason  of  vicinage  into  the  other.     That  in  1802  the  defen- 
dant. Sir  M.  M.  Lopes,  being  seised  of  Axler  common,  inclosed 

t  8  &  9  Wm.  m.  c.  11,  8.  8. 
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GcixBTT     and  divided  it  with  fences  on  the  north  and  east  sides  from 
LopEF,  Bart.  Boborough  common,  and  also  inclosed  the  same  on  the  west 
side,  leaving  a  drove  'or  way  open  and  uninclosed  on  the  west 
side  of  Axler  common.    That  on  the  south  side  of  Axler  common 
there  has  been  immemorially  a  carriage  highway,  leading  from 
another  highway,  (now  a  turnpike  road)  and  extending  along  the 
whole  of  the  south  side  of  Axler  common ;  and  that  when  the 
defendant  made  the  said  inclosures  he  left  a  sufficient  part  of 
Axler  common,  and  no  more,  uninclosed,  as  and  for  the  said 
highway  on  the  south  side  of  Axler  common.     That  part  of 
Boborough  common  immemorially  and  at  the  time  of  the  said 
inclosure  extended  to  the  last-mentioned  highway  at  the  east  end 
thereof.     That  at  the  time  of  distraining  and  impounding  the 
cattle  after  mentioned,  the  plaintiff  had  a  right  of  common  for 
his  cattle  on  Boborough  common,  and  lawfully  turned  them 
thereon,  and  they  afterwards  escaped  from  thence  into  the  high- 
way on  the  south  side  of  Axler  common,  and  from  thence  into 
the  said  drove  or  way  on  the  west  side  of  the  said  inclosure,  and 
were  at  the  time  when,  &c.  in  the  said  drove  or  way  doing 
[  ^S50  ]       damage  to  the  defendant's  hedge  there,  for  which  *he  distrained 
and  impounded  them.     That  the  plaintiff  contended,  that  inas- 
much as  the  cattle  were  lawfully  turned  out  upon  Boborough 
common,  and  as  there  was  no  gate  or  fence  to  prevent  them 
from  wandering  from  thence  into  the  highway  on  the  south  side 
of  Axler  common,  and  from  thence  into  the  said  drove  or  way  in 
which,  &c.  the  defendant  wrongfully  distrained  and  impounded 
them.    Whereupon  the  arbitrator  awarded  that  the  defendant 
was  not  bound  to  erect  nor  could  legally  erect  a  gate  across  the 
highway  at  the  south  side  of  Axler  common,  and  that  the  plain- 
tiff's cattle  when  distrained  were  wrongfully  in  the  place  where, 
&c.  doing  damage,  &c.  and  were  lawfully  distrained  and  im- 
pounded by  the  defendant ;   to  whom  the  arbitrator  awards 
damages  and  costs  for  the  same. 

A  rule  nisi  having  been  obtained  by  the  Attorney-General 
and  Dampier  for  setting  aside  the  award,  which  was  now  op}>08^ 
by  Oarrow  and  Bailey ;  the  Court  inquired  whether  the  common 
by  reason  of  vicinage  which  existed  before  the  incloBure  would 
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have  excused  the  wandering  of  the  cattle  from  the  one  common     Gullbtt 

to  the  other  by  the  highway  ;  in  other  words,  whether  they  were   lopks,  Bart. 

to  understand  that  the  highway  led  over  Axler  common  ?    And 

being  informed  that  it  did,  they  said  that  there  was  an  end  of 

any  question  ;  for  if  the  cattle  were  properly  turned  in  the  first 

instance  upon  their  own  common  which  adjoined  to  the  other, 

and  the  passage  along  the  highway  over  one  of  the  commons  was 

left  open  to  the  other,  there  was  nothing  to  exclude  the  cattle 

from  wandering  into  the  adjoining  common  as  they  had  done 

before  the  inclosure,  or  to  take  away  the  claim  of  common  by 

reason   of  vicinage ;    the  inclosure  and  separation  of  *Axler       [  'SSi  ] 

common  having  been  left  incomplete  by  means  of  the  open 

passage  left  by  the  highway. 

The  defendant's  counsel  urged  the  fact  stated  by  the  arbi- 
trator, that  there  was  only  sufficient  space  left  between  the 
inclosures  for  the  highway ;  and  cited  the  opinion  of  Lord  Ch.  J. 
Holt,  in  Bromfield  v.  Kirber,^  that  to  give  common  of  vicinage 
the  commons  must  be  next  adjoining,  i.e.  without  any  inter- 
mediate land.  They  argued  further,  that  the  cattle  could  have 
no  right  to  common  upon  the  highway  itself,  but  their  continuing 
there  for  that  purpose  would  be  a  nuisance. 

(But  the  Court  said  that  the  same  claim  of  common  by  reason 
of  vicinage  continued  along  the  highway  uninclosed  as  before.) 

It  was  also  argued  on  the  same  side,  that  the  inclosure  which 
had  been  made  in  this  case  was  sufficient  to  put  an  end  to  the 
common  by  vicinage ;  the  whole  having  been  separated  by  a 
fence  as  much  as  the  nature  of  the  thing  and  the  law  would 
allow  of ;  leaving  only  a  free  passage  upon  the  highway,  which 
even  the  owner  of  the  soil  (the  defendant)  had  no  right  to  inter- 
rupt  by  putting  up  a  gate.     But  the  Court  still  thought  that 
that  made  no  difference :  the  highway  itself  was  part  of  Axler 
common,  and  without  a  complete  inclosure  and  separation  the 
cattle   might  still  stray  from  the  one  common  to  the  other, 
veithout  impediment ;  and  therefore  the  common  by  vicinage  was 

not  excluded. 

Rule  absolute, 
t  1 1  Mod.  72. 
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1811.  JAEMAN  AND   Others  v.   COAPE. 

^^'  (13  East,  394—398 ;  S.  C.  2  Camp.  613—614.) 

[  S04  3  British  goods  on  board  a  neutral  ship,  being  insured  from  Londcm  to 

any  ports  or  places  of  discharge  on  the  continent,  &c.  with  liberty  to 
carry  simulated  papers,  &c.  free  of  capture  or  seizure  in  her  port  or 
ports  of  discharge ;  and  the  ship  haying  receiyed  instructioDS  to  proceed 
to  the  riyer  Jahde,  with  a  supercargo,  who,  when  arriyed  there,  iras 
to  go  to  Varel,  which  lies  thirty  miles  up  the  riyer,  and  there  giye  notice 
to  a  correspondent  of  the  ship*s  arriyal,  and  reoeiye  directions  where 
the  goods  might  most  safely  be  landed ;  Varel  and  the  whole  adjaoent 
country  being  then  occupied  by  the  enemy :  Held  that  a  seizure  by  tiie 
enemy  in  boats  from  the  shore  while  the  ship  was  lying  on  and  off  in 
the  middle  of  the  riyer,  fifteen  miles  up,  where  it  is  two  miles  wide, 
waiting  for  directions  from  the  supercargo,  who  had  gone  up  to  Varel 
to  get  instructions  where  to  land  the  cargo,  was  a  seizure  in  a  port  of 
discharge  within  the  exemption  in  the  policy :  for  the  intention  of  the 
contracting  parties  was  plainly  to  exempt  the  underwriters  from  lasd- 
risks  in  any  such  place  of  discharge,  leayjng  them  subject  only  to  sea- 
risks;  and  therefore  the  word  port  must  be  taken  in  its  general  and  most 
extensiye  sense,  as  contradistinguished  from  the  high  seas,  with  refer- 
ence to  the  subject-matter ;  though  the  place  where  the  seizure  was 
made  was  not  ordinarily  denominated  a  port,  nor  were  goods  used  to  be 
landed  there  in  the  accustomed  course  of  commerce. 

This  was  an  action  on  a  policy  of  insurance  on  goods  on  board 
a  neutral  ship,  the  Jonge  Harniy  "  at  and  from  London  to  any 
port  or  ports,  place  or  places,  of  discharge,  all  or  any,  on  the 
continent,  including  also  Norden  and  Nordeney,  both  or  either ; 
with  liberty  to  touch  at  Heligoland,  and  during  any  time  she 
may  stay  there,  including  the  risk  of  lighters  from  shore  to 
shore ;  with  leave  to  return  to  Heligoland,  if  she  did  not  dis- 
charge as  above;  with  leave  to  carry  simulated  papers  and 
British  licence :  free  of  capture  and  seizure  in  her  port  or  ports 
of  discharge."  In  fact,  the  ship  w*as  captured  in  December, 
1809,  by  the  French  in  the  river  Jahde ;  the  adjacent  country 
being  then  occupied  by  and  under  the  dominion  of  a  French 
force  stationed  there  for  the  purpose  of  preventing  any  conuner- 
cial  intercourse  with  Great  Britain  ;  and  the  only  question  was, 
whether  at  the  time  of  such  capture  she  were  in  any  port  of  her 
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discharge,  within  the  meaning  of  the  warranty  ?    As  to  which,      Jabman 
the  facts  appeared  to  be  these.     The  ship  sailed  on  the  adventure       coape. 
insared  from  London  on  the  Slst  of  October,  and  arrived  at 
Heligoland  on  the  9th  of  December,  1809,  where  the  consignee 
mentioned  in  the  bill  of  lading  sent  an  agent  on  board  on  the 
21st,  with  instructions  to  proceed  in  the  ship  to  the  river  Jahde, 
and,  when  arrived  there,  to  go  to  *Varel,  which  lies  about  80      t  *^^^  3 
miles  up  the  river,  and  there  give  notice  to  the  plaintiff's  corre- 
spondents of  her  arrival,  and  receive  their  directions  where  the 
goods   might  be  landed  with  the  greatest   safety.     The  ship 
accordingly  arrived  in  the  Jahde  on  the  23rd  of  December,  and 
first  dropped  anchor  about  5  miles  up,  where  the  agent  landed, 
and  soon  after  availed  himself  of  an  opportunity  which  offered 
of  going  up  to  Yarel  in  another  vessel  having  a  French  licence. 
The  captain  of  the  Jonge  Harm  then  weighed  and  stood  about  10 
miles  higher  up  the  river,  and  while  lying  on  and  off  there,  wait- 
ing for  intelligence,  and  instructions  where  to  land  the  cargo,  the 
ship  was  on  the  25th  of  December  captured  in  a  fog  by  some 
boats  coming  from  the  shore  with  French  custom-house  officers 
belonging  to  Varel,  and  carried  up  to  that  place.     The  harbour 
of  Yarel,  which  is  no  port  of  entry,  lies  about  2  miles  below  the 
town.     The  lower  part  of  the  Jahde  is  of  very  wide  extent,  open- 
ing to  the  great  rivers  Elbe  and  Weser,  and  contains  several 
ports  and  places  for  landing  goods,  none  of  which  were  then  in 
contemplation  of  these  parties.     The  lower  part  of  the  river  is 
full  3  miles  wide  within  the  banks ;  and  the  captain  swore  at  the 
trial  that  the  place  where  he  was  captured  was  of  the  width  of  2 
English  miles  or  more  ;  and  though  he  had  traded  up  the  river 
for  some  time  before,  he  had  never  seen  a  vessel  discharge  her 
cargo  in  that  part  of  the  river,  without  a  certain  point  of  land 
which  was  mentioned.    Under  these  circumstances  the  case  went 
to  a  jury  of  merchants  at  Guildhall,  who  with  the  advice  of  Lord 
EuLENBORouoH,  Ch.  J.  that  there  was  sufficient  evidence  of  a 

seizure  in  the  ship's  intended  port  of  discharge,  within  the 

« 

meaning  of  the  contract  between  these  parties,  found  a  verdict 
for  the  defendant. 

The  Attorney 'Qeneral  now  moved  for  a  new  trial,  because  it       [  39G  j 
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jARMAx  did  not  appear  by  the  evidence  that  the  ship  had  reached  her 
CoAPE.  place,  much  less  her  port  of  discharge,  when  she  was  seized :  on 
the  contrary  it  appeared  that  she  was  then  waiting  for  instruc- 
tions whither  to  proceed,  in  order  to  discharge  her  cargo.  If  the 
agent  had  found  it  impracticable  to  land  her  cargo  with  safety  at 
any  place  in  that  part  of  the  river,  he  might  have  ordered  her  to 
return  and  seek  some  other  place  for  discharging  her  cargo.  It 
was  not  suggested  at  the  trial  that  the  vessel  was  to  unload  in 
the  place  where  she  was  seized ;  being  in  the  middle  of  the 
river,  which  was  there  of  great  width :  and  in  Brown  v.  Ttemey,! 
a  ship  warranted  free  of  capture  or  seizure  in  port  or  ports  was 
held  not  to  be  within  the  warranty  while  lying  in  an  open  road 
outside  the  harbour  of  Pillaw,  to  which  place  she  was  bound. 

(Lord  Ellenborouoh,  Ch.  J. :  The  parties  could  not  contem- 
plate beforehand  any  particular  place  of  discharge :  they  were  to 
land  the  cargo  within  the  river  Jahde  wherever  they  could  elude 
the  vigilance  of  the  French  douaniers.) 

There  is  no  instance  of  any  vessel  unloading  in  that  rirer 
without  the  point  of  land  spoken  of  at  the  trial,  below  which  this 
vessel  then  was. 

(Lord  Ellenborouoh,  Ch.  J. :  The  policy  contemplates  that 
the  ship  might  discharge  at  places  which  were  not  regular  ports 
of  discharge  :  the  language  of  it  is  adapted  to  the  present  state 
of  the  commercial  world,  which  never  before  exhibited  such  an 
extent  of  the  French  power  from  one  end  of  the  continent  to  the 
other.) 

He  then  said  that  he  had  an  affidavit,  that  at  the  time  of  the 
seizure  the  captain  was  standing  on  and  off  till  he  received 
instructions  from  the  agent  where  he  was  to  proceed  in  order  to 
land  the  cargo. 

[  807  ]       Lord  Ellenborouoh,  Ch.  J. : 

The  meaning  of  the  policy  is  not  capable  of  being  misunder- 

t  10  B.  B.  599  (1  Taunt.  517). 
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stood.    The  ship  sailed  upon  an  adventurous  expedition,  without      Jabman 
any  fixed  port  of  discharge  in  contemplation  in  the  first  instance :       coapb. 
this  was  afterwards  to  be  elected  as  the  assured  should  be 
advised :  but  the  underwriters  meant  to  protect  themselves  from 
loss  by  capture  or  seizure  in  the  elected  port  of  discharge 
wherever  that  might  be.    It  was  afterwards  determined  to  pro- 
ceed up  the  river  Jahde  for  the  purpose  of  landing  the  cargo 
there,  as  soon  as  advice  could  be  received  of  the  safest  place  of 
landing :  and  after  the  ship  had  proceeded  about  15  miles  up, 
the  supercargo  went  on  shore  in  order  to  negotiate  with  his 
correspondents  on  the  best  place  for  landing  the  cargo.     The 
negotiation  however  failed,  probably  from  the  terror  of  commit- 
ting the  French  ofiBcer,  whom  it  was  necessary  to  gain,  being 
greater  than  the  ordinary  means  taken  to  avert  it,  and  the  ship 
was  seized.     Now  this  was  one  of  the  very  perils  which  the 
underwriters  meant  to  exempt  themselves  from,  namely,  such  as 
might  arise  from  unsuccessful  efforts  to  effect  a  landing  in  the 
elected  port  of  discharge.     The  ship  had  gotten  within  what,  in 
a  general  sense  and  for  the  purpose  which  the  contracting  parties 
had  in  view,  was  to  be  considered  as  her  port  of  discharge,  and 
there  she  was  captured  by  a  force  coming  immediately  from  the 
land.     But  at  any  rate  this  was  a  question  for  the  consideration 
of  the  jury,  who  were  all  persons  of  intelligence  upon  such  sub- 
jects, and   some  of  them  had  maps  of  their  own  of  the  river 
Jahde.     They  had  as  good  means  therefore  of  deciding  the  ques- 
tion rightly  as  any  other  jury  would  be  likely  to  have.    I  thought 
indeed,  at  the  trial,  and  so  did  the  jury,  that  taking  the  word 
port  in  a  large  sense  to  meet  the  intention  of  the  parties,  this 
vessel  was  within  her  elected  port  of  discharge.     *The  super-      [  •398  ] 
cargo  said  that  he  did  not  mean  to  return  to  the  vessel  again  at 
the  time  he  left  her  for  the  purpose  of  arranging  the  time  and 
place  of  landing  in  the  river. 

Le  Blakc,  J. :  t 

This  was  a  question  of  fact  for  the  jury,  and  I  do  not  think 
that  they  have  decided  it  wrongly.  They  considered  that  this 
was  not  a  sea-risk,  and  that  the  underwriters  only  meant  to 

t  Grose,  J.,  was  indisposed  and  absent. 
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J  ABM  AN      insure  against  such.     The  vessel  at  the  time  of  the  seizure  vas 
CoAPB.      within  the  river  Jahde,  and  that  might  be  considered  to  be  her 

port,  in  a  general  sense,  and  within  the  meaning  of  the  stipolation. 

Our  opinion  does  not  contradict  the  decision  in  the  case  cited ; 

for  that  was  not  the  case  of  a  capture  by  a  force  from  the  land, 

but  by  a  privateer  from  sea. 

Baylby,  J. : 

The  stipulation,  that  the  vessel  should  be  "  free  of  capture 
and  seizure  in  her  port  or  ports  of  discharge,"  meant  to  take 
away  from  the  underwriters  any  risk  of  land  capture,  and  leave 
them  only  liable  to  sea-risks  :  and  the  word  port  ought  to  receire 
a  construction  co-extensive  with  that  meaning.  Port  is  here 
used  in  contradistinction  to  the  high  seas.  If  this  were  other- 
wise,  the  ship  would  have  been  secured  by  this  policy  while  sail- 
ing up  and  down  every  river  on  the  continent,  watching  for  an 
opportunity  of  landing  her  cargo;  which  was  manifestly  con- 
trary to  the  intention  of  the  parties.  Unless  therefore  we  read 
the  word  port  in  contradistinction  to  the  high  seas,  the  contract- 
ing parties  will  not  be  put  in  the  same  situation  in  which  they 

meant  to  put  themselves. 

HuU  refused. 


i8„  COCK  V.  TAYLOE  and  Anothek. 

May  2.  (13  East,  399—404 ;  S.  C.  2  Camp.  587.) 

The  master  of  a  ship  haying  contracted  by  the  bill  of  lading  with  the 
^        -I  shippers  to  deliver  gooda  to  certain  persons  or  their  assigiiB,  he  or  ther 

paying  freight  for  the  same ;  the  demanding  and  taJung  of  such  goods 
from  the  master  by  a  purchaser  and  assignee  of  the  bill  of  lading*  with- 
out the  freight  having  been  paid,  is  evidence  of  a  new  contract  and 
promise  on  the  part  of  such  purchaser,  as  the  ultimate  appointee  o!  the 
shippers  for  the  purpose  of  delivery,  to  pay  the  freight,  and  he  is  liable 
for  the  amount  in  an  action  of  indebitatus  a$sump$it  brought  against  him 
by  the  shipowner.! 

The  plaintiflF,  who  was  the  ovmet  of  the  vessel  The  Whim, 
declared  upon  a  general  indebitatus  assumpsit  to  recover  267L 

t  It  does  not  clearly  appear  whe-  passed  within  the  meaning  of  the 
ther  the  defendants  in  this  case  were  Bills  of  Lading  Act,  18  &  19  Vict 
indorsees  to  whom  '*the"  property      c.  Ill,  s.  I,  as  construed  in  Setcdly. 
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for  freight,  primage,  and  average,  due  and  payable  to  him  from  Cock 
the  defendant,  for  the  carriage  and  conveyance  of  a  certain  tatlor. 
quantity  of  barilla  by  the  plaintiff  on  board  his  vessel,  from 
Alicante  to  London,  and  for  his  care  and  attendance  in  loading 
and  unloading  the  goods  ;  and  also  upon  the  common  count  for 
work  and  labour,  care  and  attendance,  &c.  The  bill  of  lading  on 
which  the  first  count  was  framed,  was  dated  at  Alicante,  19th 
February,  1810,  and  stated  the  goods  to  have  been  "  shipped  by 
Montgomery  &  Co.  upon  The  Whirn^  then  riding  at  anchor  in 
this  bay,  and  bound  to  London :  to  be  delivered  in  like  good 
order,  &c.  at  the  aforesaid  port  of  London,  (the  dangers  of  the 
seas  only  excepted)  unto  the  order  of  Messrs.  Hargreave  and 
Dalzel  of  Algiers,  or  to  their  assigns,  he  or  they  paying  freight 
for  the  said  goods,  as  customary,  with  primage  and  average 
accustomed.  In  witness,"  &c.  (Signed  by  the  master.)  Tlie 
bill  of  lading  was  first  indorsed  by  Hargreave  and  Dalzel,  to 
deUver  the  goods  to  the  order  of  Mr.  Wm.  Peters  of  Gibraltar, 
and  afterwards  indorsed  by  the  latter  on  the  4th  of  April,  1810, 
at  Gibraltar,  to  deliver  them  to  the  order  of  Taylor  and  Son  of 
London,  the  defendants.  Peters  was  stated  to  be  the  defendants' 
general  agent  at  Gibraltar.  The  barilla  arrived  at  the  port  of 
London,  and  was  cleared  and  entered  at  the  custom-house  there 
by  the  defendants'  brother  in  their  names  about  the  middle  of 
May.  No  demand  of  freight  was  made  at  the  time  of  the 
deUvery,  *and  none  was  then 'paid.  It  was  objected  at  the  trial  [  '^oi)  ] 
before  Lord  EUenborough,  Ch.  J.  at  Guildhall,  that  the 
defendants,  being  mere  piirchasers  of  the  goods  from  the  original 
consignees,  were  not  liable  in  an  action  for  the  freight,  there 
being  no  contract  either  express  or  implied  between  them  and 
the  ship-owners  ;  though  it  was  admitted  that  the  master  of  the 
vessel,  having  a  lien  on  the  goods  for  his  freight,  was  not  bound 
to  have  parted  with  them  till  it  was  paid.  His  Lordship 
bowever  was  of  opinion  that  the  action  was  maintainable  against 
these  defendants,  as  the  ultimate  appointees  of  the  shippers  for 

JBurdick  (1884)  10  App.  Caa.  74,  d4  in  cases  where  the  plaintiff  is  not 

X.  J.  a.  B.  156,  52  L.  T.  445.    It  aided  by  the  Act.    See  Allen  v.  6V- 

is  quite  possible  therefore  that  the  tart  (1883)  11  Q.  B.  D.  782,  784,  52 

decision  may  be  a  useful  authority  L.  J.  Q.  B.  686,  48  L.  T.  944.— B.  C. 
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Cock        the  purpose  of  delivery,  and  to  whom  the  goods  were  aetually 
Taylob.      delivered  under  the  bill  of  lading,  and  which  was  a  virtual  assent  by 
them  to  take  the  goods  upon  the  terms  of  the  bill.    The  plaintiff 
thereupon  obtained  a  verdict  for  the  amount  of  the  freight. 

Park  now  moved  to  set  aside  the  verdict,  in  order  to  take 
the  opinion  of  the  Court  upon  the  general  point,  whether  the 
action  for  freight  were  maintainable  against  a  mere  purchaser  of 
the    goods    from    the    original    consignees,  upon  an   impUed 
assumpsit  in  law,  without  a  special  promise  either  before  or  after 
the  delivery  of  the  goods  ;  there  being,  as  he  said,  no  privity  of 
contract  between  the  purchaser  and  the  ship-owner ;  though  he 
admitted  that  the  latter  was  not  bound  to  deliver  before  the 
carriage  price  of  the  goods  was  paid,  and  that  the  parting  with 
his  lien  was  a  good  consideration  for   a  subsequent  express 
promise  to  pay  the  carriage  price  :  and  thus  far  only  he  said  the 
cases  had  gone.   The  case  most  in  point  is  Artaza  v.  STnall^ece,^ 
where  the  bill  of  lading  had  been  indorsed  by  the  shipper  (to 
[  *iOi  ]       whom  or  to  whose  order  *the  goods  were  to  be  delivered)  to  one 
Haynes,  of  whom  the  defendant  had  purchased  the  goods,  and 
had  afterwards  entered  them  in  his  own  name  at  the  custom- 
house.    It  was  objected   that  the  action  should  have  been 
brought  against  Hajnes  the  known  consignee :  but  Lord  Ejsnton, 
admitting  the  right  of  the  captain  to  retain  the  goods  till  the 
freight  was  paid,  said  that  "  if  he  part  with  the  possession  of 
them,  he  must  then  resort  to  his  contract.    In  the  case  of  goods 
consigned,  the  consignee  is  the  person  liable  to  the  freight,  not 
the  person  to  whom  he  sells  them :  that  would  be  to  enhance 
the  price  on  him,  who  must  be  supposed  to  buy  them  at  a 
certain  price  independent  of  all  charges ;  unless  such  charges  are 
made  part  of  the  bargain.    A  right  of  action  cannot  be  trans- 
ferred from  the  person  liable  to  another  by  such  person's  own 
act.    He  therefore  who  is  first  liable  must  remain  so."    And  the 
plaintiff  was  nonsuited.     The  same  point  also  came  in  judgment 
before  Sir  W.  Scott  in  the  case  of  The  Theresa  Bonita.X  where  a 
demand  for  freight  of  the  cargo  was  dismissed  against  one  who 
had  purchased  it  free  of  all  expenses  from  the  consignee ;  the 

t  1  Esp.  N.  P.  Cas.  23.  J  4  Bob.  Adm.  Bep.  23a 
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learned  Judge  saying,  that  the  claim  of  the  master  on  the  goods        Cock 

being  lost,  he  was  cast  back  to  the  personal  security  of  his      taylor. 

freighters,  who  must  be  responsible  to  him.    It  appears  indeed 

bj  a  case  of  Roberts  v.  Holt,^  that  it  was  as  late  as  the  1  Jac.  II. 

before  even  the  consignee  named  in  the  bill  of  lading  was  holden 

liable  in  an  action  for  the  freight  on  receipt  of  the  goods  ;t  and 

that  was  so  determined  upon   the  custom  of  merchants.     In 

Ward  V.  Felton,^  *the  defendant,  who  had  made  the  entry  at  the       [*^02  ] 

custom-house  of  the  tobacco  which  was  landed  and  deposited  in 

the  King's  warehouse,  acted  merely  as  agent  for  another,  within 

the  knowledge  of  the  captain,  and  was  jbherefore  holden  not  to  be 

liable  for  the  freight. 

Lord  Ellenborouoh,  Ch.  J. : 

I  cannot  think  that  the  opinion   delivered  in  the  case  of 

Arioza  y.  Smallpiece  was  well  founded ;  and  though  it  was  not 

mentioned  by  Sir  Wm.  Scott  in  the  case  before  him,  as  the 

ground  of  his  decision,  yet  having  been  cited  and  relied  on  in 

the  argument,  as  shewing  the  rule  on  which  the  courts  of  law 

proceeded,  it  probably  ijifluenced  his  judgment  on  that  occasion. 

But  it  appears  to  me,  that  though  there  were  no  original  privity 

of  contract  between  these  parties  for  payment  of  the  freight,  yet 

the  taking  of  the  goods  from  the  ship  by  the  purchaser  under  the 

bill  of  lading  is  evidence  of  a  new  agreement  by  him,  as  the 

ultimate  appointee  of  the  shippers  for  the  purpose  of  delivery,  to 

pay  the  freight  due  for  the  cairiage  of  such  goods,  the  delivery 

of  which  was  only  stipulated  with  the  shippers  to  be  made  to  the 

consignees  named  in  the  bill,  or  their  assigns,  he  or  they  paying 

freight  for  the  said  goods.     The  case  never  appears  to  have  been 

presented  in  that  view  upon  any  former  occasion  when  the  same 

point  was  brought  before  Lord  Eenyon. 

Lb  Bi^amc,  J.: I! 

The  purchaser  must  have  understood  at  the  time,  that  the 

t  2  Show.  433.  Law  of  Merchant  Ships,  &c.  259. 

X  Vide  the    case  of  Penrose  and  §  1  East,  507. 

others  y.  WWces,  Sittings  at  Guild-  ||  Grose,  J.,  was    indisposed  and 

hall   after  Hil.  Term    1790,  before  absent. 
Lord  Senyon,  C.  J.  cited  in  Abbotfs 
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Cock  goods  \fexe  liable  to  be  detained  for  the  payment  of  the  frac^t, 
Taylor,      if  it  vfere  not  paid  before  delivery ;  and  his  receiving  them  from 

the  master,  and  the  master's  parting  with  his  lien  and  giving 
[  *4o5  ]      them  up  to  the  ^purchaser  at  his  request,  is  evidence  of  a  new 

contract  between  them  that  the  purchaser  would  pay  the  freight. 

Bayley,  J, : 

The  contract  of  the  master  with  the  shippers  was  to  deliver 
the  goods  to  Hargreave  and  Dalzel,  or  their  assigns,  he  or  they 
paying  freight  for  the  said  goods,  &c.    The  indorsees  therefore 
of  the  bill  of  lading  knew  that  they  had  no  right  to  take  the 
goods  from  the  master  without  payment  of  the  freight.    There 
was  another  case  upon  this  subject  decided  before  Lord  Eenyon 
subsequent  to  the  decision  which  has  been  mentioned ;  and  that 
is  SiKlergren  v.  Flight  and  another,  at  Guildhall  sittings  after 
Trinity  Term,  1796,  which  was  cited  in  the  argument  of  Hanson 
v.  Meyer,  6  East,  622.  f    It  was  an  action  for  the  freight  of  some 
tar,  brought  by  the  plaintiff,  who  was  master  and  owner  of  the 
ship,  against  the  defendants,  who  had  purchased  the  tar  before 
its  arrival  of  Hippius  the  consignee,  from  whom  they  received 
two  bills  of  lading,  including  in  the  purchase-money  a  proper 
allowance  for  freight  and  duty,   which  were  to  be  paid  by 
Hippius.     After  the  ship  arrived  and  was  entered  and  reported 
by  Hippius,  and  after  the  delivery  of  a  certain  number  of  barrels 
of  the  tar,  Hippius  failed,  and  the  plaintiff  refused  to  deliver  the 
remaining  barrels  to  the  defendants,  unless  they  wonld  pay  the 
freight  not  only  of  the  barrels  which  remained  on  board,  but  of 
those  which  had  been  before  delivered;  which  latter  they  refused 
to  do;  though  they  offered  to  pay  the  freight  of  those  which 
remained  on  board.    But  it  was  at  last  agreed  that  the  delivery 
should  be  made  without  prejudice,  and  that  the  action  should  be 
brought  by  the  plaintiff  to  recover  the  whole  freight.    The 
defendants  paid  into  court  as  much  as  would  cover  the  plaintifTs 
[  *404  ]      demand  for  freight  on  all  the  tar  comprised  in  *one  of  the  bills 
of  lading ;  which  bills  of  lading  were  in  the  same  form  as  the 
present.    And  the  plaintiff   under    Lord    Eenyon^s    direction 
recovered  the  entire    amount  of    the    freight;    his   Lordship 

t  8  B.  B.  d78. 
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considering  that  the  contract  for  the  freight  was  entire ;  the  Cock 
goods  belonging  to  the  same  person  and  under  one  consignment ;  taylob. 
and  that  he  had  a  lien  for  the  whole  freight  on  the  residue  of  the 
barrels  which  remained  on  board.  There  it  appears  that  the 
purchasers  made  themselves  liable  by  the  taking  of  the  residue 
of  the  cargo,  not  only  for  the  freight  due  on  such  residue,  but 
for  the  freight  due  on  the  part  which  had  been  before  delivered, 
and  which  they  had  refused  to  pay.  Here  then  I  think  that  the 
purchasers'  taking  the  cargo  from  the  master,  who  had  a  lien  on 
it,  was  evidence  of  their  agreement  upon  the  master's  delivering 
up  the  goods  without  receiving  the  freight,  to  pay  the  freight 
which  should  be  due,  and  without  which  they  had  no  right  to 
take  the  goods. 

Lord  Ellekbobouoh,  Ch.  J.  then  observed,  that  the  principle 

on  which  this  case  proceeded  was  distinguishable  from  that  of 

Cook  V.  Jennings  \\   and  in  that  case  Mr.   Justice  Lawrence 

considered  that  the  subsequent  receipt  of  the  goods  by  the  owner 

at  the  place  where  the  ship  was  wrecked,  though  it  would  not 

enable  the   ship-owner  to  recover  freight    upon  the  original 

contract  in  the  charter-party,  |>ro  rata  itineris,  might  be  evidence 

of  a  new  contract  between  the  parties. 

Rule  refused. 


1X)E,  Lessee  of  CLAEGES,  Bart.,  v.  FOESTER.  isii. 

(13  East,  405-407.)  ^''y^' 

The  mere  notice  to  quit  at  a  certain  time  is  not  eyidence,  in  favour  of  r  405  1 
the  landlord,  of  the  period  of  commencement  of  the  tenancy ;  but  where 
a  notice  to  quit  at  Michaelmas  has  been  served  personally  on  the  tenant 
-who  made  no  objection  at  the  time,  the  rea  gestce  may  be  submitted  to 
the  jury  as  primd  facie  evidence,  from  which  they  may  infer  that  the 
tenancy  commenced  at  that  period. 

This  was  an  ejectment  against  a  tenant,  to  recover  possession 
of  lands  which  he  held  under  the  lessor  of  the  plaintiff;  who 
proved  his  case  at  the  trial  before  Le  Blanc,  J.  at  York,  by 
shewing  receipts  for  half  a  year's  rent  up  to  Lady-day  and 
l^ichaelmas    0.    S.    respectively,    and    a    notice    to    quit    at 

t  4  B«  B.  468  (7  T.  B.  381,  385). 
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Michaelmas,  which  was  served  on  the  6th  of  April  preceding  by 
the  steward  on  the  defendant  personally,  who  then  made  no 
objection  to  the  time  of  quitting  mentioned  in  the  notice.  The 
defendant's  coansel  objected,  that  the  time  of  entering  being 
equivocal  upon  the  receipts  for  rent,  the  mere  circumstance  of 
the  landlord's  giving  notice  to  quit  at  Michaelmas  was  no 
evidence  that  the  tenancy  commenced  at  that  time.  But  the 
learned  Judge  having  held  the  evidence  given  to  be  prima  facie 
sufficient  to  be  left  to  the  jury  of  a  holding  from  Michaelmas, 
the  jury  found  a  verdict  for  the  plaintiff. 


Richardson  now  renewed  the  objection,  upon  a  motion  for  a 
new  trial ;  and  said,  that  though  the  proof  of  a  notice  to  quit  at 
a  particular  time  had  been  once  held  sufficient  to  throw  upon  the 
tenant  the  proof  that  his  tenancy  commenced  at  a  different 
time,  by  Eybk,  B.  in  the  case  of  Doe  d.  Puddecombe  v.  Harris;^ 
yet  recently,  in  the  case  of  Doe  v.  Calvert,  I  Lord  Ellekbobough 
denied  that  doctrine,  and  nonsuited  the  plaintiff  upon  similar 
[  •406  ]  proof ;  saying  that  all  the  Judges,  he  believed,  were  now  *of  a 
contrary  opinion.  He  admitted  that  the  notice  to  quit  in  that 
case  was  not  proved  to  have  been  served  personally  on  the 
tenant;  but  contended  that  that  made  no  essential  difference, 
unless  it  had  been  shewn  that  the  attention  of  the  tenant  had 
been  called  particularly  to  the  time  of  quitting  mentioned :  but 
here  it  did  not  even  appear  that  the  tenant  had  read  the  notice 
served  on  him  in  the  presence  of  the  witness  who  served  it. 

Le  Blanc,  J. : 

No  question  was  asked  of  the  witness  whether  the  defendant 
read  the  notice  or  not  at  the  time :  but  the  objection  was 
afterwards  taken  that  this  was  not  evidence  to  go  to  the  jury  of 
a  tenancy  from  Michaelmas.  I  thought  that  as  the  notice  to 
quit  at  that  time  was  served  personally  on  the  tenant,  and  he 
then  made  no  objection  to  the  time,  it  was  primd  facie  evidence 
to  go  to  the  jury  of  a  Michaelmas  holding ;  and  I  was  not  aware 
that  the  case  decided  by  Mr.  Baron  Etre  had  ever  been  over- 


t  At  Dorchester  Summer  Assizes, 
1784,  cited  in  1  T.  B.  161. 


X  11  E.  E.  743  (2  Camp.  N.  P.  Cas. 
388). 
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ruled  where  there  had  been  a  personal  service  of  the  notice  to        Doe, 
qait  on  the  tenant,  who  then  made  no  objection  tcT  it ;  but  only     claboxs, 
where  the  proof  of  the  time  of  holding  rested  merely  upon  the     fobstkb. 
sendee  of  a  notice  to  quit  left  at  the  house  of  the  tenant,  which 
gave  him  no  opportunity  of  objecting  at  the  time. 

Lord  Ellenborough,  Ch.  J. : 

I  believe  it  is  now  considered  by  all  the  Judges  that  the  mere 

notice  to  quit  at  a  certain  time  given  by  the  landlord  is  not  in 

itself  sufficient  evidence  of  a  holding  from  that  time :  but  here 

there  was  something  more,  namely,  the  personal  demeanour  of 

the  tenant  at  the  time  he  received  it ;  he  making  no  objection  to 

the  time  stated.     The  defendant  did  not  go  to  the  jury  on  the 

fact,  as  he  might  have  done,  when  the  jury  would  *have  had  to      [  *^07  ] 

consider,  whether  he  saw  or  knew  the  contents  of  the  notice 

served,  and  whether  or  not  he  acquiesced  in  the  statement  of  the 

time  at  which  he  was  to  quit.     If  indeed  the  witness  bad  been 

questioned  as  to  the   fact,   and  had   made  answer    that  the 

defendant  did  not  look  at  the  paper  at  the  time  so  as  to  know  its 

contents,  that  would  have  rebutted  the  idea  of  his  acquiescence 

as  to  the  time  stated  for  his  quitting.     But  as  it  is,  I  cannot  say 

that  this  was  not  primd  facie  evidence,  from  the  demeanour  of 

the  defendant  at  the  time  of  receiving   the  notice,   for  the 

consideration  of  the  jury. 

The  Court  (Grose,  J.  absent)  thereupon  refused  the  rule. 

On  the  same  day  a  motion  was  made  by  W,  E.  Taunton  to 
set  aside  a  verdict  obtained  by  the  lessor  of  the  plaintiff  in 
another  case,  before  Lawrence,  J.  at  Hereford ;  but  as  he  could 
not  state  (in  answer  to  a  question  from  Lord  Ellenborough, 
Ch.  J.)  whether  the  notice  to  quit  at  the  particular  time,  (which 
was  the  evidence  relied  on  to  shew  the  commencement  of  the 
tenancy,)  had  been  personally  served  on  the  tenant,  the  Court 

Refused  the  rule. 
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[411] 


[412] 


[  •^s  ] 


[  '^^  ] 


THE  KING  V.  THE  INHABITANTS  of  the  COUNTY 

OF  OXFORD. 

(13  East,  411--416.) 

The  Court  refused  a  certiorari  to  remove  an  indictment  for  a  mis- 
demeanor, and  proceedings  thereon  at  the  Assizes,  after  conyiction  and 
before  judgment,  which  was  prayed  for  the  purpose  of  applying  for  a 
new  trial,  on  the  Judge's  report  of  the  eyidenoe,  upon  the  ground  of  the 
verdict  being  against  evidence  and  the  Judge's  direction. 

This  indictment,  for  the  non-repair  of  a  public  bridge  over  the 
river  Cherwell,  called  Enslow  Bridge,  within  the  county  of 
Oxford,  was  preferred  at  the  asBizes  for  the  county  of  Oxford, 
and  was  tried  before  Lawrence,  J.  at  the  last  assizes  at  Oxford, 
when  the  defendants  were  found  guilty ;  the  question  made  at 
the  trial  being  whether  certain  persons  were  bound  to  the  repair 
ratione  tenurce.    And  now 

Jertia,  on  behalf  of  the  defendants,  prayed  the  Court  for  a 
certiorari  to  remove  the  indictment  and  proceedings  into  this 
Court,  for  the  purpose,  as  he  stated,  of  moving  for  a  new  trial ; 
the  verdict  being  against  the  evidence  and  the  direction  of  the 
learned  Judge  who  presided  at  the  trial.  He  admitted  that  in 
the  case  of  The  King  v.  Elizabeth  Nicoll^^  where  the  proceedings 
on  an  indictment  at  *Hicks's  Hall  for  a  conspiracy  were  removed 
hj  certiorari  between  verdict  and  judgment ;  this  Court,  referring 
to  *The  Ki7ig  v.  Baker,  I  said  that  they  could  not  give  judgment, 


t  This  case  is  very  imperfectly 
reported,  upon  all  the  points,  in 
2  Stra.  1227,  which  was  the  report 
now  referred  to.  A  note  of  the  same 
case,  taken  from  Mr.  Ford's  MS.  [is 
printed  at  the  end  of  the  principal 
case]. 

X  Carth.  6.  The  course  adopted 
in  that  case,  which  was  in  Trin.  3 
Jac.  II.  was  singular.  The  defendant 
having  been  indicted  and  convicted 
at  Kingston-upon-Holl,  (whether  at 
the  Quarter  Sessions  or  Assizes  does 
not    appear)  the   proceedings  were 


removed  into  this  Court  by  certiorari^ 
and  the  Court  was  moved  to  give 
judgment  upon  the  conviction.  But 
(the  report  states)  this  motion  was 
opposed  as  irregular,  because  B.  £. 
never  gives  judgment  uponaoonyic- 
tion  in  another  Court ;§  "hut  the 
practice  is  if,  after  issue  joined  in 
another  Court,  the  indictment  is  re- 
moved, the  party  is  always  admitted 
to  waive  the  issue  below,  and  to  plead 
de  novo,  and  to  go  to  a  trial  upon  an 
issue  joined  in  this  Court."  The 
Court,  however,  upon,  that  occasion 


§  But  see  Dal.  25,  pi.  7. 
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not  being  apprised  of  the  circomstances  of  the  offence.    Bat    The  Eikg 
that  difficulty  will  not  arise  in  this  case,  *where  the  object  is  to  thk  Inhabi- 
bring  the  whole  evidence  in  review  before  the  Court  upon  the  thb^County 
learned   Judge's  report.     It  is  of  great  consequence  to  those   ^'  o^fobd. 
concerned   that    a    verdict  *given  against  evidence    and    the      [  '415  ] 
direction  of  the  Judge  should  in  some  mode  or  other  be  cor-      [  '^is  ] 
rected. 


Lord  Ellenbobouoh,  Gh.  J. : 

It  is  also  of  great  consequence  that  we  should  not,  without 
precedent,  and  against  authority,  intrude  upon  all  the  inferior 
jurisdictions  in  the  kingdom,  (for  if  we  do  it  in  one  case,  there 
is  no  reason  why  we  should  not  be  called  upon  to  do  it  in  all,) 
by  remo\ing  hither  their  proceedings  after  verdict  arid  before 
judgment,  for  the  purpose  of  examining  the  evidence  on  which 
the  verdicts  have  been  obtained.  There  would  be  no  end  of 
such  investigations.  But  I  would  not  have  the  notion  for  a 
moment  entertained,  that  we  have  the  power  of  entering  into 
the  merits  of  verdicts,  and  granting  new  trials  in  proceedings 
before  inferior  jurisdictions. 

Baylby,  J.+  assenting,  the  certiorari  was  denied,  t 


<.*arried  their  practice  beyond  that 
^which  was  stated,  of  admitting  the 
defendant  to  waive  the  issue  joined 
l>elow ;  for,  according  to  the  report, 
liQ  was  permitted  to  waive  a  verdict 
of  guilty ;  inasmnch  as  they  directed 
A  new  trial,  without,  as  far  as  it 
Appears,  any  consideration  of  the 
evidence  on  which  the  conviction  was 
-founded ;  a  practice  which  certainly 
does  not  exist  at  this  day. 

t  Grose  and  Le  Blanc,  Justices, 
-^fere  indisposed  and  absent. 

X  In  capital  cases  at  the  Assizes, 
xf  a  conviction  take  place  upon  in- 
s^ufficientevidence,  the  common  course 
is  to  apply  to  the  Crown  for  a  pardon, 
-ftipon  a  full  report  of  the  evidence 
^»ent  in  by  the  learned  Judge  to  the 
Secretary  of  State  for  the  Home 
X>epartment :  but  I  am  not  aware  of 


any  instance  of  a  new  trial  granted 
in  a  capital    case:    and    upon  the 
debate  of  all  the  Judges,  in  Margaret 
Tinkler* $  case,  in  1781,  it  seemed  to 
be  considered  that  it  could  not  be. 
The  authorities  are  numerous  that 
an  inferior  jurisdiction  cannot  grant 
a  new  trial  upon  the  merits,  but 
only  for  an  irregularity.    See  Hall 
V.  Hai  and  others,  7  Mod^84 ;  Holt's 
Eep.  184 ;  Salk.  650;  Brookey,  Ewer$, 
1  Stra.  113 ;  Bayly  v.  Boome,  ib,  392 ; 
Jewell  V.  Hill,  ib.  499 ;  Street* $  case, 
7  Vin.  Abr.  24,  5 ;  /?.  v.  UrJtTig,  Fort. 
198 ;  jB.  v.  Day,   Sayer,  202 ;   Blac- 
quiere  v.  Hawkins,  Dougl.  380.    And 
in  Trevor  v.  Wall,  1  T.  R.  153.     The 
Court  said  there  was  no  instance  of  a 
court  of  error  granting  a  venire  de 
novo  where  the  proceedings  origin- 
ated in  an  inferior  court. 

0  0  2 
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^^^g  *  (13  Eaat,  412,  n.-.417,  n.) 

Where  two  conspire,  and  one  dies,  the  other  may  still  be  indicted  (or 

[  412,  Ji.  ]  the  conspiracy. 

A  certiorari  will  not  lie  to  the  Sessions  to  remoTe  a  conTiction  for  a 
misdemeanor  before  judgment ;  for  the  fine  being  uncertain,  the  Court 
cannot  tell  how  to  assess  it.  Otherwise  where  the  punishment  is  certain. 

Thb  defendant  was  indicted  for  a  conspiracy  at  Hicke'e  Hall. 
The  jury  found  him  guilty  of  a  conspiracy  with  one  By  grave. 
They  likewise  found  that  Bygrave  died  before  this  indictment 
was  found ;  and  therefore  pray  the  advice  of  the  Court  whether 
the  defendant  were  guilty,  as  laid  in  the  indictment.  This 
special  verdict  t  was  removed  here  by  certiorari ;  and  now 

Serjt.  Urlen  insisted  that  this  defendant  was  indictable  for 
the  conspiracy,  notwithstanding  one  of  the  conspirators  was  dead 
before  the  indictment  was  found.  Rex  v.  KinnerBUy^  Trin.  5  Geo. 
I.  (1  Stra.  198).  Two  were  indicted  for  a  conspiracy;  one 
pleaded  and  was  convicted ;  and  it  was  held  that  his  trial  and 
conviction  were  good,  although  the  other  conspirator  did  not 
come  in  and  plead.  And  so,  he  said,  was  the  opinion  of  my 
Lord  Hale  ;  viz.  that  if  one  be  found  guilty,  and  the  other  do 
not  come  in  upon  process,  or  die  pending  the  suit,  yet  judgment 
shall  be  had  against  the  person  convict.  He  likewise  said  that 
the  defendant  could  not  take  advantage  of  this  after  trial. 
supposing  he  could  have  done  so  before :  and  compared  it  to  the 
case  of  principal  and  accessary ;  if  the  principal  do  not  appear, 
the  accessary  shall  be  put  to  answer ;  but  he  shall  not  be  tried 
till  the  principal  be  attaint,  or  appear,  unless  he  will ;  for  be 
may  waive  the  benefit  of  the  law,  2  Hale's  P.  G.  224. 

Serjt.  Hayward,  e  contra^  insisted  that  one  person  only 
could  not  be  guilty  of  a  conspiracy;  and  therefore  if  all  the 
defendants  but  one  who  are  prosecuted  for  a  conspiracy  be 

t  This  was  not  a  special  verdict  ther,  taking  the  particular  faict  to  be 

properly  so  called,  but  rather  a  special  as  stated  by  the  jury,   they  wore 

finding  of  a  particular  fact,  as  a  guide  warranted  by  the  evidence  in  finding 

to  the  judgment  of  the  Court,  whe-  a  general  verdict  of  guilty. 
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acquitted,  the  acquittal  of  the  rest  is  the  acquittal  of  that  one  Thb  Kino 
also.  Upon  the  same  ground  it  has  been  held  that  no  such  nigholb. 
prosecution  is  maintainable  against  a  husband  and  wife  only, 
because  *they  are  esteemed  but  as  one  person  in  law.  This  l^413,ji.  ] 
case  stands  upon  the  same  principle ;  for  Bygrave  being  dead, 
no  indictment  can  be  found  nor  evidence  received  against  him. 
But  suppose  Bygrave  had  been  indicted,  and  died  pending  the 
suit,  the  defendant  must  have  been  acquitted,  because  the  con- 
spiracy must  be  proved  between  two  at  least;  and  Bygrave 
being  dead,  no  proof  could  be  given  against  him.  If  two 
executors  be  sued  in  assumpsit,  and  one  die,  the  writ  shall  abate. 
1  Leo.  165.  Ward  v.  Blend,  Plow.  186.  Before  the  stat.  17 
Car.  II.  c.  8,  if  either  party  had  died  betwixt  the  verdict  and 
judgment,  no  judgment  could  be  entered  up  afterwards :  and  if 
it  were,  the  death  of  the  party  was  assignable  for  error.  The 
King  v.  Drinkivater ;  indictment  for  taking  money  of  the  owner 
for  helping  him  to  a  gold  watch  that  had  been  stolen :  but  the 
person  who  stole  the  watch  being  dead,  Mr.  Justice  Denton,  who 
tried  the  cause  at  the  Old  Bailey,  held  that  the  indictment  could 
not  lie  on  the  statute. 

Lee,  Ch.  J.  said,  he  did  not  know  any  case  or  instance  of  a 
special  verdict  found  at  Hicks's  Hall  removed  into  this  Court : 
and  it  has  been  held  that  if  a  conviction  be  removed  here  by 
certiorari,  this  Court  will  not  give  judgment  upon  it.  Carth.  6. 
Hex  V.  Baker,  It  is  certain  that  in  all  conspiracies  there  must 
be  two  at  least,  or  no  indictment  will  lie ;  and  therefore  if  one 
be  acquitted,  the  other  cannot  be  guilty.  But  that  case  differs ; 
because  one  being  acquitted  on  record,  the  conviction  of  his 
companion  on  the  same  record  must  be  directly  repugnant  and 
contradictory  to  the  other.  But  there  can  be  no  such  contra- 
diction in  the  present  case,  any  more  than  where  one  of  the 
conspirators  refuses  to  come  in;  yet  judgment  may  be  given 
against  the  other.  Staunf.  P.  C.  173  b,  174.  If,  in  an  action 
of  conspiracy  against  two,  the  one  be  attaint  and  found  guilty, 
and  the  other  bar  the  plaintiff  by  demurrer  in  law ;  yet  that 
shall  not  discharge  the  other  who  is  attaint,  if  the  cause  of  the 
demurrer  do  not  go  to  the  gist  of  the  conspiracy.    The  same  law 
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Thb  Kixo    holds,  if  in  conspiracy  against  two,  the  one  come  in  and  plead, 
Nichols,     and  his  plea  be  found  against  him,  judgment  shall  be  given 
against  him,  although  the  other  be  not  attaint. 

Sed  adjomatur,  to  be  argued  again  ;  and  afterwards,  as  I  have 
heard,  judgment  was  given  for  the  King. 

Michablmab  ;rijig  gggg  ^Q^g  now  moved  again ;  and  Sir  John  Strange  cited 

744.        several  cases  to  shew  that  although  Bygrave  was  dead  before 
—        this  indictment  was  found,  yet  judgment  might  be  given  against 
the  defendant.    Trin.  5  Geo.  I.  Rex  v.  KinnersUy.    The  defendant 
was  indicted  for  a  conspiracy,  for  that  he  and  one  Moor  conspired 
[*4i4,ii.  j    to  charge  a  noble  lord  with  sodomitical  practices:  ^Rinnersley 
only  appeared,  and  was  found  guilty.     It  was  objected  that  two 
being  necessary  to  constitute  a  conspiracy,  the  Court  could  not 
give  judgment  till  Moor  was  brought  in  and  tried.     But  the 
Court  held  clearly  that  as  the  indictment  was  foimd  againgt 
KinnersUy  and  another,  and  Einnersley  was  found  guilty,  thev 
might  give  judgment  against  him.    And  Pratt,  Ch.  J.  pot  this 
case;  suppose  Moor  should  die,  that  surely  could  not  excuse 
Einnersley;  and  yet  if  this  objection  should  hold,  Kinnersley 
in  that  case  could  never  be  tried.     Pasch.  7  Ann.  Queen  v. 
Home;  indictment  for  a  conspiracy  that  the  defendant,  cum 
A.  et  multis  aliis,  did  conspire :    A.  was  acquitted,  and   Home 
found  guilty.    The  same  objection  was  then  taken  :  but  the 
Court  held  clearly,  that  it  being  laid  in  the  indictment,  that  the 
defendant  cum  muUis  aliis,  &c. ;  that  was  sufficient  to  warrant 
the  Court  to  give  judgment.    24  Ed.  lY.  84  b,  Bro.  Conspiracy, 
21  in  point.   24  Ed.  lU.  78  a,  S.  P.     This  case  is  much  stronger 
than  Einnersley's,  because  Moor  was  Uving,  and  might  possibly 
be  brought  in  afterwards  and  acquitted :  but  the  presumption 
was  so  strong  to  the  contrary,  that  the  Court  held  themselves 
sufficiently  authorized  to  proceed  to  judgment.     In  the  present 
case  Bygrave  is  dead,  and  there  never  can  be  an  acquittal,  and 
consequently  no  contradictory  judgment,  as  there  might  be  in 
other  cases. 

The  next  question  was.  Whether  this  Court  can  give  judgment 
in  the  present  case,  because  this  being  a  conviction  for  a  con- 
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spiracy,  and  the  *fiiie  discretionary  in  the  Court,  according  to     The  King 
the  circumstances  of  the  case,  as  it  appeared  upon  evidence  at     kichols. 
the  trial ;  the  justices  who  tried  the  merits  are  the  only  proper     [  •iu^  n.  ] 
judges  to  assess  the  fine.    And  in  Garth.  6,  Rex  v.  Baker ^  it  is 
said  that  the  Court  of  King's  Bench  never  gives  judgment  upon 
a  conviction  in  another  court.    But 

Sir  John  Strange  said  it  was  expressly  determined  otherwise 
in  the  case  of  The  King  v.  Athoe,  Trin.  9  Geo.  I.  The  defendants 
were  indicted  and  tried  in  the  county  of  Hereford  for  a  murder 
in  Wales ;  that  being  the  next  English  county ;  and  both  found 
guilty  of  murder ;  but  because  their  counsel  insisted  that  this 
was  a  mis-tirial,  and  the  judges  who  tried  the  defendants  could 
not  give  sentence  to  execute  them,  the  record  was  afterwards 
removed  here  by  certiorari,  and  the  defendants  brought  up  by 
habeas  corpus  to  receive  sentence.  And  the  Court  held  that  this 
trial  in  the  next  English  county  was  good.  It  was  then  moved 
in  arrest  of  judgment,  that  this  Court  could  not  proceed  to  give 
sentence,  because  by  the  statute  that  power  is  given  to  th^ 
judge  of  assize  who  tried  the  cause;  but  it  was  over-ruled, 
because  this  Court  may  pass  sentence  on  a  criminal  convicted  in 
any  English  county ;  and  sentence  was  given  accordingly.  The 
only  difference  between  the  cases  is,  that  there  the  judgment 
was  certain,  and  no  discretionary  power  in  the  Court :  here  the 
judgment  is  uncertain,  and  the  fine  to  be  assessed  according  to 
the  circumstances. 

Lbe,  Gh.  J. : 

If  the  circumstanceis  of  this  case  had  been  known  at  the  time 
of  moving  for  a  certiorari,  this  Court  would  not  have  removed 
the  indictment.  This  is  called  a  special  verdict,  but  I  do  not 
fibud  any  thing  stated  to  bring  It  within  that  description.  The 
indictment  is  that  the  defendant  conspired  with  one  Bygrave ; 
and  the  jury  find  that  Bygrave  was  dead  at  the  time  of  the 
indictment.  As  to  the  point  of  law,  it  is  clear  from  the  cases 
that  have  been  cited,  that  the  Court  will  be  well  warranted  in 
giving  judgment  against  the  defendant.  So  was  the  case  of 
Einnersley:  indictment  that  he  and  another,  one  Moor,  did 
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The  kixo    conspire ;  and  Einnersley  only  appeared  and  was  found  guilty : 

NicHOLB.  <uid  yet  the  Court  held  clearly  that  he  was  guilty  of  the  con- 
spiracy charged  in  the  indictment,  although  Moor  was  not 
brought  in  and  tried.  Trin.  11  W.  III.  Rex  v.  Sudbury,  cited 
by  Eybb,  J.  in  Kinner$ley*s  case :  indictment  for  that  A.  and  B. 
and  six  other  persons,  cum  mvUis  aliia,  iUicitOf  riotose,  et  rautosi 
oisemblaverunt,  &c.  A.  and  B.  were  found  guilty,  and  the  other 
six  acquitted  ;  and  yet  the  (Tourt  was  of  opinion  that  A.  and  B. 
were  guilty  of  the  riot  charged  in  the  indictment,  and  gave 
judgment    accordingly;    for  although  three  are  necessary  to 

[  *416, 91.  ]  constitute  a  riot ;  yet  two  only  *may  be  indicted  for  a  riot 
cum  mvltis  aliis.  It  is  clear  therefore  in  the  present  case,  that 
the  defendant  is  well  convicted ;  but  the  question  is,  whether  we 
can  give  judgment;  because  this  being  a  misdemeanor,  and 
fineable  only ;  the  fine  must  be  apportioned  according  to  the 

[  ^417,  w.  ]  nature  and  *circumstan<$es  of  the  case,  as  they  appeared  upon 
evidence ;  and  being  tried  at  the  Sessions,  we  can  have  no 
information  of  the  merits.  If  this  trial  had  been  before  a  Judge 
of  this  court,  we  might  have  had  his  report.  There  are  cases 
where  a  procedendo  hath  been  granted  in  case  of  removals ;  but 
I  think  the  proper  way  here  will  be  to  quash  the  certiorari,  quia 
erronice  emanavit.  1  Salk.  160.  The  Queen  v.  Dixon,  6  Mod.  61, 
it  is  held  that  a  certiorari  after  conviction  ought  to  remove  the 
indictment  and  conviction;  and  if  it  make  mention  of  the 
indictment  only  and  not  of  the  conviction  ;  it  may  be  quashed. 
But  let  this  case  stand  over,  and  we  will  consider  whether  we 
can  quash  this  certiorari,  quia  erronice  emanavit. 

Dbnison,  J. : 

The  certiorari  mentioned  the  indictment  only,  and  took  no 
notice  of  the  conviction. 
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THE  KING  V.  THE  BISHOP   OF  LONDON.  isn. 

(13  East,  419-427.)  ^^• 

The  Act  of  Uniformity,  13  &  14  Car.  EC.  c.  4,  s.  19,  having  enacted  [  419  1 
that  no  person  shall  be  allowed  to  preach  as  a  lecturer,  in  any  church, 
^.  "  unless  he  be  first  approved  and  thereunto  licensed  by  the  Arch- 
biahop  of  the  proyince,  or  Bishop  of  the  diocese,"t  &o.  the  Court  vnll  not 
entertain  a  motion  for  mandamus  to  the  Bishop  to  license  a  lecturer 
appointed  by  the  parish,  upon  the  previous  refusal  of  the  Bishop  to  do 
80  upon  the.  alleged  ground  of  unfitness  in  the  party  elected,  unless  it  be 
shewn  that  the  like  application  had  also  been  made  to  the  Archbishop, 
and  rejected  by  him. 

C,  Warren  obtained  a  rule  in  MichaelmaB  Term  last,  calling 
upon  the  Bishop  to  shew  cause  why  a  mandamus  should  not 
issue,  commanding  him  to  license  the  Bev.  B.  Povah,  B.L.  to 
preach  the  Friday  morning  lecture  at  the  parish  church  of  St. 
BartholomeWi  Exchange,  London.    He  stated  that  the  lecture- 
ship was  endowed  in  1625  with  252.  a  year  out  of  lands,  and  the 
choice  of  the  lecturer  was  given  by  the  founder  to  the  inhabitants 
of  the  parish.     That,  upon  the  last  vacancy,  the  rector  of  the 
parish,  Mr.  Povah,  and  another  person,  were  candidates ;  and 
that  a  majority  of  the  parishioners  had  chosen  Mr.  Povah,  who 
had  thereupon  tendered  himself  to  the  Bishop  with  the  usual 
certificate  of  his  election,  signed  by  the  rector  himself  and  the 
churchwardens ;  and  (finally)  with  a  certificate  of  his  being  in 
priest's  orders :  and  that  he  had  offered  to  read  and  subscribe 
the  39  articles,  as  required  by  the  Act  of  Uniformity,  IS  &  14 
Gar.  II.  c.  4,  s.  19.     That  the  Bishop's  objections  were  at  last 
resolved  into  this,  that  he  did  not  approve  of  Mr.  Povah  as  a  fit 
person.     That  Mr.  Povah  had  thereupon  called  upon  the  Bishop 
to  specify  the  reasons  of  that  objection,  and  had  tendered  himself 
to  submit  to  any  examination  which  the  Bishop  thought  proper 
to  institute :  but  that  the  Bishop  had  not  thought  proper  to 
institute   such  examination,  or  to  specify  the  reasons  of  his 
refusal  to  license  the  applicant,  otherwise  than  by  a  ^general       [  *420  ] 
declaration  of  his  unfitness.    He  referred  to  the  opinion  of  Lord 
Gh.  J.  Lbe  in  The  King  v.  The  Bishop  of  London^l  that  the 

t  This  part  of  the  dauBO  is  ex-     — ^B.  0. 
cepted  fEom  the  repeal  of  s.  19,  con-         %  1  Wils.  11,  15.     Vide  the  caae 
tained  in  28  &  29  Vict.  c.  122,  a.  16.     there  referred  to  of  this  reiy  lecture- 
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The  ki^o    ground  for  applying  for  a  mandamus  *m  these  cases  is  upon  the 
The  bibhop  statute  of  uniformity,  whereby  all  persons  are  forbidden  to  preach 
OP  LoKDON.  j^g  lecturers  without  a  licence ;   and  that  it  was  not  in  the 
[  ♦421  ]      Bishop's  power  to  withhold  his  licence  whenever  he  pleased. 
But,  if  the  Bishop  may  refuse  to  license,  upon  a  general  allega- 
tion of  unfitness,  it  enables  him  to  withhold  his  licence  at 
[  *422  ]      pleasure.    *In  that  case  however  the  mandamus  was  refused, 
because  it  was  not  an  endowed  lectureship,   and  the  rector 
might,  notwithstanding  the  licence,  have  refused  the  use  of  his 
pulpit. 

(Lord  Ellbnborouoh,  Ch.  J. :  That  case  only  shews  that  the 
Bishop  has  not  an  arbitrary  power  of  refusing  a  licence,  but  he 
must  exercise  his  discretion  fairly  upon  the  fitness  of  the  person 
applying  to  him,  secundum  aquum  et  bonum.) 

The  Bishop  has  not  even  examined  Mr.  Povah.  There  is  an 
inchoate  right  in  the  inhabitants  of  the  parish  to  appoint  a 
lecturer ;  and  though  the  Bishop  be  to  judge  of  his  fitness,  yet 
unless  he  examines  the  applicant  and  states  the  particular 
grounds  of  unfitness  to  which  he  objects,  so  as  to  give  the  party 
an  opportunity  of  answering  them  if  he  can,  it  is  impossible  for 
him  to  be  able  fully  to  decide  upon  the  merits  of  the  objection. 
Even  a  visitor,  whose  power  is  the  greatest  which  exists  in 
these  cases,  must  hear  the  parties  before  he  decides  against 
them. 

Lord  Ellekborouoh,  Gh.  J. : 

This  is  a  very  delicate  trust,  which  the  Act  of  Parliament 
seems  to  have  vested  in  the  Bishop,  to  be  exercised  a.ccording  to 
his  discretion  as  to  the  fitness  of  the  person  ;  for  it  says  '^  that 
no  person  shall  be  received  as  a  lecturer,  &c.  unless  he  be  first 

ship,  as  reported  in  Holt's  Bep.  418,  stated  by  Lord  Ch.  J.  LsB,  in  giving 

by  the  name  of  The  Churchwardens  judgment  in  the  case  of   The  KiM^f  t. 

of  St.  BaHhol<mew'$  case,  M.  12  W.  The  Biihop  of  London,  E.  16  Geo.  11.; 

III.  which  is  also  reported  in  3  Salk.  a  fuller  note  of  which  judgment  from 

87,  with  the  addition  only  of  the  Mr.  Ford's  MS.  is  given  at  the  end 

names  of  the  several  parties  con-  of  the  principal  case, 
oemed.    The  same  case  is  very  clearly 
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approved  and  thereunto  licensed  by  the  Archbishop  or  Bishop,    Tee  kino 

ice.    Suppose  he  should  return  nan  idoneus,  generally ;  can  we   xhe  Bishop 

compel  him  to  state  all  the  particulars  from  whence  he  draws  ^^  London. 

his  conclosion  ?    Is  there  any  instance  of  a  mandamus  to  the 

Ordinary  to  admit  a  candidate  to  holy  orders,  or  to  specify  the 

reasons  why  he  refused?    If  indeed  it  had  appeared  that  the 

Bishop  had  exercised  his  jurisdiction  partially  or  erroneously ; 

if  he  had  assigned  a  reason  for  his  refusal  to  license,  which  had 

*no  application,  and  was  manifestly  bad,  the  Court  would  inter-      {  *^23  ] 

fere :  but  the  difficulty  that  I  feel  is,  that  the  Bishop,  as  it  now 

appears,  stands  only  upon  his  objection  to  the  fitness  of  this 

party,  of  which  the  statute  meant  that  the  Bishop  should  be  the 

judge. 

C.  Warren  referred  then  to  2  Inst.  682,  where  Lord  Coke,  in 
his  comment  on  the  statute  Articuli  Cleri,  c.  IS,  treating  of  the 
ability  and  sufficiency  of  the  person  presented  to  a  benefice,  the 
examination  of  which  it  is  admitted  belongs  to  the  Bishop ;  yet 
says,  that  in  a  Quare  impedit  brought  against  the  Bishop  for 
refusal  of  a  clerk,  "he  must  shew  the  cause  of  his  refusal 
specially  and  directly ;  for  whether  the  cause  thereof  be  spiritual 
or  temporal,  the  examination  of  the  Bishop  concludes  not  the 
plaintiff;  to  the  intent  the  Court,  being  judges  of  the  principal 
cause,  may  consult  with  learned  men  in  that  profession,  and 
resolve  whether  the  cause  be  just  or  no  :  or  the  party  may  deny 
the  same ;  and  tiien  the  Court  shall  write  to  the  Metropolitan  to 
certify  the  same." 

(Lb  Blanc,  J.  asked  if  he  had  any  case  of  a  mandamus 
granted  to  the  Bishop  to  license  a  person  whom  he  had  rejected 
as  nnfit.) 

It  was  said  by  Powell,  J.  in  Colefatt  v.  Neivcomb,  t  (upon  a 
motion  for  a  prohibition  in  the  case  of  a  minister  of  a  donative 
who  was  sued  in  the  Ecclesiastical  Court  for  reading  parts  only 
of  the  service,  and  for  preachii^  without  licence,)  that  "  since 
the  Act  of  Uniformity,  if  the  Bishop  denied  to  grant  a  licence  to 

t  2  Ld.  Bay.  1205. 
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The  Kino   a  parson  who  was  fit  to  preach,  they  would  issue  a  mandamus  to 

Thb  Bishop  him  to  grant  one ;   and  that  by  the  Act  of  Uniformity  the 

OF  London,  ecclesiastical  jurisdiction  was  saved."     Now  here  there  is  a 

plain  temporal  right,  and  the  Act  of  Uniformity,  which  renders  a 

[  •424  J      *licence  necessary  to  the  enjoyment  of  it,  brings  the  question  of 

fitness  into  judgment  before  this  Court,  in  this  shape. 

Lord  Ellenborouoh,  Ch.  J. : 

It  is  admitted  that  this  is  an  unprecedented  case  for  a  manda- 
mus ;  and  therefore,  before  we  put  the  Bishop  to  the  expense  of 
answering  this  application,  we  will  consider  whether  it  would  be 
proper  to  grant  a  rule  to  shew  cause. 

On  the  next  day  his  Lordship  said  that  the  Court  had  deter- 
mined to  give  a  rule  nisi  in  this  case :  but  they  desired  Warren 
before  it  came  on  again  to  look  at  the  cases  of  Tlie  King  v.  The 
Bishop  of  London,  1  T.  R.  881.  t  The  King  v.  Field  and  others, 
4  T.  E.  125.  The  King  v.  The  Bishop  of  Exeter,  2  East,  462.1 
and  other  cases.  § 

^fay  6.  The  case  stood  over  till  this  Term,  and  on  this  day  the  Attorney- 

General,  Dampier,  and  Abbott  were  to  have  shewn  cause  against 
the  rule ;  but  Lord  Ellenbobouoh,  Ch.  J.  stated  a  preliminary 
objection  to  this  application,  which  had  occurred  to  the  Court  in 
the  interval,  upon  looking  more  attentively  into  the  Statute  of 
Uniformity,  and  to  which  their  attention  was  not  drawn  at  the 
time  when  the  rule  was  applied  for.  That  statute  enacts,  that 
no  person  shall  be  allowed  to  preach  as  a  lecturer  in  any  church, 
&c.  ''  unless  he  be  first  approved  and  thereunto  licensed  by  the 
Archbishop  of  the  province,  or  Bishop  of  the  diocese,  or  (in  case 
the  see  be  void)  by  the  guardian  of  the  spiritualties,"  &c.  And 
no  application  for  a  licence,  his  Lordship  observed,  appeared  to 

[  *425  ]  have  been  made  in  this  ^instance  to  the  Archbishop  of  the  pro> 
vince,  but  only  to  the  Bishop  of  the  diocese,  by  whom  it  had 
been  refused.  But  non  constat  that  the  Archbishop,  if  applied 
to,  might  not  have  granted  the  licence,  though  the  Bishop  did 

t  1  B.  B.  213.  §  Tide  M.  v.  Bukop  of  Oxford,  8 

t  6  B.  B.  473.  B.  B.  696  (7  East,  345,  and  GOO). 
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not  think  proper  to  do  so.    And  as  this  Court  would  only  grant    The  King 
a  mandamus  where  the  party  entitled  had  no  other  remedy,  they  the  Bibhop 
ought,  before  they  entertained  a  motion  of  this  kind,  to  be  satis-   ^'  ^^^°^^- 
fied  that  he  had  endeavoured  to  procure  a  licence  from  those 
persons  in  whom  the  power  of  granting  it  was  vested  by  the 
ecclesiastical    jurisdiction  of   the    county,   and   to  whom    the 
Legislature  intended  that  the  application  should  be  made. 

Garrmv  and  C.  Warren,  who  were  to  support  the  rule,  were 
called  upon  to  answer  this  preliminary  objection ;  who  said  that 
it  had  never  before  been  considered  necessary  to  make  the  appli- 
cation to  both  the  Archbishop  and  Bishop :  nor  did  they  under- 
stand whether  the  further  appHcation  to  the  Archbishop  were  to 
be  considered  as  an  original  application,  or  in  the  nature  of  an 
appeal  to  the  metropolitan  from  the  diocesan  jurisdiction.  But 
if  each  had  an  original  jurisdiction,  the  Legislature  must  have 
meant  to  give  the  party  an  option  of  applying  to  either ;  and  an 
application  to  and  refusal  by  one  only  was  sufficient  to  found  an 
application  for  a  mandamus  to  that  one.  As  in  the  instance  of 
justices  of  the  peace,  each  of  whom  has  an  original  power  to  do 
various  acts  confided  to  their  judgment  by  several  statutes :  but 
it  was  never  conceived  to  be  an  answer  to  an  application  for  a 
mandamus  to  the  one  who  had  refused  the  application,  that  the 
party  might  have  applied  to  other  justices  having  co-ordinate 
jurisdiction  to  do  the  act  required.  Nor  can  it  be  expected  that 
the  Archbishop  would,  from  motives  of  delicacy,  be  disposed  *to  [  •^2r>  ] 
grant  such  a  licence  when  it  had  been  before  refused  by  the 
Bishop. 

Lord  Ellekbobouoh,  Gh.  J. : 

We  cannot  suppose  that  any  motive  of  delicacy  would  interfere 
to  prevent  the  Archbishop  from  granting  a  licence,  if  upon  in- 
vestigating the  matter  he  felt  that  it  was  his  duty  to  grant  it. 
With  respect  to  applications  to  justices  of  the  peace  individually 
to  do  certain  acts  which  magistrates  of  that  description  in 
general  are  authorised  to  do,  the  generality  of  the  authority  and 
the  multitude  of  the  persons  invested  with  it  may  be  a  sufficient 
xeason  for  not  requiring  a  previous  application  to  each,  before 
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The  Kixa  resort  is  had  to  this  Court  to  correct  an  improper  refusal  o 
The  Bishop  either  of  them  to  act  when  duly  called  upon.  But  here  are  two 
persons  specially  designated  by  the  Legislature,  who  have  an 
original  jurisdiction  to  grant  the  required  licence,  and  either 
them  may,  in  the  ordinary  course,  give  this  party  the  benefit 
which  he  seeks.  It  is  not  enough  therefore  to  found  an  appli- 
cation for  the  extraordinary  interference  of  this  Court  to  show 
that  he  has  applied  to  one  of  them.  However,  as  this  point  may 
have  come  by  surprise  upon  the  counsel  who  were  to  support 
the  rule,  the  Court  will  only  direct  it  to  be  discharged  pro- 
visionally, in  case  the  applicant's  counsel  shall  not,  on  next 
Wednesday,  be  prepared  to  support  it. 

But  after  some  interval  on  the  same  day  Garrow  and  C 
Wmren,  who  had  consulted  in  the  mean  time  out  of  Court,  Baid 
that  the  point  had  not  altogether  come  upon  them  by  surprise, 
though  they  had  considered  that  it  was  governed  by  the  instajice 
of  a  mandamus  issued  to  one  justice  of  the  peace  on  his  single 
refusal  to  do  certain  acts  which  might  be  done  by  any  magis- 
[  *^-7  ]  trate  of  the  district.  That  they  had  only  to  suggest  *this 
further  difficulty,  as  to  whom  the  mandamus  was  to  be  directed, 
if  appUcation  were  made  to  the  Archbishop  as  well  as  the 
Bishop ;  each  having  separate  and  not  joint  jurisdiction.  But 
Lord  Ellenbobough,  Ch.  J.  said  that  if  it  were  proper  to  grant 
the  mandamus  at  all,  there  would  be  no  difficulty,  he  conceived, 
as  then  ad\ised,  in  directing  it  to  both  or  one  of  them,  (both 
having  refused  the  licence)  commanding  them  or  one  of  them  to 

hear,  &c. 

Rule  discharged. 
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THE  KING  V.  THE  BISHOP   OF  LONDON.  eastee 

Tebm. 
(13  East,  420,  «.— 421,  n.)  ^743 

The  Act  of  Uniformity,  13  &  14  Car.  11.  0.  4,  s.  19,  Haying  made  a 
licence  necessary  to  enable  a  lecturer  to  preach,  and  given  authority  to  [  420,  «.  j 
the  Bishop,  &c.  to  grant  it ;  if  a  person  appear  to  have  a  right  to  it,  this 
Court  will  compel  the  Bishop,  &o.  to  grant  such  licence,  or  to  shew 
good  reason  to  the  contrary.  But  it  is  a  good  reason  against  an  appli- 
cation for  such  a  licence  to  shew  that  the  lectureship  was  appointed 
within  time  of  memory,  and  supported  by  voluntary  contributions, 
without  any  lay  fee  or  temporal  right  in  the  party  applying;  and  that 
he  had  not  the  consent  of  the  rector ;  though  chosen  by  the  parishioners 
to  be  lecturer. 

Lee,  Ch.  J.  (et  per  Curiam)  : 

Ther6  can  be  no  question  but  this  Court  hath  jurisdiction  in 
all  cases  of  this  nature ;  but  the  question  is,  Whether  this  be  a 
proper  case  for  the  Court  to  exercise  thai  jurisdiction?  The 
case  itself  is  no  more  than  this ;  that  the  parish  of  St.  Anne, 
Westminster,  being  made  by  Act  of  Parliament  a  separate  and 
distinct  parish,  the  inhabitants  agreed  amongst  themselves  to 
constitute  a  lecturer,  who  has  ever  since  been  elected  by  a  select 
vestry,  and  supported  by  the  voluntary  contribution  of  the 
inhabitants.  That  the  lectureship  being  vacant,  Mr.  Church 
was  elected  by  a  majority  of  the  select  vestry  to  be  lecturer ;  and 
that  Dr.  Felling,  the  rector,  received  him  as  such.  That  Mr. 
Dawney  was  appointed  by  500  or  more  of  the  inhabitants ;  but 
that  Dr.  Felling  hath  refused  to  receive  him,  or  lend  him  the 
use  of  the  pulpit.  So  that  it  appears  upon  the  state  of  this  case, 
that  here  is  a  lectureship  appointed  within  time  of  memory, 
supported  by  voluntary  contributions,  without  any  lay-fee  or 
tenii)oral  right  vested  in  any  body ;  that  there  is  no  usage  or 
prescription  to  give  the  lecturer  a  right  to  preach  here :  and 
therefore  the  question  is.  Whether,  under  these  circumstances, 
this  Court  ought  to  grant  a  mandamus,  where  the  minister 
refuses  to  admit  the  lecturer  ? 

The  foundation  of  applying  to  this  Court  in  cases  of  this 
nature  is,  that  the  Statute  of  Uniformity  having  made  a  licence 
necessary,  and  vested  that  authority  in  the  Bishop,  this  Court 
will  not  suffer  him  to  exercise  that  authority  arbitrarily ;   but. 
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The  Kino  where  a  person  appears  to  have  a  right,  will  compel  the  Bishop 
The  u'isrop  ^  grant  a  licence,  or  show  good  reason  to  the  contrary ;  and  so 
OF  London,   jj  ^j^g  jj^^j  jjy  j^y  Lqj^.^  q^  j  jjolt,  in  the  case  that  hath  been 

mentioned  of  Rex  v.  The  Churchwardens  of  St.  Bartholomew. 
But,  on  the  other  hand,  where  it  appears  that  the  person  who 
applies  for  a  licence  has  no  right,  or  that  if  a  licence  were 
granted  it  would  have  no  effect ;  this  Court  will  not  interpose, 
nor  command,  &c. ;  for  lex  non  cogit  ad  inutUia.  Before  this 
statute  was  made»  it  was  lawful  for  the  churchwardens  to  prevent 
any  stranger  from  preaching  in  the  church  without  showing  his 
licence  to  them.  Wats.  Clerg.  Law,  256,  2  Buls.  49,  in  Creswkk 
and  Rokesby's  case.  And  that  he  could  not  preach  there  without 
leave  of  the  minister  is  pretty  clear,  because  the  soil  and  freehold 
[  •421, ».  ]  of  *the  church  is  only  in  the  parson  and  in  no  other.  Cro.  Jac, 
866,  Francis  v.  Ley,  reported  in  Noy,  104,  by  the  name  of  D<af 
V.  Beddinfifield  and  others :  and  therefore  neither  the  Ordinary 
nor  churchwardens  can  license  a  parishioner  to  bury  within  the 
church,  but  only  the  parson. 

His  Lordship  said  he  had  a  full  report  of  the  case  of  The 
King  v.  The  Churchwardens  of  St.  Bartholomew's,  which  came 
before  the  Court  Mich.  12  W.  III.  upon  a  motion  for  a  prohibition. 
That  was  the  case  of  a  lectureship  founded  by  a  private  person, 
with  a  salary  of  50Z.  per  annum  annexed  to  it,  for  a  lecturer  to 
preach  every  Thursday ;  and  it  was  directed  that  the  inhabitants 
should  choose  a  lecturer  every  year.  They  accordingly  chose 
one  Turton,  and  for  several  years  re-chose  the  same  person :  but 
at  last  they  chose  one  Bayner  to  be  lecturer.  Turton  insisted 
that  he  was  lecturer  for  life,  and  as  such  insisted  upon  a  right  to 
preach  in  the  church  on  Thursdays;  but  the  churchwardens 
refused  to  open  the  doors :  upon  which  Turton  libelled  in  the 
spiritual  court,  and  had  an  inhibition  there  to  inhibit  Rayner  to 
preach,  and  also  a  monition  to  the  churchwardens  to  open  the 
doors  of  the  church  to  Turton  on  Thursdays ;  and  upon  that  a 
prohibition  was  moved  for.  And  it  was  held  by  my  Lord  Ch.  J. 
Holt,  that  although  it  was  punishable  by  the  statute  for  any 
person  to  be  lecturer  and  preach  without  licence,  yet  the  Ordinary 
had  no  power  over  the  right,  nor  has  he  an  arbitrary  power  to 
license  or  not,  but  was  bound  ex  justitia  to  license  if  the  person 
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were  orthodox,  and  an  honest  liver,  and  loyal.    And  as  to  the    The  Kiho 
churchwardens,  it  was  true  that  on  Sundays  and  holidays  they  thb  bishop 
are  bound  to  open  the  doors  of  the  church  to  the  parson,  or  to  ^'  Londox. 
whom  he  shall  appoint ;  and  if  they  refuse,  they  are  punishable 
in  the  spiritual  Court :    but  the  Ordinary  hath  no  power  to 
compel  the  churchwardens  to  open  the  doors  to  persons  not 
appointed  by  the  parson:   and  a  prohibition  was  granted  to 
declare  in.     To  compare  that  case  with  the  present ;  here  is  a 
person,  a  mere  stranger,  not  received  by  the  Eector,  and  conse- 
quently one  that  hath  no  right  to  preach  in  this  church,  applies 
to  the  Bishop  for  a  licence ;  and,  upon  his  refusal,  applies  to  this 
Court  for  a  mandamus,  &c. :  but  as  the  Ordinary  hath  no  power 
to  command  the  doors  of  the  church  to  be  opened  to  Mr. 
Dawney,  nor  to  enable  him  to  preach  there,  without  the  Hector's 
consent ;  this  Court  will  not  grant  a  mandamus  to  the  Ordinary 
commanding  him  to  license  Mr,  Dawney  to  preach   in  this 
cliurch,  nor  force  a  man  into  the  pulpit  against  the  consent  of 
the  minister. 

Per  Curiam  : 

The  ride  for  a  mandamus  must  he  discharged. 


WILLIAMS,    One,  &c.,   v.   JONES.  isn. 

(13  East,  439—452.)  ^^^' 

Though  the  cause  of  action  accrued  within  the  jurisdiction  of  the  [  439  ] 
Supreme  Court  at  Calcutta,  while  both  the  parties  wore  resident  there ; 
and  by  the  King^s  charter,  granted  in  pursuance  of  the  stat.  13  Geo.  III. 
e.  63,  that  Court  is  authorized  to  exercise  the  same  jurisdiction  in  civil 
cases  as  is  exercised  by  the  Court  of  K.  B.  within  England  by  the  00m- 
inon  law  thereof :  and  assuming  that  by  such  authority  the  provisions 
of  the  Statutes  of  Limitation  21  J.  I.  c.  16,  s.  7,  and  4  Ann.  c.  16,  s.  19, 
are  transferred  to  India  as  part  of  the  law  of  England,  auxiliary  to  the 
common  law;  yet  by  the  express  terms  of  the  savings  in  those  statutes 
as  applicable  to  the  Courts  here,  the  plainti£E's  right  of  action  upon  an 
assumpsit  is  saved,  if  he  (having  returned  home  before  the  defendant) 
coxninence  such  action  within  six  years  after  the  defendant's  return 
liozne,  though  more  than  six  years  had  elapsed  in  India  after  the  cause 
of  action  accrued  there,  and  during  the  defendant's  stay  within  the 
j  urisdiction  of  the  Court  in  that  coimtry . 

Tbcb  plaintiff  declared  in  assumpsit  for  so  much  money  laid 
out  aod  expended  by  him  at  the  request  of  the  defendant,  as  his 
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Williams    attorney  and  solicitor,  and  on  his  retainer,  in  prosecuting  and 
^  Jokes.       defending  suits  in  the  Supreme  *Court  of  Judicature  at  Fort 
[  ^440  ]      William  in  Bengal,  and  in  other  courts  in  parts  beyond  the  seas, 
in  the  East  Indies,  and  also  in  other  his  Majesty's  Courts  at 
Westminster,  and  for  his  fees,  work  and  labour,  &c. ;  and  also 
upon  the  common  counts.    To  which  the  defendant  pleaded 
non  dssumpsit;  and  the  Statute  of  Limitations,  that  the  causes 
of  action  stated  did  not  accrue  within  six  years  next  before  the 
exhibiting  of  the  plaintiff's  bill.    To  which  last  plea  the  plaintiff 
replied,  that  the  defendant,  before  and  at  the  time  when  the 
said  causes  of  action  mentioned  in  the  declaration  first  accrued 
to  the  plaintiff,  was  beyond  the  seas,  to  wit,  in  the  East  Indies 
and  that  the  defendant  afterwards,  on  the  1st  of  January,  1809, 
returned  from  beyond  the  seas  into  this  kingdom,  which  said 
return  of  the  defendant  was  his  first  return  into  this  kingdom 
from  beyond  the  seas  after  the  said  causes  of  action  accrued ; 
and  that  the  plaintiff  commenced  this  suit  against  the  defendant 
within  six  years  after  the  defendant's  first  return  into  this 
kingdom  from  beyond  the  seas  since  the  accruing  of  the  said 
causes  of  action.     The  defendant  rejoined,  that  after  the  passing 
of  the  Act  of  the  18  Geo.  III.  c.  68,  (which  is  the  Act  for 
regulating  and  establishing  the  Courts  of  Judicature   in  the 
East  Indies,)  the  King,  pursuant  to  the  powers  and  authorities 
thereby  given  to  him,  by  his  letters  patent  under  the  great  seal 
of  Great  Britain,  made  at  Westminster  on  the  26th  of  March, 
in  the  14th  year  of  his  reign,  granted  and  appointed  that  there 
should  be  within  the  factory  of  Fort  William  at  Calcutta  in 
Bengal,  a  court  of  record,  which  should  be  called  the  Supreme 
Court  of  Judicature  at  Fort  William  in  Bengal ;  and  did  thereby 
constitute  the  said  Supreme  Court  of  Judicature  to  be  a  court  of 
record ;  and  that  such  Court  should  consist  of  a  chief  justice 
[  *^^i  J      and  three  puisne  justices,  &c.  who  ^should  have  such  jurisdiction 
and  authority  as  our  said  lord  the  King's  justices  of  his  Court 
of  E.  B.  had  or  might  lawfully  exercise  within  the  said  part  of 
Great  Britain  called  England,  by  the  common  law  thereof.     That 
the  King  thereby  constituted  certain  persons  therein   named 
the  first  chief  and  puisne  judges  of  the  said  Court ;  and  by  the 
said  letters  patent  ordained  and  appointed  that  the  said  Supreme 
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Court  should  have  jurisdiction  to  hear,  examine,  try,  and  deter-     Williams 
mine  all  actions  and  suits  which  should  arise  concerning  any       jon£s. 
trespasses,  &c.  debts,  demands,  &c.   or  other  things  real  or 
personal  in  the  several  provinces  of  Bengal,  Bahar,  and  Orissa, 
&c.  and  all  pleas  real,  personal,  or  mixed,  which  should  arise 
against  the  East  India  Company,  and  against  the  mayor  and 
aldermen  of  Calcutta,  and  against  any  other  of  the  King's 
subjects  who  should  be  resident  within  the  said  provinces,  or 
who  should  have  resided  there,  or  who  should  have  any  debts, 
effects,  or  estate,  real  or  personal,  within  the  same ;  prout  patet^ 
&c.     Which   said  letters  patent  afterwards,  and    before    the 
making  of   the  defendant's  promises,  to  wit,  on  the  1st  of 
September,  14  Geo.  III.  were  openly  published  at  Fort  William 
in  Bengal.    The  defendant  then  averred,  that  before,  and  at, 
and  long  after  the  making  of  the  promises  in  the  declaration 
mentioned,  the  defendant  and  the  plaintiff  were  subjects  of  the 
King,  and  were  residing  at  Bengal  aforesaid,  within  the  jurisdic- 
tion  of  the  said   Supreme  Court;  and  that  the  said  several 
promises  were  wholly  made,  and  the  said  several  causes  of 
action  wholly  accrued  to  the  plaintiff  at  Bengal  aforesaid,  and 
within  the  said  jurisdiction ;  and  that  the  defendant  continued 
resident  at  Bengal  aforesaid,  and  within  the  jurisdiction  of  the 
said  Supreme  Court,  for  more  than  six  years  after  the  making 
of  the  said  several  promises ;  and  that  no  suit  or  action  was 
commenced  *by  the  plaintiff  against  him  upon  the  said  promises      [  *^^^  I 
at  any  time  within  six  years  next  after  the  making  of  the  same ; 
nor  did  the  defendant  promise,  in  manner  and  form  as  the 
plaintiff  has  complained  against  him,  at  any  time  within  six 
years  next  before  he  quitted  Bengal  aforesaid,  &c.    To  this  the 
plaintiff  demurred  generally. 

Tindal,  for  the  plaintiff,  stated  the  case  to  be  shortly  this ; 
that  the  plaintiff  and  defendant,  being  within  the  jurisdiction 
of  the  Supreme  Court  at  Bengal,  the  cause  of  action  accrued : 
that  the  plaintiff  soon  after  returned  home,  but  the  defendant 
continued  in  India  for  more  than  six  years,  and  then  returned 
home  ;  and  that  this  action  having  been  commenced  within  six 
years    after  the  defendant's  return,  the  question  was,  whether 
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WiLLiAMB  the  plaintifiTs  remedy  were  barred  here  by  the  Statute  of 
JoNKfi.  Limitations.  But  first,  he  contended,  that  neither  by  the 
charter  referred  to,  nor  by  Act  of  Parliament,  was  the  Statute 
of  Limitations  made  part  of  the  law  of  India.  But  if  it  were, 
then  he  contended,  secondly,  that  the  Courts  here  having  co- 
ordinate authority  with  those  in  India,  and  the  case  falling 
within  one  of  the  exceptions  in  the  statute,  the  plaintiff's  remedy 
here  was  not  barred.    *    *    * 

[  *^5  ]  Peake^  contra,  contended,  that  by  the  charter  constituting 

the  Supreme  Court  at  Fort  William  in  Bengal,  the  benefit  of 
the  law  of  England  was  given  to  British  subjects  resident  within 
its  jurisdiction ;  one  of  the  provisions  of  which  law  is,  that  no 
man  shall  be  charged  in  a  personal  action  on  a  contract,  unless 
commenced  within  six  years  from  the  cause  of  action  arising. 
The  jurisdiction  of  the  Court  is  not  founded  merely  upon  the 
charter,  but  upon  the  Act  of  the  18  Geo.  III.  c.  68,  enabling  the 
King  to  grant  it.  All  the  provisions  both  of  the  Act  and  of 
the  charter  are  conformable  to  the  law  of  England.  By  s.  13, 
the  Supreme  Court  to  be  erected  under  the  charter  *'  shall  havf^. 
and  is  declared  to  have  full  power  and  authority  to  exercise  and 
perform  all  civil,  criminal,  admiralty,  and  ecclesiastical  jurisdic- 
tion," &c.  ''and  to  do  all  such  other  things  as  shall  be  found 
necessary  for  the  administration  of  justice,  and  the  due  execution 
of  all  or  any  of  the  powers  which  by  the  said  charter  shall  be 
granted  to  the  said  Court."  It  is  thereby  also  made  a  court  of 
record,  and  a  court  of  oyer  and  terminer  and  gaol  delivery.  Its 
jurisdiction  (by  s.  14,)  is  to  extend  to  all  British  subjects 
residing  in  Bengal,  Bahar,  and  Orissa.  It  is  stated  indeed  by 
the  charter  that  the  Court  is  to  exercise  such  jurisdiction  as  the 
[  ♦446  ]  Court  of  K.  B.  here  does  *in  England,  by  the  common  law 
thereof ;  but  that  is  merely  named  in  contradistinction  to  the 
admiralty  and  ecclesiastical  jurisdiction  also  conferred  upon  it, 
and  not  in  exclusion  of  the  statute  law,  which  is  grafted  upon 
the  common  law  and  governed  by  the  same  rules  and  principles 
of  construction.  The  rule  of  the  common  law  being  given,  it 
must  be  given  with  all  the  modifications,  additions,  and  restric- 
tions which  have  from  time  to  time  been  engrafted  upon  and 
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consolidated  with  it  by  the  statute  law  since  time  of  legal  Willtams 
memory,  as  accessaries  to  the  principal ;  so  far  at  least  as  this  jonb8. 
body  of  laws  is  applicable  to  a  foreign  country :  amongst  these 
the  Statutes  of  Limitation  are  interwoven  with  and  now  form 
part  of  the  right  of  action  and  defence  given  to  British  subjects. 
In  the  argument  of  Blankard  v.  Galdy,\  Pemberton  said  that 
the  Statute  of  Limitations  extended  to  Jamaica,!  which  was  not 
denied.  He  referred  also  to  2  P.  Wms.  75,  76,  and  Campbell  v. 
Hdl,  Cowp.  204. 

(Lord  Ellenbobough,  Gh.  J. :  Can  a  disability  to  sue  in  the 
Courts  here  grow  out  of  any  charter  ?  By  the  Statute  of 
Limitations  the  party  cannot  sue  after  the  six  years  from  the 
cause  of  action,  but  there  is  a  reservation  of  his  right  if  the 
defendant  were  beyond  seas  during  that  period.  How  then  can 
the  King  by  his  charter  carry  the  disability  farther,  and  abrogate 
the  reservation  with  respect  to  the  courts  here  ?) 

The  object  was  to  extend  the  benefit  of  our  laws  to  the  British 
subjects  in  India. 

(Lord  Ellenbobough,  Ch.  J. :  It  may  have  that  effect  while 
those  subjects  remain  in  India ;  but  how  can  *any  restriction      [  ***7  ] 
attach  upon  them  here  by  virtue  of  the  charter  ? 

Batley,  J. :  It  does  not  appear  that  the  plaintiff  continued 
in  India  during  the  six  years ;  and  can  the  disability  by  the 
charter  attach  upon  him  here,  in  consequence  of  its  operation 
in  India  after  he  had  returned  from  thence  ?) 

If  the  defendant  were  once  discharged  by  the  law  of  England 
as  extended  to  and  exercised  in  India,  the  debt  could  not  revive 
anew  against  him  upon  his  return  to  this  country.     It    is 

t  4  Mod.  215,  222 ;  S.  C.  2  Salk.  regulations  of  the  parent  state.    In 

411.  the  principal  case  cited  the  statute 

X  This  and    other   colonies  have  of  the  5  &  6  Ed.  YI.  c.  16,  against 

legislatures  of  their  own,  by  which  the  sale  of  offices,  was  held  not  to 

laws  have  been  from  time  to  time  extend  to  that  colony. 
made,    adopting   certain   statutable 
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WiLUAvs    material  in  this  case  that  the  debt  arose  in  India,  and  therefore 

mm 

Jones.       t^®  ^^^  is  distinguiBhable  from  Strithorst  v.  GrcBme,^  and  other 
cases,  where  the  contract  may  be  taken  to  have  arisen  here. 
The  general  rule  is,  that  all  contracts  must  be  governed  by  the 
law  of  the  country  where  they  are  made;  and  if  any  thing 
happen  by  which  the  party  bound,  continuing  under  that  law, 
is  discharged,  he  cannot  afterwards  be  again  liable  by  coming 
here.    As  in  Burrows  v.  Jemimoyl  where  the  acceptor  of  a  bill 
of  exchange  at  Leghorn,  being  sued  here,  brought  his  bill  to  be 
relieved,  on  the  ground  that  he  was  discharged  by  the  law  of 
Leghorn,  by  reason  of  the  insolvency  of  the  drawer,  and  the 
want  of  assets  when  he  accepted  the  bill.    And  on  that  ground 
Lord  Chancellor  King  held  it  to  be  a  discharge  here ;  and 
mentioned  the  case  of  Hutchinson,^  who  having  killed  a  person 
in  Spain,  and  been  tried  and  acquitted  of  murder  there,  such 
acquittal  was  held  pleadable  in  bar  of  an  indictment  for  murder 
here.     So  where  in  Ballantine  v.  Goulding[\  a  debt  was  contracted 
in  Ireland,  a  discharge  under  a  commission  of  bankrupt  there 
was  held  to  be  a  discharge  here ;  and  the  same  rule  prevailed 

[  Ui%  ]  *in  Potter  v.  Brown, %  upon  a  discharge  of  the  drawer  of  a  bill 
there  who  had  become  bankrupt  by  the  law  of  the  state  where 
the  parties  then  resided ;  although  the  bill  was  drawn  upon  a 
person  here  who  had  refused  to  accept  it. 

(Lord  Ellenbobough,  Ch.  J. :  Suppose  those  parties  had 
contracted  in  a  foreign  country,  where  the  remedy  was  barred 
if  not  pursued  within  three  years  ;  and  they  had  returned  here 
after  the  three  but  before  six  years  had  elapsed,  could  the  bar 
by  the  law  of  that  country  be  pleaded  to  an  action  here  ?) 

According  to  the  principle  of  the  cases,  the  lapse  of  three  years 
would  be  a  bar  in  that  case.  In  Green  v.  Revelt^^  the  Statute 
of  Limitations  is  said  to  be  a  beneficial  law,  on  which  the 
security  of  all  men  depends,  and  is  therefore  to  be  favoured ; 

t  2  Blac.  Bep.  723,  and  2  WiLb.  145.  is  an  error  in  the  marginal  note  of 

X  2  Stra.  733.  that  case,   at  the  beginning    of  it 

§  Vide  1  Show.  6.  plaintiff  is  put  for  defendant,  and 

i|  Co.  B.  L.  515.  defendant  for  plaintiffs. 
IT  7  E.  E.  663  (5  East,  124).  There  ft  2  Salk.  421. 
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and  BO  it  was  in  Hall  y.  WasbourmA  And  there  is  the  more  vvilliams 
reason  for  extending  the  protection  of  it  to  this  case,  where  jonbs. 
the  plaintiff  has  all  the  time  had  the  benefit  of  the  same  law 
exercised  by  a  court  of  co-ordinate  jurisdiction.  If  this  defence 
do  not  avail,  the  consequences  will  be  very  oppressive.  The 
contract  was  made  in  India,  where  all  the  witnesses  to  it  also 
reside;  and  it  would  be  most  grievous  to  the  British  subjects 
there,  if  after  having  spent  the  greater  part  of  their  lives  there, 
and  been  protected  by  the  same  law  of  limitations  which  prevails 
here,  they  were  liable  afresh  upon  their  return  home  to  answer 
upon  every  contract  they  had  entered  into  during  that  time, 
from  which  they  had  been  long  before  discharged  by  mere  lapse 
of  time. 

Tindal,  in  reply,  said  that  the  inconveniences  of  the  one  [  44i)  ] 
construction  might  fairly  be  balanced  by  those  of  the  other. 
If  the  witness  to  a  contract  in  India  returned  to  this  country, 
the  plaintiff  would  have  no  power  to  take  his  deposition  here  in 
order  to  transmit  it  to  India  for  the  purpose  of  suit  there,  and 
consequently  he  would  be  without  remedy :  whereas  there  is  a 
power  to  take  the  depositions  of  witnesses  in  India  for  the 
purpose  of  suit  here.  In  Burrows  v.  Jemimo,l  and  the  other 
cases  of  foreign  bankruptcies,  the  debts  were  extinguished  by  the 
laws  of  the  foreign  state  upon  making  distribution  of  the  bank- 
rupt's effects  amongst  the  creditors  as  far  as  the  assets  went ; 
but  the  Statute  of  Limitations  only  bars  the  remedy,  and  not 
the  debt.  The  question  comes  shortly  to  this ;  where  a  statute 
has  allowed  a  plaintiff  to  sue  a  defendant  coming  here,  however 
long  he  may  have  been  abroad,  upon  a  contract  made  there; 
can  that  right  be  defeated  by  the  defendant's  having  remained  in 
India  for  more  than  six  years  after  the  contract  made  ? 

Lord  Ellenbobough,  Ch.  J. : 

The  question  is,  how  stands  the  plaintiff's  right  of  action  in 
the  courts  here  under  the  law  of  England?  Is  he  bound  by 
having  contracted  in  India,  and  by  the  defendant's  having  con- 
tinued within  the  jurisdiction  of  the  Court  there  for  six  years 

t  Vide  1  Salk.  420;  Garth.  136;  1  Show.  98.  X  ^  Stra.  733. 
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WiLLiAits    without  being  sued :  and  is  the  plaintiff  here  ousted  bj  the 
JoKE».       charter  giving  jurisdiction  to  the  CourtB  in  India  of  his  right  cf 
action,  which  is  saved  to  him  by  the  statutes  of  James  and 
Anne  ?    At  common  law  he  might  have  sued  at  any  time :  but 
the  stat.  21  Jac.  I.  (c.  16,  s.  7)  takes  away  the  right  of  suit  in 
[  *i50  ]      this  case  after  a  lapse  of  six  years ;  ^saving  to  the  plaintiff  his 
action  if  he  were  beyond  the  seas  at  the  time  when  his  cause  of 
action  accrued,  if  he  bring  it  within  the  time  limited  after  bis 
return  from  beyond  the  seas ;  and  the  stat.  4  Ann.  (c.  16,  s.  19) 
contains  a  similar  provision  in  case  the  defendant   shall  be 
beyond  the  seas  at  the  time  of  the  cause  of  action  accruing,  that 
then  the  plaintiff  shall  be  at  liberty  to  bring  his  action  against 
such  person  "  after  his  return  from  beyond  the  seas,"  so  as  the 
plaintiff  takes  his  remedy  after  the  defendant's  return  from 
beyond  the  seas  within  the  time  limited.    If  therefore  the  action 
be  commenced  within  six  years  after  the  return  of  either  party, 
the  right  of  suit  is  saved  by  these  statutes.    How  then  is  the 
plaintiff  to  be  devested  of  this  right  by  a  charter  which  the 
King  was  empowered  by  statute  to  grant  for  the  purpose  of 
erecting  courts  of  judicature  in  India?    Assuming   that  the 
charter  has  given  to  those  Courts  a  jurisdiction  analogous  to  that 
which  is  exercised  by  this  Court,  and  that  they  have  adopted 
the  Statutes  of  Limitations ;  still  those  statutes  could  only  have 
the  effect  of  barring  the  remedy  in  those  courts  in  the  cases 
provided  for  there ;  but  they  do  not  extinguish  the  right ;  for  if 
so,  the  remedy  could  not  be  revived  by  a  subsequent  promise. 
But  what  is  there  to  bar  the  remedy  here,  where  the  same  law 
which  is  set  up  against  him  expressly  saves  the  plaintifTs  right 
of  suit?    It  is  said  that  parties  who  have  contracted  abroad 
return  to  this  country  with  the  same  rights  only  which  they  had 
in  the  country  where  they  so  contracted ;  and,  generally  speak- 
ing, that  is  so :  that  is,  if  the  rights  of  the  contracting  .parties  be 
extinguished  by  the  foreign  law  upon  the  happening  of  certain 
events :  but  here  there  is  only  an  extinction  of  the  remedy  in  the 
foreign  Court,  according  to  the  law  stated  to  be  received  there, 
[  **6i  ]      but  no  extinction  *of  the  right :  and  there  is  no  law  or  authority 
for  saying  that  where  there  is  an  extinction  of  the  remedy  only 
in  the  foreign  Court,  that  shall  operate  by  comity  as  an  extinction 
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of  the  remedy  here  also.  .K  it  go  to  an  extinguishment  of  the  Williams 
right  itself,  the  case  may  be  different.  Here  then  the  plaintiff,  Jones. 
having  once  an  unlimited  right  of  suit  till  restrained  by  the 
Statutes  of  Limitations,  which  still  save  the  right  in  certain 
cases ;  we  must  look  into  those  statutes  to  see  whether  this  case 
comes  within  that  restriction ;  and  as  we  find  that  it  is  expressly 
within  one  of  the  savings,  we  must  pronounce  that  the  action  is 
maintainable. 

Grose,  J. : 

There  is  nothing  in  our  law  which  has  extinguished  this  debt ; 
and  nothing  is  stated  to  shew  that  it  is  extinguished  by  the  law 
of  the  country  where  it  was  contracted,  and  where  the  parties 
resided  at  the  time.  Then  if  not  extinguished,  the  plaintiff  may 
sue  for  it  here,  unless  his  remedy  be  barred  by  the  Statute  of 
Limitations ;  but  as  the  defendant  is  shewn  to  have  resided 
beyond  seas  till  within  the  last  six  years,  the  case  is  expressly 
brought  within  one  of  the  exceptions  in  the  statute. 

Baylby,  J.  t : 

The  Statute  of  Limitations  only  bars  the  plaintiff's  remedy 
and  not  the  debt,  and  the  extent  of  the  defendant's  argument  is 
only  to  shew  that  the  remedy  is  barred  in  Lidia ;  but  that  does 
not  shew  it  to  be  barred  here.    The  hardship  of  such  a  case  is 
urged :  but  it  does  not  appear  that  the  plaintiff  was  resident  in 
India  the  whole  of  the  six  years ;  and  then  the  question  would 
be,  whether,  in  consequence  of  the  defendant's  having  remained 
there  daring  that  period,  the  plaintiff  shall  be  ^barred  of  his      [  ^452  ] 
remedy,  because  if  he  also  had  continued  there  and  had  after- 
wards sued  in  the  C!ourt  at  Calcutta,  he  would  have  been  barred 
of  his  remedy  by  the  plea  of  the  Statute  of  Limitations.    The 
argument  of  inconvenience  also  urged  has  been  well  answered  by 
shewing  the  greater  facility  of  obtaining  evidence  of  the  contract 
to  be  used  here  by  means  of  depositions  taken  in  Lidia,  than  in 
the  alternative  case.     Upon  the  reason  also  of  the  thing,  upon 
which  the  statute  proceeded;  the  presumption  of  payment  by 
lapse  of  time  is  not  so  strong  where  one  of  the  parties  was  in 

t  Le  Blanc,  J.,  was  indisposed  and  absent. 
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wiLLiAUB    India  during  the  time,  as  where  both  of  them  are  here.    Bat  it 

Jokes.       ^^  sufficient  to  say,  that  the  defendant  has  not  brought  himself 

within  the  protection  of  the  statute  barring  the  plaintiff's  remedy 

here,  by  reason  of  the  exception  of  the  defendant's  being  beyond 

seas  during  the  time. 

Judgment  for  the  plaintiff . 


[408] 


1811.  CEOSSLEY  V.  HAM.t 

^^y  ^^*  (13  East,  498—605.) 

The  holder  in  America  of  two  bills  of  the  same  tenor  transtnitted 
them  to  his  agents  here  to  present  them  for  acceptance,  and  receiTc 
the  money  when  due,  and  pay  over  a  part  of  it  to  the  plaintiff.  While 
the  bills  so  remained  in  his  agent's  hands,  the  holder  agreed  with  the 
defendant,  wh6  had  endorsed  the  bills  for  the  accommodation  of  the 
drawer,  that  upon  payment  of  one  of  the  biUs  he  should  be  exonerated 
from  both.  In  the  meantime,  and  after  the  bills  had  been  presented 
for  acceptance  by  the  agents  and  dishonoured,  the  agents,  not  knoiong 
of  the  agreement,  assigned  one  of  the  dishonoured  bills  to  the  plaintiff, 
who  had  been  informed  of  the  dishonour,  but  not  of  the  agreement :  Held 
that  the  bill  so  receiyod  by  the  plaintiff  was  bound  by  the  agreeznent ; 
and  that  the  defendant,  haying  afterwards  taken  up  and  discharged  the 
other  bill,  which  had  remained  in  the  hands  of  the  same  agents,  was 
discharged  from  both. 

The  plaintiff  declared  upon  a  bill  of  exchange,  dated  Ports- 
mouth in  North  America  the  10th  of  February,  1804,  dra\ni  by 
J.  Clark  upon  Dickerson  &  Co.  in  London  for  450Z.  sterling, 
payable  at  60  days  sight  to  the  defendant  or  order,  and  indorsed 
by  him :  and  alleged  that  the  bill  was  presented  to  Dickerson  &. 
Co.  for  acceptance  on  the  27th  of  April  following,  when  it  was 
dishonoured,  and  protested  for  non-acceptance,  and  notice 
thereof  given  to  the  defendant.  The  defendant  pleaded  the 
general  issue :  and  at  the  trial  before  Lord  EUenborough,  Ch.  J. 
at  the  sittings  after  Trinity  Term,  1810,  the  plaintiff  recovered  a 
verdict  for  596Z.,  subject  to  the  opinion  of  this  Court  on  the 
following  case : 

t  Confirmed  by  B.  of  E.  Act,  1882,  point,  by  patting  a  bill  known  to 
8.  36  (5).  ^'  This  sub-section  (Judge  be  dishonoured  on  the  same  footing 
Chalmers  says)  settles  a  disputed     as  an  overdue  bill." — ^B.  0. 
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The  bill  in  qaestion,  and  another  of  the  same  tenor,  having  cbosblet 
been  drawn  by  Clark,  and  indorsed  by  the  defendant  for  the  ham. 
accommodation  of  Clark,  and  left  in  Clark's  hands  so  indorsed, 
were  paid  over  by  Clark  to  one  Parry  in  February,  1804.  The 
defendant,  Clark,  and  Parry  were  all  residing  at  that  time  and 
till  after  the  14th  of  April  following  in  New  Hampshire,  in 
America.  Parry  on  the  1st  of  March  following  remitted  the  two 
bills  to  Favell  and  Bousfield,  his  correspondents  in  London, 
accompanied  by  directions  to  make  a  payment  to  the  plaintiff,  to 
whom  Parry  then  was  and  still  remains  indebted  in  a  large  sum. 
The  bills  having  arrived  in  London  on  the  26th  of  April  follow- 
ing were  left  by  Favell  and  *Bousfield  with  Dickerson  &  Co.  for  [  *^^'-^  ] 
acceptance,  who  returned  for  answer  the  next  day  that  they 
could  not  accept  at  present ;  and  the  bills  were  then  regularly 
presented  by  a  notary  and  protested  for  non-acceptance,  of  which 
due  notice  was  given  to  the  defendant.  On  the  12th  of  April 
1804  Parry  wrote  from  America  a  letter  to  the  plaintiff,  who 
resides  at  Halifax  in  Yorkshire,  advising  him  of  the  before- 
mentioned  remittance,  and  directions  to  Favell  and  Bousfield ; 
shortly  after  the  receipt  of  which  letter  in  England  the  plaintiff 
applied  for  the  4501.  to  Favell  and  Bousfield,  who  on  the  6th  of 
Jane  delivered  over  to  him  the  bill  of  exchange  in  question  ;  at 
the  same  time  informing  him  of  the  previous  presentment  to  the 
drawees,  and  their  refusal  to  accept,  and  that  he  must  take  it 
under  all  the  existing  circumstances,  and  liable  to  all  the  in- 
firmities that  attended  it.  The  bill  was  on  the  29th  of  June 
presented  for  payment  by  the  persons  to  whom  the  plaintiff  had 
negotiated  it,  and  from  whom  he  again  took  it  up,  and  was 
finally  dishonoured  on  that  day. 

The  defendant  produced  the  following  instrument,  with  the 
signature  of  Parry,  dated  the  14th  of  April,  1804 ;  the  admissi- 
bility of  which,  as  evidence  against  the  plaintiff,  was  resisted  at 
the  trial:  '^Whereas  I  have  two  sets  of  exchange  for  4601. 
sterling,  each  drawn  by  J.  Clark  in  favour  of  S.  Ham  on  Dicker- 
son  &  Co.  merchants  in  London,  and  indorsed  by  S.  Ham :  now 
the  condition  of  the  instrument  is  such  that  if  S.  Ham  pay  or 
cause  to  be  paid  one  of  the  above  bills  in  London,  I,  the  sub- 
scriber, agree  to  exonerate  the  said  S.  Ham  from  the  payment  of 
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CB088LET  the  other  bill  of  450/.,  both  of  which  bills  I  have  remitted  to 
Ham.  London  to  Favell  and  Bousfield.  E.  Fabry."  It  was  further 
proved  that  on  the  2nd  of  July  the  defendant  paid  Favell  and 
[  *500  ]  Bousfield  in  *cash  and  by  another  note  of  six  months  450Z.  in 
discharge  of  the  above-mentioned  bill,  which  at  that  time 
remained  in  their  hands,  and  was  thereupon  delivered  up  to  the 
defendant.  Neither  the  plaintiff  or  Favell  and  Bousfield  were 
apprized  till  after  the  said  2nd  of  July  of  the  above-mentioned 
agreement  of  the  14th  of  April,  or  of  any  other  arrangement 
between  Parry  and  the  defendant  concerning  the  bills,  or  of  any 
infirmity  in  such  bills  with  respect  to  either  of  the  parties 
thereto,  other  than  the  drawees'  refusal  to  accept.  At  the  time 
when  the  4502.  bill  in  Favell  and  Bousfield's  hands  was  satisfied, 
no  inquiry  or  mention  was  made  by  the  defendant  concerning 
the  bill  which  had  been  handed  over  to  the  plaintiff,  or  any  other 
bill  than  the  one  so  satisfied  ;  and  the  plaintiff  had  no  informa- 
tion of  any  settlement  with  Favell  and  Bousfield  being  intended. 
The  questions  were,  Ist,  Whether  the  above  agreement  of  the 
14th  of  April  ought  to  have  been  received  in  evidence  a^inst 
the  plaintiff  in  this  action  ?  2nd,  Whether  under  the  circum- 
stances, the  plaintiff  is  entitled  to  recover,  or  is  barred  by  that 
agreement  ?  If  the  Court  should  be  of  opinion  that  the  plaintiff 
was  entitled  to  recover,  the  verdict  was  to  stand :  otherwise,  a 
nonsuit  was  to  be  entered. 

Marryat,  for  the  plaintiff.     ♦     ♦     * 

[  :m  ]  Copley,  contra,  was  stopped  by  the  Court. 

Lord  Ellenborough,  Ch.  J. : 

The  plaintiff  took  this  bill  after  the  dishonour  of  it  by  the 
drawees ;  he  therefore  took  it  with  all  the  existing  infirmities 
belonging  to  it  at  the  time.  What  then  was  its  infirmity  in  this 
[  ♦504  ]  case  ?  Parry,  *the  original  holder  in  America,  had  sent  it, 
together  with  another  bill  of  the  same  tenor,  to  his  correspon- 
dents here,  with  directions,  not  to  pass  it,  but  to  get  it  accepted 
and  receive  the  money  when  due,  and  to  make  a  payment  there- 
out to  the  plaintiff,  to  whom  he  was  indebted.    The  money  when 
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received  to  Parry's  ase  was  to  be  distributed  in  part  to  the  plain-     CBOssLEr 
tiffi  and  for  that  purpose  the  bill  was  put  into  middle  hands.        ham. 
But  the  period  of  application  never  arrived,  because  the  period 
of  payment  of  the  bill  never  arrived,  it  having  been  dishonoured 
when  presented.    In  the  mean  time  it  appears  that  an  agreement 
was  entered  into  in  America  between  Parry,  the  owner  of  both 
the  bills,  and  Ham,  the  defendant,  virtually  declaring  that  these 
were  duplicates  in  fact  of  the  same  security,  and'  that  the  pay- 
ment of  one  should  be  taken  in  satisfaction  of  both  :  and  even  if 
this  had  not  been  so  intended  originally,  there  was  nothing  in 
the  way  of  making  such  an  agreement  between  the  parties  them- 
selves who  were  interested  in  the  bills  at  the  time  :  for  it  must 
be  recollected  that  Favell  and  Bousfield  had  no  authority  from 
Parry  to  pass  the  bills.     Then  the  plaintiff,  who  took  it  from 
them  after  the  dishonour,  took  it  with  its  infirmities,  and  subject 
to  this  agreement  between  Parry,  the  then  owner,  and  the  defen- 
dant ;  whereby  payment  of  one  of  the  bills  was  agreed  to  be 
received  as  payment  of  both.    Then  payment  having  been  made 
by  the  defendant  of  the  other  bill  which  remained  in  the  hands 
of  Favell  and  Bousfield,  this  bill  also  is  satisfied,  and  the  plain- 
tiff cannot  recover  upon  it.    Both  the  points  therefore  reserved 
at  the  trial  are  against  the  plaintiff ;  for  the  agreement  stated 
was  properly  received  in  evidence  ;  and  the  plaintiff  took  the  bill 
after  the  dishonour,  subject  to  all  its  infirmities,  one  of  which 
was  the  agreement  between  *Parry  and  Ham,  which  bound  the      C  ^^^''  i 
bill  in  question. 

Grose,  J.  was  of  the  same  opinion. 

BAYIiEY,  J.+  : 

Favell  and  Bousfield,  the  agents  of  Parry,  were  the  same  as 
Parry  himself  for  this  purpose ;  and  it  is  a  known  rule  that  who- 
ever takes  a  bill  after  its  dishonour  takes  it  with  all  the 
infirmities  belonging  to  it.  The  defendant  originally  lent  his 
indorsements  on  these  bills  to  Clark,  by  whom  they  were  paid 
over  to  Parry ;  and  afterwards  Parry  consented  and  agreed  with 
the  defendant  that  on  payment  of  one  of  the  bills,  the  other 

t  Le  Blanc,  J.,  was  absent  from  indisposition. 
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Crobslet  should  also  be  given  up  to  him.  At  that  time  Parry  had  fair 
Ham.  reason  for  believing  that  he  had  authority  to  make  such  an 
agreement,  because  he  had  transmitted  the  bills  to  his  corres- 
pondents, not  to  pass  them  away,  but  to  receive  the  money  upon 
them  &om  the  drawees,  and  pay  over  a  part  to  the  plaintiff  when 
received :  but  the  money  never  was  received  by  Parry's  agents, 
and  while  the  bills  were  still  in  their  hands  Parry  made  the 
agreement  with  the  defendant  which  bound  those  bills. 

Postea  to  the  defendant. 


1811.  GLTN,  Bart.,   and  Another,   v.  BAKER f 

^f^^'  (13  East,  609—516.) 

r  .0Q  -I  The  plaintiffs  and  the  defendant  having  each  lodged  their  respectiTe 

India  bonds  with  the  same  bankers,  who  afterwards  privily  and  without 
the  defendant's  authority  sold  his  bonds,  and  upon  his  demand  of  them 
delivered  up  to  him  the  India  bonds  of  the  plaintiffs  to  the  same  total 
amount,  and  payable  to  the  same  obligee  (being  always  the  treasorv 
of  the  Company,  who  indorses  such  bonds  in  blank  before  they  are 
dieulated),  but  having  different  numbers  and  for  different  separBte 
sums,  and  therefore  manifestly  distinguishable  from  his  own  bonds; 
though  the  defendant  did  not  know  that  they  were  the  property  of 
another,  but  was  told  by  the  bankers  that  they  had  exchanged  his 
original  bonds  for  these:  Held  that  the  defendant  having  sold  llie 
plaintiffs'  bonds  so  received  from  his  own  agents,  who  had  acted  mold 
fide  in  passing  them  to  him,  was  liable  to  answer  over  to  the  plaintiffs 
for  the  amount,  in  an  action  of  assumpsit  for  money  had  and  received 
to  their  use. 

The  plaintiffs  brought  assumpsit  for  money  had  and  received 

by  the  defendant  to  their  use,  as  treasurers  of  the  Globe  Insur- 

[  ♦510  ]      ance  Company ;  and  at  the  trial  before  *Lord  EUenboroogh, 

Ch.  J.  at  Guildhall,  a  verdict  was  found  for  the  plaintiffs  for 

8096L  18«.  9d.  subject  to  the  opinion  of  the  Court  on  this  case : 

Devaynes  &  Co.  were  bankers  in  London,  with  whom  the 

t  This  was  before  the  statute  51  stricter  principle  in  favour  of  a  com- 

Geo.  in.  c.  64  (s.  4),  which  made  paratively  modem  usage.     Ooodwin 

such  bonds   negociable.     The  case  v.  EobarU  (1876)  1  App.  Gas.  476,  43 

may,  however,  be  still  regarded  as  L.  J.  Ex.  748,  35  L.  T.  179 ;  LtmdUm 

an  authority  upon  the  general  prin-  Joint  Stock  Bank  v.  Simmontj  '92,  App. 

ciple.    But  observe  the  tendency,  by  Cas.  201,  207,  215,  224,  61  L.  J,  Ch- 

very  high   authority  to   relax  the  723,  66  L.  T.  625.— B.  C. 
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Globe  Insurance  Company  banked,  and  were  likewise  in  the    Gltx,  Bart. 

habit  of  depositing  securities  for  safe  custody  only.    On  the-  28th      bakee. 

of  April  and  the  9th  of  June,  1808,  the  company  gave  orders  to 

Devaynes    &  Go.  to  purchase  India  bonds  for  them,  which 

Devaynes  &  Co.  accordingly  did  to  the  amount  of  17,000Z., 

through  the  medium  of  brokers,  whose  notes  of  the  numbers  and 

other  particulars  of  the  bonds  so  purchased  were  handed  over  to 

the  Company,  to  shew  that  the  order  was  executed;  but  the 

bonds  themselves  remained  in  the  hands  of  Devaynes  &  Co.  to 

be  kept  till  the  Company  might  call  for  them.    Among  these 

bonds  were  five  of  the  following  amount,  date,  and  numbers : 

F.  420,  dated  81st  March  1810  for  1,000Z.    G.  221,  858,  545, 

625,  of  the  same  date,  each  for  500Z.    Devaynes  &  Co.  had  in 

August  and  October,  1808,  purchased  for  the  defendant,  (who 

also  banked  with  Devaynes'  house)  India  bonds  in  number  18  to 

the  amount  of  8,5002.  and  delivered  to  the  defendant  the  brokers' 

notes  containing  the  numbers  and -other  particulars  of  such  18 

bonds;   but  the  bonds  themselves  were  left  in  the  hands  of 

Devaynes  &  Co.  for  safe  custody.    Upon  the  11th  of  June,  1810, 

the  defendant,  being  at  the  banking-house  of  Devaynes  &  Co., 

asked  for  his  bonds,  the  particulars  of  which  were  shewn  to  him 

from  their  books,  and  he  signed  a  receipt  for  them,  meaning  to 

take  them  away ;  but  did  not :  they  had  in  fact  been  sold  by 

Devaynes  &  Co.  in  September,  1809 ;  though  that  fact  was  not 

communicated  to  the  defendant.    *0n  the  14th  of  July,  1810,      [  *5ii  ] 

Devaynes  &  Go.  received  a  letter  from  the  defendant,  dated 

Barnstable,  12  July,  1810,  in  which  he  said,  "  I  have  to  beg  you 

will  send  by  post  my  India  bonds  cut  in  two ;  the  other  halves 

to  remain  with  you."    Before  the  receipt  of  this  letter,  namely, 

in   September,  1809,  Devaynes  &  Go.  had  sold  the  defendant's 

bonds,  and  by  the  post  they  sent  to  him,  without  the  knowledge 

of  the  Globe  Insurance  Company,  the  halves  of  the  five  bonds 

above-mentioned  belonging  to  the  Company,  inclosed  in  the 

following  letter:    "London,  14th  July  1810.    We  received  your 

favour  of  the  12th,  and  agreeably  to  your  request  inclose  you  the 

halves  of  10  East  India  Bonds  amounting  to  8,5002.    When  you 

Acknowledge  the  receipt  of  them  we  will  send  you  the  other  parts. 

TVe    have  exchanged  them  for  large  ones,  in  order  to  save 


4ie 
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I.B.B. 


Gltk,  But.   postage."    On  the  17th  of  JvXj,  1810,  the  defendant  acknow- 

Baker.      lodged  the  receipt  of  these  halves,  and  desired  that  the  other 

halves  might  remain  with  Devaynes  &  Co.    Devaynes  &  Co. 

became  bankrupts  on  the  Ist  of  August,  1810 ;  and  after  their 

bankruptcy  they  sent  the  remaining  halves  of  the  five  bonds  to 

the  defendant,  who  sold  them  for  the  amount  for  which  the 

verdict  was  taken.     The  defendant  knew  the  numbers,  as  well  as 

the  dates,  amounts,  and  letters  of  his  own  bonds,  which  differed 

in  all  these  respects  from  those  of  the  Globe  Insurance  Company ; 

and  the  five  bonds  which  he  received  were  not  indorsed  by  the 

Globe  Insurance  Company,  or  by  any  person  on  their  behalf,  or 

.  by  Devaynes  &  Co.,  or  any  person,  except  the  original  obligee 

[  *612  ]      named  in  each  bond.     The  form  of  an  India  *bond  was  annexed 

to  the  case,  t      If  the  plaintiffs  were  entitled  to  recover,  the 

verdict  was  to  stand :  if  not,  a  nonsuit  was  to  be  entered. 


Taddy,  for  the  plaintiffs,  relied  on  the  general  principle, 
that  the  wrongful  disposition  by  one  person  of  the  property  of 
another  does  not  devest  the  title  of  the  original  owner ;  which  is 
exemplified  by  the  exception  in  the  case  of  sales  in  market  overt,  t 
sustained  only  on  the  ground  of  the  public  notoriety  of  the 
transaction  and  for  the  sake  of  public  convenience ;  and  by  the 
instance  of  agents  having  limited  or  special  powers  of  disposition 
over  the  property  of  others,  which  if  they  exceed  or  vary  from. 


t  No.  D.  (8535.)  £100. 

The  United  Company  of  Merchants 
of  England  trading  to  the  East  Indies 
do  acknowledge  to  have  received  of 
AV.  G.  Sibley  100/.,  which  the  said 
Company  promise  to  repay  to  the 
said  W.  G.  S.,  his  executors,  &c.  (by 
indorsement  hereon)  with  interest 
for  the  same  from  the  3 Ist  of  March 
last,  after  the  rate  of  41,  per  cent.,  at 
the  East  India  House  in  Leadenhall 
Street,  Ijondon,  on  six  months* 
notice  to  be  given  by  the  Company 
in  the  London  GaztUe,  or  on  six 
months*  notice  to  be  given  by  the 
said  "W.  G.  S.,  his  executors,  &c.  to 
the  Company  *s  accountant  in  writing, 
at  the  East  India  House  aforesaid. 


For  the  true  pa3rment  whereof,  in 
manner  aforesaid,  the  said  Company 
do  hereby  bind  themselyes  and  their 
successors  in  the  penal  sum  of  200/. 
In  witness  whereof  the  said  Company 
have  caused  their  common  seal  to  b^ 
hereunto  affixed,  the  1st  day  of  April, 
1783. 

No.  D.  (8535.)  J.  H. 

Signed  by  order  of  the  Court  of 
^  Directors  of  the  said  Companr. 

P       W.  ElCHABDSOX. 
gP.       C.  CARTWRIOnT. 

g-  (Indorsed  with  half-yearly  pay- 
^       monts  of  interest.) 

(Signed  by  W.  G.  SiBtEY.) 
X  2  Inst.  713,  14. 
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the  transfer  is  invalid.    Therefore  a  factor  cannot  pledge  the    Gltn,  Bart, 
property  committed  to  his  disposal  for  sale.     This  rule  holds  in       bakeb. 
all  cases,  not  specially  excepted,  *where  the  property  of  one      [  ♦5i3  ] 
person  confided  to  the  custody  of  another  is  in  its  nature  distin- 
guishable, or  has  an  earmark ;  and  the  want  of  a  distinguishing 
character  is  the  ground  on  which  Lord  Holt  says,  in  Ford  v. 
Hopkins,^  "  if  money  be  stolen  and  paid  to  another,  the  owner  of 
the  money  can  have  no  remedy  against  him  that  received  it. 
But  (he  adds)  that  if  bank-notes,  t  exchequer-notes,  or  million- 
tickets,  or  the  like,  be  stolen  or  lost,  the  owner  has  such  an 
interest  or  property  in  them  as  to  bring  an  action  into  whatso- 
ever hands  they  are  come."    It  was  only  by  slow  degrees  that 
negotiable  instruments,  such  as  bills  of  exchange  indorsed  in 
blank,  and  deposited  with  bankers  or  agents,  have  been  admitted  § 
to  pass  the  property  by  delivery  to  bond  fide  holders,  without 
regard  to  the  property  of  those  who  so  pass  them.     But  though 
£ast  India  bonds  may  in  fact  have  obtained  a  circulation  greater 
than  other  bonds,  yet  in  their  nature  they  are  no  more  nego- 
tiable than  the  bonds  of  any  individual :   in  a  court  of  law  the 
company  are  only  liable  to  the  obligee ;  and  in  his  name  only 
can    the    assignee  of  such  a  bond  sue  here :    and  certainly 
Devaynes  &  Co.  had  no  authority  from  the  plaintiffs  to  pass  the 
bonds. 

(Lb  Blanc,  J. :  If  the  defendant's  counsel  mean  to  build  any 
argument  upon  the  negotiability  in  fact  of  these  instruments, 
ought  not  the  fact  itself  to  have  been  stated  in  the  case  ? 

Lord  Ellenborough,  Ch.  J. :  If  it  be  meant  to  liken  these  to 
the  case  of  banker's  notes,  in  Miller  v.  Race,]  as  having  acquired 
in  fact  a  negotiable  quality,  and  being  received  *as  cash ;   or  to      [  *5H  i 
ordnance  debentures,  notes,  bills,  and  other  securities  of  the 
same   description,   which  are  circulated  daily  in    the    money 

t  1  Salk.  284.  without  notice.     Lowndes  v.  Ander^ 

X  Bank-notes  are  now  so  far  con-  son,  13  East,  130;  and  vide  Solomon 

atdered  like  common  current  money,  ▼.  The  Bank  of  England,  ante,  p.  341 

-without  an  earmark,  that  they  can-  (13  East,  135,  n.). 

not    be    followed    by    the    original  §  Collins  v.  Martin,   4  R.  E.  7o2 

o^mers  into  the  hands  of  hand  fide  (1  Bos.  &  P.  648). 

Itolders  for  a  valuable  consideration,  11  1  Burr.  452. 

B.B. — VOL.  XII.  B   B 


418  1811.    K.  B.    IS  EAST,  514—515.  [ba 


Oltn, Bart,  market;  the  fact  of  such  negotiability  should  be  stated.  But 
Bakbb.  supposing  it  were  so  stated,  how  could  a  right  of  action  upon 
these  securities  be  made  to  pass  by  such  a  practice  to  the  holder 
of  them,  where  by  law  no  such  right  passes?  There  most 
always  be  that  impediment  existing  to  the  legal  negotiability  of 
such  instruments;  which  distinguishes  them  from  bills  of 
exchange  and  securities  of  that  nature  in  which  the  legal  interest 
passes,  under  the  law  merchant,  by  indorsement  and  delivery  to 
another.) 

Best,  contra,  stated  that  the  bonds  of  the  East  India  Com- 
pany were  always  made  payable  to  their  own  treasurer,  and  were 
indorsed  by  him  before  they  were  issued ;  in  which  state  they 
were  afterwards  negotiated,  and  passed  by  delivery  from  one  to 
another. 

Le  Blanc,  J. : 

It  is  clear  that  no  action  could  be  brought  upon  this  bond  but 
by  Sedley  the  obligee,  or  in  his  name ;  or  if  he  died,  in  the  name 
of  his  executors.  Here  then  are  persons  entrusted  with  the 
securities  of  A.  and  of  B.,  who  part  with  the  securities  of  A.,  and 
when  called  on  by  him  for  them,  give  him  the  securities  o!  6. 
That  difficulty  can  only  be  met  by  assimilating  such  securities  to 
cash,  which,  whether  it  has  an  earmark  set  on  it,  or  not,  if 
passed  by  the  person  entrusted  with  it  to  a  bond  fide  holder  for 
valuable  consideration  without  notice,  cannot  be  recovered  bv 
the  original  owner :  but  how  does  the  similitude  hold  ? 

[  515  1       Baylby,  J. : 

Is  there  not  another  difficulty  in  the  case  ?  This  defendant 
lodged  his  own  bonds  with  Devaynes  &  Co.,  and  knew  that,  as 
bankers,  they  had  no  authority  to  sell  them ;  notwithstanding 
which,  he  received  from  them  other  bonds,  not  those  which  he 
had  deposited  with  them,  and  which  it  turns  out  that  they  had 
no  authority  to  part  with.  Is  he  not  then  concluded  by  the 
mala  fides  of  his  own  agents  ?  This  was  not  a  sale  in  market 
overt. 
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Taddy  added,  that  even  if  the  fact  were  found  that  such 
instruments  were  commonly  negotiated,  he  should  contend  that 
they  were  not  by  law  negotiable  :  and  cited  Macliah  v.  Ekins,^ 
where  in  trover  for  a  navy  bill,  the  original  owner  recovered  it 
from  the  defendant  who  had  ^bought  it  at  a  fair  market  price 
from  one  to  whom  it  had  been  sold  by  Todd,  the  plaintiff's  agent 
for  settling  his  account  with,  and  receiving  his  balance  from  the 
Commissioners  of  the  Navy,  but  who  had  no  authority  from  the 
plaintiff  to  dispose  of  the  bill. 

Lord  Ellenbobouoh,  Gh.  J. : 

Does  not  the  defendant  at  all  events  derive  his  title  from  a 
defective  source?  He  received  these  bonds  as  substitutes  for 
his  own  from  his  own  agents,  who  acted  mold  fde  in  giving 
them  to  him:  then  the  principal  taking  them  through  such 
agency  must  take  them  with  all  the  defects  of  title  belonging  to 


Oltn,  Bart, 

a. 

Bakbb. 


t  Sayer's  Bep.  73.    I  liaye  a  MS. 
note  of  the  same  case,  under  the 
name  of  M' Lynch  y.  Ekins^  taken  by 
Mr.  Short,  a  cotemporary  at  the  bar, 
vhich  states  that  the  plaintiff  sent  a 
general  letter  of  attorney  to  Todd, 
his  agent,  "  to  uplift,  settle,  and  ad- 
just all  accounts  with  the  navy  for 
him ;  to  receive  all  freight  due,  and 
all  profits  belonging  to  the  plaintiff 
as  master  of  the  ship ;  to  contract, 
agree,  or  compound  with  the  navy 
for  his  debts;   to  give  acquittances 
for  the  plaintiff;   and  to  do  every 
thing,  as  if  the  plaintiff,  who  was 
the  contractor,  himself  were    pre- 
sent."     (After    the    argument,    in 
which   it  was  contended  that  Todd 
had  an    authority  coupled  with  an 
interest,  which  enabled  him  to  pass 
the  property  in  the  bill:   and  also 
that  the  navy  bill  was  to  be  consi- 
dered as  money :) 

**Lke.  Ch- J. : 
**  I  was  at  the  trial  of  opinion  for 


the  plaintiff,  and  it  was  with  some 
difficulty  I  was  prevailed  on  to  make 
a  case  of  it.  I  think  there  is  no 
foundation  from  any  rules  of  law  to 
consider  this  as  a  property  in  the 
vendee  by  virtue  of  any  authority 
given  to  Todd.  It  is  said  that  this 
gives  Todd  not  only  a  power  hut  an 
interest  too :  but  I  think  it  can  give 
him  no  power  to  receive  the  money 
on  the  navy  bill,  unless  the  navy 
bill  was  the  same  as  a  bank-note, 
which  it  never  was  considered  as 
being  like* 

"W&iGHT,  J.  mentioned  a  case 
of  Da  villa  v.  Herring,  X  in  Lord  Ch.  J. 
Pratt's  time,  on  a  lottery  order. 
Todd,  on  parting  with  the  navy  bill, 
warranted  it,  and  it  appeared  on  the 
assignment  that  he  actod  only  as 
attorney. 

**  Judgment  fur  the  plaintiff  per 
totam  Curiam" 


[  ♦516  ] 


X  Probably  the  same  case  as  that  mentioned  in  1  Stra.  300,  on  a  question 

as  to  tlie  costs. 

s  ■  2 
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Qltn,  Bart,   the  agent.    The  defendant  therefore  cannot  resist  the  action 
Baker.      either  in  form  or  substance.     Any  individual  might  as  well  say 
that  he  would  make  his  bond  negotiable. 

Grose,  J. : 

The  defendant  cannot  hold  this  property  without  the  consent 
of  the  true  owner  to  the  delivery. 

Le  Bulnc,  J. : 

Even  if  the  case  went  to  trial  again  to  inquire  into  the  fact  of 
the  negotiability  of  India  bonds,  the  defendant  would  neTer  be 
able  to  persuade  a  jury  to  find  that  they  were  negotiable 
instruments  like  bills  of  exchange. 

Baylet,  J. : 

If  the  defendant  had  gone  into  the  market  and  bought  these 
bonds  without  any  knowledge  of  the  defect  of  title  in  the  person 
who  sold  them,  that  would  have  been  a  different  case :  but  here 
he  took  them  from  his  own  agents,  which  agents  knew  that  he 
had  no  authority  to  sell  them. 

Best,  for  the  defendant,  acquiesced  upon  this  expression  of 
the  clear  opinion  of  the  Court. 

Postea  to  the  plaintiffs. 


i«ii.  PASMORE  V.  NOETH-t 

^^^'  (13  East,  517—522.) 

J  517  ]  The  indorsee  of  a  bill  of  exchange,  made  payable  65  days  after  date, 

which  was  issued  by  the  drawer,  and  indorsed  by  the  payee,  who  died 
before  the  day  when  it  bore  date,  may  make  title  through  such  ixidorse- 
ment  to  recover  on  the  bill  against  the  drawer. 

The  plaintiff,  as  indorsee,  sued  the  defendant,  as  drawer  of  a 
bill  of  exchange,  dated  Huddersfield,  11th  May,  1810,  whereby 
the  defendant  required  William  Brook  &  Co.  London,  65  days 
after  date,  to  pay  to  Thomas  Totty,  or  order,  2001.  value  received, 

|-  Confirmed  by  Bills  of  Exchange  Act,  1882,  s.  13  (2).— B.  C. 
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SDd  place  the  same  to  account,  as  advised.    At  the  trial  in     Pasmobe 

London,  before  Lord  Ellenborough,  Ch.  J.,  a  verdict  was  found      nobth. 

for  the  plaintiff  for  233Z.,  subject  to  the  opinion  of  the  Court  on 

the  following  case. 
The  defendant,  on  the  4th  of  May,  1810,  drew  the  bill  in 

question,  dated  the  11th,  and  delivered  it  to  Totty,  the  payee, 

who,   after  indorsing  it  for  a  valuable  consideration  to  the 

plaintiff  on  the  5th  of  May,  died  on  the  same  day. 

[The  only  question  of  general  interest  in  the  case  was  whether 

the  bill  having  been  drawn  and  indorsed  to  the  plaintiff  before 

the  day  that  it  bears  date,  and  the  payee  having  died  before  that 
day,  it  was  a  valid  and  negotiable  instrument  at  the  time,  within 

the  custom  of  merchants,  so  that  the  payee  could  convey  a  title 

to  H  by  his  indorsement  to  the  plaintiff? 

It  was  argued  by  Ricliardson  for  the  plaintiff,  that  the  date  of 
a  bill,  as  of  a  deed,t  is  in  itself  quite  immaterial  in  respect  of 
the  obligation  of  the  parties  to  it ;  for  if  a  deed  have  no  date,  or 
a  false,  or  impossible  date,  it  takes  effect  from  the  delivery :  the 
presumption  of  law  is  that  it  is  meant  to  operate  immediately,  if 
no  other  period  of  operation  be  assigned  by  the  terms  of  the 
deed  itself.  Here  the  date  is  no  otherwise  material,  than  as  it 
serves  to  ascertain  by  reference  the  period  at  which  the  bill  was 
intended  to  become  payable,  and  whether  it  was  antedated  or 
post-dated  can  make  no  difference  in  this  case,  it  being  made 
I)ayable  65  days  after  the  actual  date.] 

LoBD  Ellenborough,  Ch.  J. :  [  520  ] 

The  period  at  which  the  bill  is  payable  appears  in  this  case  by 

reference  to  the  actual  date ;  and  so  far  only  it  is  material  to 

advert  to  it.    All  that  we  have  of  statuteable  recognition  upon 

this  subject  is  against  the  general  materiality  of  the  date :  for 

the  stat.  17  Geo.  IIL  c.  80,  requires  (amongst  other  things)  that 

bills  of  exchange  and  promissory  notes,  &c.  for  sums  of  20^.,  and 

less  than  5/.,  ''  shall  bear  date  before  or  at  the  time  of  drawing 

or  issuing  the  same,  and  not  on  any  day  subsequent  thereto ; " 

-wliich  implies  that  the  same  regulation  is  not  necessary  to  be 

observed  in  other  bills   for  larger  sums.     Let  us  hear   what 

t  Com.  Dig.  328,  Fait,  B.  3. 
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Paimobx  objection  the  defendant's  'counsel  makes  to  this  bill :  does  he 
KoBTR.  mean  to  say  that  it  was  in  abeyance  in  the  intennediate  time 
[  *52i  ]      between  the  issuing  of  it  and  the  date. 

LitiUdale  for  the  defendant : 

The  bill  never  had  any  operation  by  the  custom  of  merchants, 
which  does  not  apply  to  an  instrument  carrying  a  false  appear- 
ance and  deception  upon  the  face  of  it.  It  was  only  meant  to  be 
taken  as  issued  at  the  time  of  the  date,  and  till  that  day  it  was 
not  a  negotiable  instrument,  however  it  might  bind  the  drawer 
to  answer  for  the  amount  to  the  payee  or  his  executors.  The 
indorsement  then  was  with  reference  to  the  same  time,  and 
could  not  have  had  any  legal  operation  till  then ;  but  before  that 
time  arrived  the  death  of  the  payee  destroyed  the  possibility  of 
its  ever  becoming  a  negotiable  instrument. 

Lord  Ellenborouoh,  Gh.  J. : 

What  deception  does  the  post-dating  hold  out  ?  Whoever  takes 
the  bill  before  the  day  when  it  bears  date  must  see  that  it  is 
only  payable  at  65  days  after  that  date.  A  bill  without  any 
date  would  still  be  a  good  bill :  then  why  is  not  this  as  good  ? 
The  Act  to  which  I  have  referred  directs  that  bills  drawn  for  less 
than  U,  shall  be  made  payable  within  three  weeks  after  the 
date ;  which  would  have  been  futile,  without  prohibiting  them 
to  be  post-dated.  The  post-dating  of  drafts  upon  bankers,  unless 
drawn  upon  bill  of  exchange  stamps,  is  by  another  Act  t  pro- 
hibited under  a  penalty,  and  the  draft  made  void:  and  this 
[  *622  ]  perhaps  *may  have  led  to  the  idea  that  this  bill  was  void,  to 
which  the  same  objection  does  not  apply.  The  time  of  payment 
in  this  case  is  certain  with  reference  to  the  actual  date. 

The  rest  of  the  Court  (Grose,  J.  absent)  agreed ;  Le  Blanc,  J* 
adding,  that  the  very  party  who  now  set  up  the  defence,  that  this 
was  not  a  negotiable  instrument,  was  th^  person  who  issued  it 

t  Vide  48  Qeo.  III.  c.  149,  b.  12.  day  of  the  date,  thougk  not  intezided 

In  Allen  y.  Keeves,   1  East,  435,  it  to  be  uaed  till  that  day,  required  U> 

was  held  that  a  draft  on  a  banker  be  stamped  by  the  stat.  31  Qeo.  lU. 

post-dated,   and   issued  before  the  c.  23. 
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into  the  world  as  such.    And  they  held  that  the  plaintiff  was  pasuobe 

entitled  to  recover  for  the  whole  amount  of  the  bill ;  for  which  uobth, 
he  took  his  judgment  accordingly. 


"WALLACE  AND  Others,    Assignees   of  ANDERSON       is". 
AND  EADES,  Bankrupts,  v.  BREEDS  and  Another.  —  " 

(13  East,  522—526.)  [  522  ] 

Where  a  sale-note  for  the  purchase  of  50  tons  of  Greenland  oil  was 
delivered  by  the  sellers'  broker  to  the  purchasers  to  be  paid  for  by  their 
acceptance,  payable  at  a  future  day ;  and  they  afterwards  received  from 
the  sellers  an  order  on  their  wharfingers  for  the  delivery  of  the  50  out 
of  90  tons  of  their  oil ;  yet  as  the  custom  of  the  trade  was  for  the  casks 
to  be  searched  by  the  sellers*  cooper,  and  for  a  broker  on  behalf  of  both 
parties  to  ascertain  the  foot  dirt  and  water  in  each  (for  which  allowance 
was  to  be  made,)  and  then  the  casks  were  to  be  filled  up  by  the  sellers' 
cooper  at  their  expense ;  all  which  was  to  precede  the  delivery  to  the 
buyer  :  held  that  the  sale  was  not  complete  to  pass  the  property ;  but 
that  the  sellers,  on  the  insolvency  and  subsequent  bankruptcy  of  the 
buyers,  before  such  acts  done  and  delivery  made,  might  countermand  it. 

In  trover  for  50  tons  of  Greenland  oil,  a  verdict  was  found  for 
the  plaintiffs  for  2,2002.  at  the  trial  before  Lord  Ellenbobough,  ^ 

Ch.  J.  at  Gaildhall,  subject  to  the  opinion  of  the  Court  on  this 
case: 

Anderson  and  Eades  being  traders  and  co-partners,  on  the 
Ist  of  February,  1810,  before  their  bankruptcy,  purchased  of 
Heselton  and  Smith,  through  their  brokers  Day  and  Pierce, 
50  tons  of  Greenland  oil,  then  lying  at  Griffin's- wharf  in  casks, 
at  44L  per  ton,  to  be  paid  for  by  the  buyers'  acceptance  at 
4  months  from  the  expiration  of  14  days;  and  the  following 
sale-note  was  thereupon  delivered  *to  Anderson  and  Eades.  I  ***23  ] 
*'  Sold  for  Heselton  and  Smith  to  Anderson  and  Eades  50  tons 
of  Greenland  oil,  at  442.  per  ton  in  casks,  to  be  received  at 
Griffin's-wharf  in  14  days,  and  paid  for  by  the  buyer's  accept- 
ance at  4  months  from  the  expiration  of  14  days.  Allowance 
for  foot-dirt  and  water  as  customary.  Day  and  Pierce,  brokers. 
February  1st,  1810." 

The  defendants  are  wharfingers  and  co-partners,  and  carry  on 
their  business  at  Griffin's-wharf,  where  the  oil  purchased  was 
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Wallace     lying.    On  the  13th  February  1810,  Anderson  and  Eades  applied 

■m 

Bbbeds.  by  letter  to  Heselton  and  Smith  for  an  order  of  delivery  of  the 
oil ;  which  order  was  given  as  follows :  **  Messrs.  Breeds  and 
Farncomb,  Griffin's-wharf — Please  to  deliver  to  Messrs.  Ander- 
son and  Eades  50  tons  of  our  Greenland  oil,  ex  90  tons. 
February  15,  1810.  H.  and  S."  The  order  was  sent  to  the 
defendants*  wharf,  and  received  by  their  clerk  in  their  counting- 
house  on  the  18th  of  February.  On  the  14th,  Anderson  and 
Eades  being  then  in  insolvent  circumstances,  the  order  was 
countermanded  by  Heselton  and  Smith,  and  at  the  time  of  such 
countermand  nothing  had  been  done  upon  the  order :  the  oil 
remained  in  the  same  state  as  at  the  time  of  sale.  The  oil  has 
since  been  delivered  to  Heselton  and  Smith  by  the  defendants. 
On  the  4th  of  April,  1810,  Anderson  and  Eades  became 
bankrupts :  shortly  afterwards  a  commission  was  duly  issued 
against  them,  under  which  the  plaintiffs  were  chosen  assignees, 
and  on  the  15th  of  June,  1810,  demanded  the  50  tons  of  oil  from 
the  defendants.  Before  Greenland  oil  is  delivered,  it  is  the 
constant  custom  to  have  the  casks  searched  by  a  cooper  employed 
by  the  seller ;  and  it  is  also  the  custom  for  a  broker,  on  behalf 
both  of  the  buyer  and  seller,  to  attend  to  make  a  minute  of  the 
foot-dirt  and  water  in  each  cask ;  and  the  casks  are  then  filled 

[  ♦52i  ]  *up  by  the  seller's  cooper  at  the  seller's  expense,  and  delivered 
in  a  complete  state,  containing  the  quantity  sold ;  none  of  which 
circumstances  had  taken  place  at  the  time  of  the  countermand. 
At  the  time  of  the  sale  and  countermand  Heselton  and  Smith 
had  90  tons  of  oil  contained  in  180  casks  lying  at  the  defendants' 
wharf.  If  the  plaintiffs  were  entitled  to  recover,  the  verdict  was 
to  stand :  if  not,  then  a  nonsuit  was  to  be  entered. 

Scarlett,  for  the  plaintiffs,  contended  that  the  property  in 
the  50  tons  of  oil  passed  to  the  bankrupts,  upon  the  order  for 
delivery  to  them  from  the  sellers,  received  by  the  defendants, 
the  wharfingers,  on  the  day  before  the  countermand.  He 
compared  this  to  the  case  of  Whitehmise  v.  Frost,f  where  a 
similar  order  for  delivery  of  10  out  of  40  tons  of  oil ;  the  whole 
of  which  remained  in  the  custody  of  the  original  owners ;  (which 

t  11  B.  B.  491  (12  East,  614). 
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order  was  made  by  the  former  purchaser  of  the  10  tons,  and     Wallace 

was  accepted  by  the  original  owners,  but  not  measured  out  by      breeds. 

them ;)  was  held  to  pass  the  property  to  the  sub-vendees  of  the 

10  tons,  who  afterwards  became  bankrupts  before  the  delivery. 

And  he  endeavoured  to  distinguish  this  from  liugg  v.  Mineit,f 

which  was  a  sale  of  turpentine  in  casks,  by  auction,  at  so  much 

a  cwt. ;  where  the  casks  were  to  be  taken  at  a  certain  marked 

quantity ;  except  the  two  last,  out  of  which  the  seller  was  to  fill 

lip  all  the  rest  before  they  were  delivered.     There  the  property 

in  the  casks  which  were  filled  up  was  held  to  pass  to  the 

purchasers,  notwithstanding  they  remained  in  the  warehouse  of 

the  seller :  but  it  was  not  held  to  pass  in  those  casks  which 

remained  to  be  filled  up  by  the  seller,  nor  in  the  two  last  which 

were  sold  at  uncertain  quantities.    But  *there  the  price  could      [  ^525  ] 

not  be  ascertained  till  the  casks  were  filled  up,  the  turpentine 

having  been  sold  by  the  cwt. ;  nor  as  to  the  two  last  casks,  till 

the  actual  measurement  of  what  remained  after  filling  up  the 

rest :  the  contract  therefore  was  not  completed,   for  want  of 

ascertaining  the  quantity  sold,  which  was  to  be  done  by  the 

seller.     Whereas  here,  the  sale  was  of  a  specific  quantity,  and  at 

a  certain  price ;  and  nothing  remained  to  be  done  to  ascertain 

either  the  quantity  t  or  the  price ;  but  only  it  was  to  be  measured 

out  by  the  wharfingers,  as  in  Whitehouse  v.  Frost  it  was  to  be 

measured  out    by   the  original   owners,   in  whose  custody  it 

remained.    And  as  to  the  custom  for  the  seller's  cooper  to  search 

the  casks  previous  to  the  delivery  of  the  oil ;  that  cannot  vary 

the  quantity  or  price  of  it ;  and  so  cannot  affect  the  contract  of 

sale ;   nor  can  the  subsequent  allowance  for  foot-dirt  water, 

^which  was  to  be  ascertained  by  the  common  agent  of  the  buyer 

and  seller. 

HiORD  Ellenborough,  Ch.  J. : 

The  difference  between  this  case,  and  that  of  indtehouse  v. 
J^rosty  is  that  there  nothing  remained  to  be  done  by  the  seller  in 
order  to  complete  the  sale  as  between  him  and  the  buyer :  but 
liere  it  is  expressly  found  that  some  things  did  remain  to  be  done 

+  10  B.  E.  475  (11  East,  210). 

X  Vide  Zagury  v.  Furndl,  11  B.  R.  704  (2  Camp.  N.  P.  Cas  240). 
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Wallace  by  the  seller  which  were  to  precede  the  delivery  to  the  buyer  : 
Bbbbds.  ^ho  casks  were  to  be  searched  by  a  cooper  employed  by 
the  seller,  and  after  the  foot-dirt  and  water  in  each  cask  were 
ascertained  by  the  broker  attending  on  behalf  of  both  parties,  the 
casks  were  to  be  filled  up  by  the  seller's  cooper  at  his  expense, 
and  delivered  in  a  complete  state,  containing  the  quantity  sold. 
These  were  material  acts  to  be  done  by  the  seller  before  the 
[  '^^G  ]  delivery  *to  the  buyer :  and  the  Courts  have  frequently  laid 
hold  of  circumstances  like  these  to  retain  the  property  in  favour 
of  the  unpaid  seller :  and  before  the  oil  was  measured  out  and 
these  things  were  done,  the  delivery  was  countermanded. 

The  other  Judges  concurred  in  a 

Judgment  of  nonsuit  to  be  entered. 

Parnther  was  to  have  argued  for  the  defendants. 


1811.  OWSTON  V.  OGLE. 

^^^'  (13  East,  53&-.M3.) 

[  1^88  ]  Part-owners  of  a  ship  haviDg  agreed  '*  Each  and  every  of  them  witli 

the  others  and  each  and  every  of  the  others,"  that  the  ship  should  pro- 
ceed on  a  certain  voyage,  under  the  exclusive  management  and  control 
of  one  of  them  as  ship*s  husband;  and  that  after  her  retorn  '*  a  fall 
account  should  be  made  of  the  said  ship  and  her  concerns,'*  and  the  neat 
profits  be  divided  in  proportion,  after  deducting  all  charges ;  the  duty  of 
making  out  such  account  is  cast  upon  the  ship's  husband ;  and  for  not 
doing  so,  and  not  dividing  the  neat  profits  after  deducting  all  dutrges, 
within  a  reasonable  time  after  the  ship's  return,  an  action  lies  against 
him  upon  the  agreement  by  each  of  the  part-owners ;  though  it  be  not 
ayerred  in  terms  that  the  charges  were  or  could  have  been  ascertained 
before  the  action  brought ;  for  that  is  matter  of  defence.! 

The  plaintiff  declared  upon  a  special  agreement  in  writing, 
dated  17th  of  April,  1809,  made  between  himself  and  the 
defendant,  and  several  others  by  name,  part  owners  of  a  ship  ; 
whereby  they  and  each  and  every  of  them  did  agree  to  and  with 
the  others  and  each  and  every  of  the  others,  among  other  things, 
that  the  ship  should  proceed  on  a  voyage  to  the  West  Indies,  and 
should  be  under  the  exclusive  management  and  control  of  the 

t  As  to  a  suit  in  equity  between  part-owners  of  a  ship,  see  Vanner  t. 
Fro$t  (1870)  39  L.  J.  Ch.  626.— B.  C. 
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defendant,  as  husband  thereof,  without  any  interference  ;  that  he      Owstox 
might  repair,  fit  her  out,  and  supply  her  with  all  such  stores  as       oaLs. 
he  thought  expedient  for  the  said  voyage ;  and  that  each  of  the 
parties  should,  on  the  defendant's  request,  advance  and  pay  him 
a  proportion  of  all  sums    he    might    think  necessary  to  be 
expended,  &c. ;  and  that  all  losses,  charges,  and  expenses  should 
be  borne  by  all  the  parties  in  like  proportion.    And  that  after 
the  ship  returned  from  her  voyage  a  full  account   should  be 
made  out  of  the  said  ship  and  her  concerns,  and  the  neat  profits 
should  be  divided  according  to  the  proportions  in  the  said  ship, 
after  deducting  all  charges  and  expenses.     The  declaration  then, 
after  stating    mutual    promises  to  perform,   alleged,  that    in 
pursuance  of  the  agreement,  the  ship  proceeded  on  her  voyage 
to  the  West  Indies,  and  returned  on  the  1st  of  September,  1809, 
and  was  during  all  the  time  under  the  exclusive  management 
and  control  of  the  defendant,  as  husband  thereof,  without  any 
interference :  that  the  defendant  repaired  and  fitted  her  out,  and 
supplied  her  with  stores  for  the  voyage,  and  afterwards  received 
the  proceeds  of  the  voyage,  and  that  the  *neat  profits  thereof      [  *^^^  3 
amounted  to  4,000Z. ;  and  that  the  plaintiff's  proportion,  as  part- 
owner,  amounted  to  1002.  88.  Sd. :  of  all  which  the  defendant  had 
notice.     And  it  was  then  and  there  the  duty  of  the  defendant,  as 
husband  of  the  said  ship,  to  make  out  a  full  account  of  the  said 
ship  and  her  concerns,  and  to  divide  and  cause  to  be  divided  the 
neat  profits,  according  to  the  proportions  in  the  said  ship,  after 
deducting  all  charges  and  expenses  :  yet,  that  the  defendant  had 
not  maide  out  a  full  account,  or  any  account  at  all,  of  the  said 
ship  and  her  concerns  in  the  said  voyage  ;  nor  had  he  divided 
the  neat  profits  in  the  said  ship,  after  deducting  all  charges  and 
expenses ;  although  the  defendant  was  requested  so  to  do,  and  a 
reasonable  time  for  that  purpose  has  long  since  elapsed.     There 
was  a  second  count  to  the  same  effect,  only  stating  the  agreement 
to   be  made  between  the  plaintiff  and  defendant,  and  other 
persons,  not  naming  them.    To  these  the  defendant  demurred, 
and  assigned  these  special  causes  of  demurrer:    1.   That  the 
plaintiff  and  defendant  were,  with  certain  other  persons,  part- 
owners  and  partners  in  the  ship,  and  that  the  action  is  brought 
on  a  partnership  account  relating  to  it.    2.  That  other  persons 
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OwBTox  were  jointly  interested  in  the  agreement,  who  oaght  to  have  sued 
OoLB.  jointly  with  the  plaintiff,  and  that  the  plaintiff  ought  not  to  have 
sued  alone  for  the  alleged  breach  of  the  agreement  in  not  making 
out  a  full  account  of  the  ship  and  her  concerns.  3.  That  it  does 
not  appear  by  the  agreement  that  it  was  the  duty  of  the 
defendant  to  make  out  a  full  account  of  the  ship  and  her 
concerns,  and  to  divide  the  neat  profits  according  to  the 
proportions  in  the  ship,  after  deducting  all  charges  and 
expenses.  4.  That  by  reason  of  any  duty  relating  to  a  partner- 
[  ♦540  ]  ship  in  the  ship,  independent  of  the  agreement,  the  *defendant 
is  not  liable  to  an  action  at  law.  5.  That  it  does  not  appear 
that  by  reason  of  the  defendant's  having  been  ship's  husband  in 
one  voyage,  it  was  his  duty  to  make  out  a  full  account  of  the  ship 
and  her  concerns,  which  might  comprehend  accounts  of  several 
voyages.  6.  That  it  does  not  appear  that  the  defendant  had  the 
means  of  making  out  a  full  account  of  the  ship  and  her  concerns, 
and  of  dividing  the  neat  profits ;  or  that  the  costs  and  charges  of 
the  ship  and  her  concerns  were  ascertained  so  as  to  be  deducted. 
7.  That  the  defendant  was  not  bound  to  divide  the  neat  profits 
of  the  said  profits,  and  did  not  agree  to  do  the  same  ;  although 
he  might  be  bound  and  have  agreed  to  divide  the  neat  profits  of 
the  ship  and  her  concerns. 

F.  Pollock,  in  support  of  the  demurrer,  first  relied  on  the 
objection,  that  it  appears  upon  the  face  of  the  declaration,  that 
there  are  other  persons  who  possess  a  joint  interest  with  the 
l^laintiff  in  the  subject-matter  of  this  agreement,  the  breach  of 
which  is  complained  of,  and  who  therefore  ought  to  have  joined 
in  this  action  against  the  defendant  as  ship's  husband,  for  not 
accounting ;  supposing  he  was  answerable  at  all  for  the  breach 
as  alleged.  As  in  Eccleston  and  Wife,  Executors  of  Castle  v. 
Clipsham,^  it  was  held,  that  though  a  covenant  be  joint  and 
several  in  the  terms  of  it ;  yet  if  the  interest  and  cause  of  action 
be  joint,  the  action  must  be  brought  by  all  the  covenantees.  A 
joint  and  several  covenant  must  be  understood  to  be  joint 
wherever  the  interest  is  joint,  and  several  where  the  interest  is 
several.     Now  here,  as  between  the  ship's  husband   and  the 

t  Saund.  153. 
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other  persons  interested  in  the  adventure,   until  the  account      Owston 
was  taken  *and  the  several  shares  of  each  ascertained,  there       ogle. 
were  no  several  interests,   but  only  one  joint  interest ;    there      [  ♦541  2 
was  only  to  be  one  account,  not  several  accounts ;  and  all  were 
alike  interested  in  the  statement  of  the  account  to  be  made. 

(Lord  Ellenborough,  Ch.  J. :  Each  might  have  a  several  in- 
terest in  the  making  out  of  the  account  by  which  his  share  was  to 
be  ascertained,  before  an  actual  division  made  of  the  profits  of 
the  adventure.  The  covenants  are  not  only  several  in  the  terms 
of  the  instrument,  but  it  appears  to  me  that  they  were  meant  so 
to  be. 

Lb  Blanc,  J. :  In  the  case  cited  there  was  clearly  a  joint 
damage.) 

As  to  all  the  rest  of  the  world  these  parties  were  clearly  jomt 
tenants  and  partners  till  an  actual  division  was  made.  Upon 
covenants  of  this  kind  it  is  usual  to  make  out  only  one  general 
account,  which  is  submitted  to  the  inspection  of  all. 

LoBD  Ellenborough,  Gh.  J. : 

Each  of  the  adventurers  was  to  derive  from  the  ship's  husband 
the  account  of  the  ship's  proceedings ;  what  had  been  disbursed, 
and  what  she  had  earned ;  in  order  that  he  might  have  the 
means  of  ascertaining  the  amount  of  his  own  share.  Is  it  not 
then  reasonable  that  the  covenant  to  account  should  be  several  ? 
There  could  indeed  be  no  account  of  the  neat  profits,  nor  could 
any  division  of  the  neat  profits  be  made,  until  the  period  arrived 
when  the  charges  and  gains  of  the  voyage  were  ascertained ;  but 
before  that  division  was  to  be  made,  each  would  be  entitled  to 
have  an  account ;  and  whether  usual  or  not,  it  is  very  reasonable 
that  he  should.  The  object  of  the  covenant  seems  to  have  been 
to  prevent  a  suit  in  equity. 

Baylet,  J. :  [  .^42  ] 

If  the  covenant  to  account  were  not  several,  then  the  ship's 
husband  shewing  the  account  to  any  one  of  the  adventurers  would 
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OwsTOK      be  an  answer  to  an  action  for  not  shewing  it  to  any  other,  and 
OoLE.       ^11  ^^6  others  might  remain  in  ignorance  of  it. 

2nd  Objection.  That  though  the  declaration  alleges  that  it 
Mas  the  duty  of  the  defendant,  as  ship's  husband,  to  make  oat 
the  account,  yet  the  agreement  itself  stated  does  not  import  so 
much  :  it  only  states  that ''  a  full  account  should  be  made  oat; " 
but  it  does  not  require  this  to  be  done  by  the  defendant.  A  bill 
in  equity,  or  an  action  of  account,  would  be  the  proper  remedy, 
and  not  this  action.  The  declaration  should  at  least  have 
charged,  that  in  consideration  that  the  defendant  was  ship's 
husband,  he  had  engaged  to  make  out  an  account ;  but  the  terms 
of  the  agreement  impose  no  such  duty  on  him. 

LoBD  Ellenborough,  Ch.  J. : 

The  duty  results  from  the  whole  of  the  agreement.  The 
person  who  was  to  have  the  exclusive  management  of  the  con- 
cern, and  who  alone  could  have  the  information  necessary  for  the 
purpose,  must  be  the  person  who,  in  the  contemplation  of  the 
parties,  was  to  make  out  the  account ;  and  that  is  the  defendant, 
the  ship's  husband. 

drd  Objection.  A  difference  is  made  in  the  declaration  be- 
tween an  account  of  the  proceeds  of  the  voyage,  and  of  the 
ship  and  her  concerns,  generally ;  but  the  agreement  does  not 
impose  any  such  general  duty  on  the  defendant,  but  only  in 
respect  of  the  voyage  in  contemplation. 

[  :m  ]       Lord  I^riLBNBORouGH,  Ch.  J. : 

The  concerns  of  the  ship  must  be  taken  to  be  with  reference  to 
the  voyage.  As  between  the  parties  to  this  agreement,  the  ship 
had  no  concerns  but  with  reference  to  the  voyage. 

Le  Blanc,  J. : 
It  is  so  limited  in  the  terms  in  which  the  breach  is  laid. 

'    4th  Objection.    It  is  not  averred  that  the  charges  and  ex- 
penses were  or  could  have  been  settled  at  the  time  of  the  action 
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brought ;  Trithout  which  the  account  could  not  be  made  out,  nor      Owston 

OOLS. 


tlie  neat  profits  ascertained  or  divided. 


LoBD  Ellenborouoh,  Gh.  J. : 

The  neat  profits  must  mean  after  all  charges  and  expenses 
deducted  :  the  plaintiff  claims  no  more :  the  ship's  husband  has 
been  struggUng  to  evade  the  duties  hnposed  on  him  by  the 


agreement. 


Per  Curiam  : 


Judgment  for  the  plaintiff . 


Abbott  was  to  have  argued  for  the  plaintiff. 


Ex  PAKTE  EDWARD   BOGGIN. 

(13  East,  549—551.) 

A  carpenter  belonging  to  a  yessel  employed  in  the  coal  and  coasting 
trade  is  not  exempted  from  being  impressed  by  any  statute  now  in  force. 

Dampier  moved  for  a  rule  to  shew  cause  why  a  writ  of  habeas 
corpus  should  not  issue  to  the  captain  of  his  Majesty's  ship 
Roebuck  to  bring  up  the  body  of  E.  Boggin,  who  had  been  im- 
pressed on  the  12th  of  April  last  from  the  Ceres,  a  coal  vessel  of 
224  tons,  belonging  to  North  Shields,  on  board  of  which  he  was 
carpenter,  and  had  been  such  since  the  9th  of  February,  and 
which  vessel  was  then  in  Yarmouth  Koads  upon  her  coasting 
voyage.  There  was  the  usual  affidavit  that  the  applicant  had 
not  entered,  &c.  since  his  impressment.  He  referred  to  a  case, 
ijvhich  was  lately  before  the  Court,  where  they  had  *.co98idered 
that  the  captain  t  of  a  trading  vessel  was  not  a  proper  subject  of 


t  This  was  the  case  of  one  Cbala- 
coznbe,  the  master  and  part-owner  of 
A  iressel  in  the  coal  and  coasting  trade, 
^wliich  came  before  the  Court  in  last 
Xrilary  Term.  JerviSy  as  counsel  for 
tiie  Admiralty,  in  shewing  cause 
against  the  issuing  of  the  writ, 
x^presented  that  general  directions 
^were  given,  as  a  matter  of  grace  and 
favour,  not  to  press  seafaring  persons 


of  this  description ;  though  he  denied 
that  they  had  any  exemption  of  right. 
Lord  Ellenborouoh,  Ch.  J.  said — 
considering  it  merely  as  a  question 
of  discretion,  is  it  not  more  fit  that 
this  should  stand  over  for  the  con- 
sideration of  the  Admiralty,  to  whom 
the  matter  ought  to  be  disclosed? 
This  is  a  most  useful  and  highly 
meritorious  service;    and  it  is  not 


1811. 
May  24. 

[649] 
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Ex  parte 
BoooiN. 


r  •wi  ] 


the  impress  service.  This  applicant,  he  admitted,  had  not  quite 
80  strong  a  claim  for  exemption ;  though  from  the  necessity  of 
his  occupation  on  board  a  ship  of  this  burthen,  his  claim  ^as 
considerable,  and  was  recognised  by  the  legislature  in  the  stat.  2 
&  3  Ann.  c.  6,  s.  20,  though  not  now  an  existing  law.  The 
statute  provided  that  during  the  then  war,  there  should  be 
allowed  yearly,  free  from  impressing,  to  every  master  of  any 
vessel  employed  in  the  coal  trade,  beside  the  said  master,  and 
master's  mate,  and  carpenter,  one  able  seamen  for  every  100 
tons  burthen,  &c.  and  imposes  a  penalty  on  any  officer  impress- 
ing men  so  allowed. 

Lord  Ellenbobouoh,  Ch.  J. : 

There  might  be  an  implication  drawn  from  that  Act,  in  favour 
of  the  master  s  exemption,  which  does  not  apply  to  the  others 
named  ;  for  if  the  master,  who  was  to  be  the  nominator  f  of  the 
seamen  to  be  exempted,  were  not  himself  exempt  from  *  being 
impressed,  there  might  be  no  seamen  nominated.  It  rather 
seems  however  that  those  persons  were  only  exempted  by 
force  of  the  Act ;  and  that  being  expired,  the  exemption  has 
ceased. 


Baylby,  J. : 

If  a  carpenter  in  the  coal  trade  were  to  be  exempted  on  general 
grounds,  the  same  exemption  would  extend  to  carpenters  in 
every  maritime  trade. 


Per  Curiam  : 

discreet  that  a  right  of  this  kind 
should  be  pushed  to  the  extreme. 
(After  some  hesitation  expressed,  his 
Jjoidship  added — )  As  it  is  a  question 
of  great  public  importance,  let  the 
writ  go,  and  the  o£Bcer  may  make 
what  return  he  shall  be  advised. 

The  case  was  never  discussed  again ; 
for  the  Lords  Commissioners  of  the 
Admiralty,  on  being  apprized  of  the 
matter,  and  upon  some  special  cir- 


Ride  refused, 

cumstances  which  had  occurred  after 
the  writ  issued,  by  which  the  execu- 
tion of  it  was,  by  mistake  of  the 
officer  at  the  ]M>rt  where  the  man 
was,  delayed  for  a  few  days,  oideieil 
Chalaoombe  to  be  discharged. 

t  This  seems  to  have  been  hy  the 
stat.  6  &  7  W.  III.  c.  18,  s.  19,  which 
in  GaUiU'B  case,  7  T.  R,  673,  was 
held  to  be  no  longer  in  force. 
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BELL  V.  BYENE.  isii. 

(13  Eaat,  564—564.)  May2h. 

An  action  for  a  libel,  charging  in  one  count  that  the  defendant  pub-  [  554  ] 
liflhed  it  as  piirporting  to  be  a  letter  from  A.  to  B. ;  and  in  another 
charging  generally  that  the  defendant  published  the  libellous  matter, 
is  not  sustained  by  proof  of  a  publication,  wherein  the  defendant  stated 
that  in  a  debate  in  the  Irish  House  of  Commons,  several  years  before, 
the  Attorney-General  of  Ireland  had  read  such  a  letter;  and  then 
stating  the  libellous  matter  as  said  by  him,  in  commenting  upon  the 
letter :  for  the  characters  of  the  several  libels  are  essentially  different, 
though  the  slander  imputed  may  be  the  same. 

It  seems  also  that  a  libellous  assertion  that  the  plaintiff  "  has  been 
for  some  time  past  confined  on  a  charge  of  high  treason,"  taken  as  a 
fact  asserted  generally  by  the  publisher  on  his  own  knowledge,  would 
refer  to  the  period  of  the  publication,  and  therefore  would  not  be  proved 
by  shewing  that  it  was  asserted  to  have  been  said  by  another  some  years 
l)efore,  and  consequently  referring  to  the  period  when  it  was  so  said. 

But  proof  of  a  warrant,  to  arrest  on  suspicion  of  high  treason,  will 
not  sustain  a  justification  that  the  plaintiff  was  arrested  and  confined  on 
a  charge  of  high  treason. 

This  was  an  action  on  the  case  for  a  libel  upon  the  plaintiff, 

contained  in  the  Morning  Post  newspaper  of  the  15th  of  May, 

1810 ;  and  in  the  first  count  the  defendant  was  charged  with 

having  printed  and  published  the  libel  on  the  plaintiff  '^  as  and 

purporting  to  be  a  letter  written  from  A.  to  R.  0*C.,  viz. :  I 

(meaning  the  said  A.,)  have  sold  all  my  property  to  B. ;  yet  it 

may  still  go  on  in  my  name  ;  and  the  rents  are  to  be  transmitted 

to  Hngh  Bell,  Esquire,  40,  Charterhouse-square ;  (meaning  the 

plaintiff.)     Mr.  Bell  (meaning  the  plaintiff,)  has  been  for  some 

time  i>a8t  confined  in  England  on  a  charge  of  high  treason.'' 

The  three  next  counts  also  charged  the  libel  to  be  printed  and 

published  by  the  defendant  as  and  purporting  to  be  a  letter 

written  from  A.  to  B.  0*G.     The  5th  and  6th  counts  stated, 

generally,  that  the  defendant,  on  the  day  and  year  aforesaid, 

published  the  libellous  matter  following,  of  and  concerning  the 

plaintiff;   viz.,  Mr.  Bell  (meaning  the  plaintiff,)  has  been  for 

some  time  past  confined  in  England  on  a  charge  of  high  treason : 

concluding  with  an  averment,  negativing  the  fact  of  the  plaintiff's 

having   ever  been  confined  in  England  on  a  charge  of  high 
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Bkll  The  defendant  pleaded  the  general  issue  of  not  guilty ;  and 

Btrne.  aIbo  two  several  justifications :  Ist,  That  before  "^the  time  men- 
[  *555  ]  tioned  in  the  declaration,  the  plaintiff  had  been  confined  in 
England  on  a  charge  of  high  treason.  2ndly,  As  to  the  libels 
stated  in  the  5th  and  6th  counts,  that  before  the  publication  of 
them,  and  also  before  the  union  of  Great  Britain  and  Ireland,  to 
wit,  on  the  19th  of  February,  1799,  a  motion  had  been  made  in 
the  Irish  House  of  Commons  respecting  the  discharge  of  B.  O'C, 
then  being  in  custody ;  and  upon  that  occasion  a  debate  arose 
and  took  place  in  the  said  House  of  Commons ;  and  his  Majesty's 
then  Attorney-General  for  Ireland  spoke  against  the  discharge  of 
the  said  B.  O'C,  and  in  the  course  of  his  speech  stated  to  that 
House  that  Mr.  Bell  (meaning  the  plaintiff,)  had  been  for  some 
time  past  confined  in  England  on  a  charge  of  high  treason  :  and 
then  the  defendant  averred  that  he  published  a  true  account  of 
that  debate  ;  in  the  course  of  which  account  the  supposed  libel 
occurs.  To  these  justificatory  pleas  the  plaintiff  replied  de  in- 
juria md  propria  y  absque  tali  causd. 

At  the  trial  before  Lord  EUenborough,  Ch.  J.  at  the  sittings 
in  London,  the  plaintiff  proved  the  publication  of  the  libel  in 
question  in  the  defendant's  newspaper  of  the  15th  of  May,  1810 ; 
which  was  part  of  a  long  paragraph  or  statement,  the  direct  and 
professed  object  of  which  was  a  comment  upon  the  conduct  and 
views  of  other  persons  than  the  defendant,  whose  name  appeared 
to  be  introduced  only  collaterally  to  the  principal  subject  of 
discussion.  The  libellous  matter  complained  of  was  prefaced  by 
several  political  reflections  on  the  conduct  of  several  persons 
whose  names  were  mentioned ;  (not  including  the  defendant's,) 
the  liberation  of  one  of  whom  was  the  subject  of  the  Irish 
I  •556  ]  debate.  And  *then  it  proceeds  :  "  The  speech  of  tiie  Attorney- 
General^  in  which  this  exposure  is  so  clearly  made,  and  which 
we  subjoin,  will  be  found  highly  interesting,  and  well  worthy  of 
the  most  serious  attention  ;  inasmuch  as  it  not  only  establishes 
all  the  facts  we  have  from  time  to  time  stated,  but  from  one  of 
the  letters  read  leaves  no  doubt  whatever,"  &c.  Here  it  resume 
the  attack  upon  the  conduct  of  the  persons  before  alluded  to. 
Afterwards  it  professes  to  give  the  Attomey-General's  E^)eech  ;  in 
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which  certain  letters  were  stated  as  read  by  him:  in  one  of       Bell 

which,  from  A.  to  B.  O'C,  the  words  occur,  as  stated  in  the  first      btrke. 

count,  under  the  date  of  "  London,  February  18,  1798,"  viz. : 

"  I  have  sold  all  my  property  to  B. ;  yet  it  may  still  go  on  in  my 

name,  and  the  rents  are  to  be  transmitted  to  Hugh  Bell,  Esq., 

40,  Charterhouse-square."     After  which  immediately  followed 

the  libellous  words  in  question,  without  any  parenthesis  or 

brackets  to  distinguish  them  from  the  letter,  in  the  middle  of 

which  they  were  printed, — "  Mr.  Bell  has  been  for  some  time 

past  confined  in  England  on  a  charge  of  high  treason."    And  the 

first  question  was  whether  these  latter  words  were  meant  to  be 

stated  by  the  publisher  of  the  paper  as  part  of  the  letter  asserted 

to  be  read  by  the  Irish  Attorney-General  in  the  debate,  or  as  a 

running  comment  by  the  Attorney-General  in  his  speech  on  the 

reference  to  the  plaintiff's  name  in  that  letter.    The  sense  of  the 

thing,  compared  with  the  context,  was,  upon  a  particular  and 

accurate  investigation  of  the  whole,  ultimately  considered  by  the 

Court  now  as  establishing  the  letter;  but  this  was  considered 

to  be  doubtful  upon  the  first  perusal  of  it  at  the  trial :  and 

therefore,  when,  upon  the  assumption  that  that  sense  could 

alone  be  put  upon  the  libellous  matter,  *an  objection  was  then      [  *5  >7  ] 

endeavoured  to  be  raised,  that  the  four  first  counts  could  not 

be  supported,  which  charged  the  publication  of  the  libellous 

matter  as  purporting  to  be  contained  in  a  letter  from  A.  to 

R.  0*C.     The  Lord  Chief  Justice  said  that  he  was  not  then 

sufficiently  satisfied  of  it,  but  would  let  the  case  go  to  the  jury  ; 

reserving  however,  on  account  of  the  doubt,  the  benefit  of  the 

objection  to  the  defendant's  counsel,  upon  a  motion  in  Court  for 

entering  a  nonsuit.    Then  other  objections  were  taken,  which 

applied  to  the  two  last  counts,  which  charged  the  defendant  with 

having  stated,  generally,  that  the  plaintiff  had  been  for  some 

time  x>A8t  confined  in  England  on  a  charge  of  high  treason ; 

first,  that  the  proof  was  not  of  an  assertion  by  the  defendant  of 

the  fact    of  the  plaintiff's  having  been  so  confined;  but  ail 

assertion  by  him  that  the  Attorney-General  of  Ireland  had  said 

so ;  which  was  altogether  a  different  kind  of  Ubel.    Next,  that 

the  charge,  as  stated  in  the  5th  and  6th  counts,  must  be  taken  to 

refer  to  the  period  ''for  some  time  past,"  immediately  antecedent 

F  F  2 
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Bell  to  the  publication  of  the  libel,  namely,  "  on  the  day  and  year 
Btbne.  aforesaid,"  which  refers  to  the  16th  of  May,  1810,  the  day  of 
publication  before-mentioned  in  the  declaration :  whereas  the 
libel  proved  evidently  referred  the  period  of  the  plaintiffs 
supposed  confinement  in  England  for  some  time  past,  on  a 
charge  of  high  treason,  to  a  time  past  antecedently  to  the 
speech  of  the  Attorney -General  in  Ireland,  by  whom  the  fact  was 
imputed  to  have  been  asserted,  namely,  before  the  19th  of 
February,  1799.  These  objections  were  also  overruled  at  the 
trial  for  the  present,  with  liberty  to  move  the  Court  upon  them. 
And  the  defendant  then  went  into  his  defence  ;  when  he  proved 
the  apprehension  of  the  plaintiff  upon  a  warrant  from  the  Duke 
[  •SoS  ]  of  *Portland,  then  Secretary  of  State,  in  March,  1798,  on  suspicion 
of  high  treason ;  which  Lord  Ellbkbobough,  Gh.  J.  held  not  to 
be  sufficient  proof  of  the  first  justification,  that  the  plaintiff  had 
been  before  confined  on  a  charge  for  high  treason :  and  no 
evidence  being  adduced  of  the  fact  of  the  Irish  Attorney-General 
having  stated  what  was  alleged  in  the  second  justification,  (the 
statement  being  said  to  be  copied  from  an  Irish  newspaper  at 
the  time,)  the  whole  case  went  to  the  jury  upon  the  libel,  who 
found  a  verdict  for  the  plaintiff,  with  500Z.  damages. 

A  rule  was  obtained  by  Curivood  in  the  last  Term  for  setting 
aside  the  verdict  and  entering  a  nonsuit,  upon  the  grounds  of 
the  several  variances  stated  between  the  charges  alleged  in  the 
four  first,  and  in  the  two  last  counts,  and  the  evidence  addu^ 
in  support  of  them ;  or  for  a  new  trial,  on  the  ground  of  excessive 
damages.  But  when  the  matter  now  came  on  again,  this  latter 
ground,  after  an  intimation  from  the  Court  that  it  could  not 
probably  be  sustained,  was  abandoned :  and  the  argument  was 
confined  to  the  questions  of  variance  between  the  counts  in  the 
declaration  and  the  proof. 

Topping^  Raine,  and  Courtenayy  Jun.  shewed  cause  against 
the  rule;  and  argued  first  upon  the  fact,  that  the  libellous 
matter  appeared  in  the  print  as  if  stated  to  be  part  of  the  letter 
represented  to  have  been  read  by  the  Irish  Attorney-General  in 
the  debate,  and  not  as  a  running  comment  of  his  own  upon  such 
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letter.  The  Court  however  afterwards  decided  the  fact  against  Bell 
them  ;  as  it  appeared  upon  the  face  of  the  paper  proved  by  the  byrne. 
plaintiff  *at  the  trial,  in  evidence  of  the  libel.  That  got  rid  of  [  ♦ooD  ] 
the  four  first  counts.  Then,  in  answer  to  the  objection  on  the 
two  last  counts,  that  libellous  matter  asserted  as  a  fact  by  the 
publisher  was  different  from  the  same  hbellous  matter  asserted 
by  the  publisher  to  have  been  spoken  of  the  plaintiff  by  another 
person  ;  and  that  proof  of  the  one  did  not  support  an  allegation 
of  the  other :  they  argued  that  in  whatever  shape  the  assertion 
was  made,  whether  as  a  fact  within  his  own  knowledge,  or  as 
coming  from  another,  the  Ubellous  assertion  was  equally  his 
own,  and  he  was  answerable  for  it :  that  the  pretending  that  it 
was  spoken  by  another  must  be  taken  to  be  mere  colour,  unless 
the  defendant  justified  and  proved  the  words  to  have  been 
spoken  by  another,  as  he  alleged.  That  by  publishing  the 
slander  he  made  it  his  own ;  and  the  more  so  in  this  case,  on 
account  of  the  prefatory  part  of  the  libel,  which  appeared  to 
adopt,  as  the  writer's  own  sentiments,  that  which  was  afterwards 
stated  by  him  as  the  sentiments  and  assertions  of  another. 

The  Attorney-General,  Curwood,  and  Tindall,  observed,  with 
respect  to  the  four  first  counts,  that  it  was  plain  that  the 
libellous  matter  relating  to  the  plaintiff  was  stated  as  the 
comment  of  the  Irish  Attorney-General  on  the  letter  he  was 
reading  in  the  Irish  House  of  Commons,  and  not  as  contained 
in  the  letter  itself:  for  the  letter  describes  Mr.  Bell  as  then 
residing  at  No.  40,  Charterhouse-square;  and  therefore  the 
writer  could  not  say  that  he  was  then  confined  on  a  charge  of 
high  treason.  Then  as  to  the  two  last  counts,  alleging  the 
publication  of  the  libellous  matter  generally ;  it  is  stated  that 
the  defendant  pubUshed  on  the  day  and  year  aforesaid,  that  the 
plaintiff  had  been  for  some  time  past  confined  in  England*  on  a  [  *^60  ] 
charge  of  high  treason ;  which  ''  some  time  past "  must  mean 
with  reference  to  the  day  and  year  of  the  pubUcation  of  the 
defendant's  paper,  namely,  the  15th  of  May,  1810 :  but  the 
fact  in  proof  is  that  the  defendant  published  an  account  of  what 
the  Irish  Attorney-General  had  said  seven  years  before,  that  Mr. 
Bell  had  for  some  time  past  (which  must  necessarily  mean  for 
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bkll  some  time  then  past)  been  confined,  &c. :  the  variance  as  to  the  day 
Bybne.  ^  this  case  (which  in  general  is  immaterial)  essentially  varies 
the  fact  alleged  as  to  the  time  when  it  happened.  And  again,  it 
is  a  very  different  thing  whether  a  person  asserts  a  fact  on  his 
own  knowledge  and  authority,  which  is  the  manner  in  which  the 
Ubellous  matter  is  alleged  in  the  two  last  comits ;  or  whether  he 
states  it  on  the  authority  of  another,  naming  at  the  same  time 
his  authority.  The  difference  is  essential  both  as  it  regards  the 
libeller  and  the  person  libelled :  as  to  the  latter,  the  authority 
of  the  person  vouched  may  either  add  weight  to  the  libellous 
charge,  or  do  away  all  probable  effect  of  it :  as  to  the  former, 
if  the  defendant  had  been  correctly  charged,  as  he  ought  to  have 
been,  with  having  published  the  libellous  matter  as  part  of  the 
speech  of  the  Irish  Attorney-General  in  Parliament,  it  would 
have  been  a  competent  justification  to  him  to  have  pleaded  and 
shewn  that  the  Attorney-General  did  make  such  a  statement  in 
Parliament,  and  that  what  was  published  was  a  true  report  of 
it.  If  another  action  was  brought  for  the  same  libel,  alleging 
the  fact  truly,  a  verdict  and  judgment  in  this  case  could  not  be 
pleaded  in  bar  to  such  action. 

LoBD  Ellenbobouoh,  Ch.  J. : 

I  have  hesitated  in  forming  my  ultimate  opinion  on  this  case, 
in  consequence  of  the  manner  in  which  the  subject  had  been 
[  *o6i  ]  presented  to  *my  mind  by  the  argument  of  the  plaintiffs 
counsel,  connecting  the  libellous  matter,  in  the  mode  in  which 
it  is  stated,  with  the  introductory  part,  in  which  the  publisher 
seemed  on  his  own  assertion  to  give  a  reality  and  a  substance  to 
the  letter  and  facts  so  stated  to  have  been  read  and  declared, 
independent  of  the  supposed  assertion  of  the  Irish  Attorney- 
General.  For  I  have  now  no  difficulty  in  stating,  that  upon  an 
attentive  review  of  the  publication,  the  libellous  matter  is  not 
stated  as  part  of  the  letter  of  B.  O'C,  but  as  part  of  the  speech 
of  the  L'ish  Attorney-General  in  commenting  upon  it.  The 
manner  therefore  in  which  the  libel  is  alleged  in  the  four  fir^ 
counts,  as  part  of  the  letter,  is  clearly  not  a  true  description  of 
it ;  which  disposes  of  those  counts.  But  on  the  other  point,  on 
which  I  hesitated  at  the  trial,  and  which  I  reserved  for  further 
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consideration,  how  far  the  connexion  of  the  libellona  matter  with  Bell 
the  introductory  part  would  support  the  general  form  in  which  bybnk. 
it  is  laid  in  the  two  last  counts ;  I  do  not  think  on  further  con- 
sideration  that  the  pubUsher  meant  to  make  a  substantive 
allegation  of  his  own  respecting  the  libellous  fact  stated  of  the 
plaintiff,  but  only  with  reference  to  the  speech  of  the  Irish 
Attomey-General,  asserting  that  the  latter  had  made  such  a 
declaration.  If  the  defendant  had  underta^ken  to  repeat  the 
slander  as  a  fact  contained  in  a  certain  letter,  I  should  have 
thought  that  he  had  made  it  his  own,  and  that  the  general 
allegation  in  those  two  counts  was  made  out :  but  I  find  that  all 
through  the  publication  it  is  given  as  the  speech  of  the  Attorney- 
General,  in  which  will  be  found,  &c. ;  not  taking  upon  himself 
to  say  that  any  such  letter  or  fact  did  exist  or  had  happened. 
Therefore,  though  it  might  still  have  been  charged  as  a  libel, 
the  question  is  whether  it  is  a  libel  of  such  a  character  *as  it  is  [  ^6^2  ] 
here  charged  to  be  ?  The  true  description  of  the  libel  should 
have  been,  that  the  defendant  purported  to  publish  a  speech  of 
the  Attorney-General  of  Ireland,  in  the  House  of  Commons,  &c., 
in  which  was  contained  the  libellous  matter,  &c. :  and  it  is  not 
a  true  description  to  state  that  he  published  the  libellous  matter 
generally,  as  upon  his  own  assertion  of  the  truth  of  it.  I  have 
therefore  come  to  a  conclusion  satisfactory  to  my  own  mind,  that 
the  defendant  was  entitled  to  a  nonsuit  at  the  trial. 

Gbose,  J. : 

The  libellous  matter  charged  is  referred  in  the  publication  to 
the  speech  of  the  Irish  Attorney-General^  and  therefore  is  not 
truly  described  in  any  of  the  counts  of  the  declaration ;  and  the 
difference  is  material. 

Lb  Blanc,  J. : 

All  the  counts  either  state  that  the  defendant  published  a 
letter  containing  the  hbellous  charge,  or  that  he  published  the 
libel  as  a  substantive  allegation  of  his  own ;  and  unless  the 
plaintiff  makes  out  one  or  other  of  those  allegations,  he  cannot 
sustain  his  declaration.  Whether  the  slander  is  in  writing  or 
in  words,  it  is  equally  the  subject  of  an  action,  if  he  assert  the 


440  1811.    K.  B.    IS  EAST,  562—568.  [e.b. 

Bell       matter  as  from  himself,  or  says  that  it  was  asserted  or  written 

Byrne.      by  another ;  yet  it  varies  the  character  of  the  libel  both  as  to 

the  manner  of  charging  and  of  defending  it,  according  as  it  is 

published  in  the  one  form  or  the  other.     It  is  equally  libellous 

in  either  way,  but  it  is  a  different  Ubel.    It  was  material  there- 

fore  whether  the  libel  contained  a  substantive  allegation  that 

B.  O'C.  wrote  a  letter  containing  the  libellous  assertion,  or  that 

the  Irish  Attomey-General  had   said   so.     It  appears  clearly 

[  •563  J      *however,  upon  reading  the  publication,  that  it  refers  to  the 

speech  of  the  Attorney-General^  of  which  it  purports  to  give  an 

account :    and  that  appears  even   from  the  libellous  passage 

itself :  for  it  could  not  be  part  of  the  letter  that  Mr.  Bell  had 

been  then  for  some  time  past  confined  in  England  upon  a  charge 

of  high  treason.     The  next   question  is  whether  this  was  a 

substantive  allegation  of  the  fact  by  the  defendant  himself? 

The  whole  refers  to  the  speech  of  the  Irish  Attorney -General,  as 

after-stated.    And  it  is  not  within  the  6th  count ;  for  if  it  were 

laid  as  the  defendant's  own  allegation,  that  the  plaintiff  had 

been  for  some  time  past  confined  on  a  charge  of  high  treason ; 

that  would  refer  to  the  time  of  the  publication  :  whereas  on  the 

face  of  the  publication  itself  it  evidently  refers  to  an  antecedent 

period,   when  the   Irish  Attorney-General  had  said  so.      The 

evidence  therefore  did  not  sustain  either  of  the  counts. 

Baylby,  J. : 

The  question  is  not  whether  the  declaration  might  not  have 
been  so  framed  as  to  entitle  the  plaintiff  to  recover  upon  the  facts 
proved  at  the  trial,  but  whether  he  has  or  has  not  made  out  in 
proof  that  which  he  has  stated  in  this  declaration.  It  is  a  very 
different  thing  to  assert  a  fact  as  in  the  party's  own  knowledge ; 
and  to  say  that  another,  whom  he  names,  has  told  him  so :  the 
persons  who  hear  the  one  must  conclude  that  the  party  pledges 
his  own  knowledge  of  the  fact ;  which  in  the  other  case  they  do 
not.  The  distinction  is  taken  between  the  two  by  Lord  Ebkyon 
in  one  of  the  cases.  I     Now  here  the  plaintiff  takes  upon  himself 

t  Yide  Davu  v.  Lewis,  7  T.  B.  17 ;      233,  234 ;  and  MaiUand  t.  Oddne^, 
4  B.  B.  373,  374,  referring  to  Lard      6  B.  B.  466  (2  East,  426). 
Northampton' $    case,    12    Co.    Bep. 
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in  the  four  first  counts  to  prove  that  the  lihel  purported  *to  be  Bkll 
contained  in  a  letter  from  A.  to  E.  O'C. :  but  the  libel  proved  byrnb, 
does  not  state  that  there  was  any  such  letter  containing  such  a  [  *c6i  ] 
charge,  or  that  the  writer  pledged  his  own  knowledge  of  there 
being  such  a  letter ;  but  only  that  the  Attorney-General  in  Ireland 
had  asserted  the  fact  of  the  plaintiff  having  been  confined,  &c. 
And  the  introductory  part  of  the  libel  still  refers  to  the  fact  as 
stated  by  the  Attorney-General  "from  one  of  the  letters  read/* 
&c.  There  is  no  assertion  by  the  defendant  that  the  letter  so 
read  was  a  genuine  letter,  or  that  he  pledged  his  knowledge  of 
there  being  such  a  letter  containing  the  Ubellous  charge.  Still 
less  is  the  general  allegation  made  out,  that  the  defendant  had 
asserted  that  the  plaintiff  had  been  for  some  time  past  confined 
in  England  on  a  charge  of  high  treason  :  for  looking  at  the  paper 
it  only  appears  that  the  defendant  had  stated  that  the  Attorney- 
General  of  Ireland  had  said  so.  Now,  though  it  may  be  libellous 
to  state  that  another  person  said  such  and  such  things  of  the 
plaintiff ;  and  in  some  cases  it  may  be  an  aggravation  of  the  libel 
to  state  it  in  that  way ;  yet  still  it  is  a  different  libel ;  and  the 
charge  is  open  to  a  different  defence. 

RuU  absolute. 
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1811.  SHEPAED  V.  DE  BEENALES. 

-*^7-  (13  East,  565—574.) 

r  r^ . .  -I  The  wswd  clause  in  a  bill  of  lading,  engaging  the  master  of  1^  ship 

to  deliyer  the  goods  to  the  consignee  or  his  assigns,  he  or  they  paying 
freight  for  the  said  goods,  is  introduced  for  the  benefit  of  the  master 
only,  and  not  for  the  benefit  of  the  consignor ;  and  therefore  the  master 
is  not  bound  to  the  consignor  to  withhold  the  deliyery  of  the  goods 
unless  the  consignee  or  his  assigns  pay  the  freight.  Nor  does  it  Tary 
the  case  that  the  consignor  was  also  the  charterer  of  the  ship. 

Therefore  where  the  master  covenanted  in  a  charter-party  to  proceed 
with  certain  goods  from  London  to  Tangier;  there  to  apply  "to  the 
correspondents*  factors,  or  agents  of  the  charterer  for  orders,  whether 
he  was  to  proceed  to  St.  Lucar  or  Cadiz;  and  that  pursuant  to  the  orders 
he  would  make  a  right  and  true  delivery  to  the  correspondents'  factors 
or  agents  of  the  charterer  agreeably  to  bills  of  lading ; "  and  the  charterer 
covenanted  that  he  would  pay  to  the  master  immediately  on  a  right  and 
true  delivery  of  the  cargo  in  full  for  the  freight  of  the  ship  at  a  certain 
rate  in  sterling  money ;  and  afterwards  bills  of  lading  were  signed  and 
delivered,  making  the  cargo  deliverable  at  Tangier  and  St.  Lucar  to  J.  P. 
(the  charterer's  agent  at  Tangier)  or  his  assigns,  he  or  they  paying 
freight  for  the  said  goods,  so  much  in  sterling  money,  at  the  current 
exchange  at  Cadiz  on  London ;  and  the  master  was  ordered  by  J.  P.  at 
Tangier  to  deliver  the  cargo  at  Cadiz  (by  which  it  was  averred  that  the 
master  was  prevented  from  delivering  the  same  to  any  of  the  correspon- 
dents, factors,  or  agents  of  the  charterer  at  Tangier  or  St.  Lucar 
agreeably  to  the  bills  of  lading) ;  and  did  deliver  it  at  Cadiz  to  B.  P.  the 
a<^nt  of  the  defendant  in  that  behalf,  according  to  the  charter-party : 
the  master,  who  had  not  received  the  freight  from  B.  P.  on  delivery  of 
the  cargo  to  him,  was  held  entitled  to  recover  it  from  the  charterer,  in 
an  action  of  covenant  upon  the  charter-party. 

For  neither  the  fixing  of  the  rate  of  exdiange  in  the  bills  of  lading 
varies  this  from  the  common  rule  above  mentioned ;  nor  the  omiasion  in 
the  bill  of  lading  of  going  to  Cadiz,  which  was  named  in  the  charter- 
party  together  with  Tangier  and  St.  Lucar ;  for  such  omission  'only 
relieved  the  master  (who  was  to  deliver  agreeably  to  the  bills  of  lading) 
from  going  to  Cadiz,  but  did  not  take  from  him  the  power  of  going  there 
imder  the  charter-party.  And  again,  B.  P.,  who  was  only  averred  to 
be  the  agent  of  the  charterer,  is  either  to  be  considered  as  virtually  the 
assign  of  J.  P.,  to  whom  or  to  whose  assigns  the  bill  of  lading  required 
the  delivery  to  be  made ;  or  J.  P.  must  be  taken,  in  default  of  making 
any  appointment,  as  having  refused  to  accept  the  cargo ;  and  then  the 
master  properly  delivered  it  to  the  agent  of  the  charterer  and  consignor 
himself,  so  as  to  found  the  action  of  covenant  on  the  charter-party,  f 

This  was  an  action  of  covenant  upon  a  charter-party,  made  the 
26th  of  March,  1808,  between  the  plaintiff,  therein  described  to 
be  master  of  the  American  ship  Jlopewell,  then  Ijong  in  the  port 
of  London,  and  the  defendant,  a  merchant  of  London ;  which 

t  See  the  cases  collected  in  1  Maude  &  Pollock,  4th  ed.  382. — IL  C. 


VOL.  XII.]  1811.    K.  B.    13  EAST,  665—567. 


44S 


ivitnessed  that  the  plaintiff  let  the  Hopewell  to  freight  to  the  defen- 
dant for  the  voyage  and  upon  the  terms  and  conditions  following: 
First  the  plaintiff  covenanted  that  the  vessel  should  be  made  tight, 
and  be  sufficiently  manned,  victualled,  apparelled,  and  provided, 
&c.  for  the  intended  voyage ;  that  he  would  receive  on  board  not 
exceeding  ^160  hhds.  of  tobacco  from  the  defendant,  his  agents  or 
assigns;   and  being  despatched  therewith  would  sail  from  the 
port  of  London,  and  proceed  directly  to  Tangier;  where  he 
would  apply  to  the  correspondents,  factors,  or  agents  of  the 
defendant  for  orders,  and  wait  for  the  same  15  days,  whether  he 
was  to  deliver  the  said  cargo  at  that  port,  or  proceed  therewith 
to  St.  Lucar  or  Cadiz ;  and  that  having  received  such  orders  the 
plaintiff  would  pursuant  thereto  make  a  right  and  true  delivery 
to  the  correspondents,  factors,  or  agents  of  the  defendant  of  the 
whole  of  the  said  cargo  of  tobacco  agreeably  to  bills  of  lading ; 
and  upon  such  delivery  and  discharge  to  end  the  voyage,  (the  act 
of  God,  &c.  and  all  other  unavoidable  casualties  excepted).    In 
consideration  whereof  the  defendant  covenanted  for  himself  and 
his  assigns,  &c.  not  only  to  ship  on  board  the  vessel  in  the  port 
of  London  a  complete  cargo  of  tobacco  in  hhds.,  and  receive  the 
same  out  of  her  at  Tangier,  St.  Lucar,  or  Cadiz,  (giving  notice 
to  the  plaintiff  at  what  port  the  cargo  was  to  be  discharged 
within  15  days  after  the  vessel's  arrival  at  Tangier,)  within  the 
time  limited,  and  days  of  demurrage,  &c. ;    but  also  that  he 
would  pay  to  the  plaintiff  or  his  assigns,  immediately  on  a  right 
and  true  delivery  of  the  said  cargo  in  full  for  the  freight  of  the 
said  ship  for  the  said  voyage,  at  the  rate  of  QL  188.  6(2.  British 
sterling  per  hhd.  received  out  of  her,  together  with  lOL  per  cent. 
on  the  amount  of  the  said  freight  for  primage,  and  80  guineas  as 
a  gratification  to  the  plaintiff.     The  plaintiff  then  averred  that 
the  ship  was  made  tight,  and  sufficiently  manned,  &c.  for  the 
voyage ;  and  that  on  the  2nd  of  May,  1808,  after  making  the 
charter-party,  he  received  on  board  of  her  at  London  from  the 
defendant  185  hhds.  of  tobacco ;   and  that  he  signed  bills  of 
lading  for  the  same  as  follows.     (*Here  the  bill  of  lading  was 
set  forth,  dated  London,  May  2nd,  1808,  by  which  it  appeared 
that  the  ship  was  ''bound  for   Tangier,  and  from  thence  to 
St.   Lucar ;"  and  that  the  185  hhds.   shipped  were  '*  to  be 
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delivered  at  the  aforesaid  port  of  Tangier  and  St.  Lucar/* 
"  unto  Mr.  John  de  la  Piedra,  or  in  his  absence  to  his  Catholic 
Majesty's  consul-general  at  Tangier,  or  to  their  assigns,  he  or 
they  paying  freight  for  the  said  goods,  8  guineas  and  a  half  for 
each  cask,  10!.  per  cent,  primage,  and  80  guineas  gratification ; 
the  whole  at  the  current  exchange  at  Cadiz  on  London,  with 
primage  and  average  accustomed."  Signed  by  the  plaintiff.) 
That  those  were  the  bills  of  lading  referred  to  in  the  charter- 
party,  and  that  no  others  were  signed  for  the  delivery  of  the 
cargo.  That  the  plaintiff  having  received  the  said  cargo  of  tobacco 
on  board,  and  being  despatched,  sailed  with  the  said  vessel 
directly  from  London  to  Tangier ;  and  being  arrived  there  on 
the  6th  of  June,  1808,  applied  to  the  said  John  de  la  Piedra,  the 
correspondent  and  agent  of  the  defendant  in  that  behalf,  for 
orders,  whether  he  should  deliver  the  cargo  at  that  port,  or 
proceed  therewith  to  St.  Lucar  or  Cadiz ;  and  the  plaintiff  was 
then  and  there  ordered  by  the  said  John  de  la  Piedra  to  proceed 
with  the  cargo  to  Cadiz ;  and  by  means  of  the  several  premises 
aforesaid,  the  plaintiff  was  prevented  from  making  a  right  and 
true  delivery  of  the  same  to  any  of  the  correspondents,  factors, 
or  agents  of  the  defendant  at  Tangier  or  St.  Lucar,  agreeably  to 
the  said  bills  of  lading  in  that  behalf  :  but  the  plaintiff,  having 
received  such  orders  aforesaid,  pursuant  thereto  proceeded  with 
the  ship  and  cargo  to  Cadiz ;  and  afterwards,  on  the  18th  of  July, 
1808,  did  there  make  a  right  and  true  delivery  of  the  whole  of 
the  said  cargo,  agreeably  to  the  orders  and  directions  *of  one 
Benito  de  la  Piedra,  the  agent  of  the  defendant  in  that  behalf, 
according  to  the  form  and  effect  of  the  charter-party :  and  there- 
upon ended  the  said  voyage.  Of  all  which  premises  the  defen- 
dant afterwards  had  notice,  &c.  And  then  the  plaintiff  pro- 
ceeded to  allege  a  breach  of  the  defendant's  covenant  in  the 
charter-party  by  non-payment  of  the  stipulated  freight,  <Sbc.  to  his 
damage  of  700!. 

To  this  the  defendant  pleaded,  amongst  other  pleas,  that  the 
plaintiff  ought  not  to  maintain  his  action,  because  the  plaintiff, 
not  regarding  the  said  bill  of  lading  and  the  said  charter-party, 
delivered  the  said  tobacco,  without  receiving  the  said  freight,  and 
gratification,  primage,  and  average,  according  to  the  said  bill  of 
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lading,  or  having  the  same  secured  to  him  in  any  manner  what- 
soever, as  he  ought  to  have  done ;  by  reason  whereof,  and  by  and 
through  the  default  of  the  plaintiff,  the  said  freight,  primage, 
average,  and  gratification,  to  be  paid  according  to  the  said  bill 
of  lading,  have  been  wholly  lost.  To  this  there  was  a  general 
demurrer. 


Shrpard 
De  Bek- 
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This  case  was  argued  on  a  former  day  in  the  Term  by  Puller 
for  the  plaintiff,  and  by  Scarlett  for  the  defendant :  but  the  points 
of  the  case  and  the  authorities  cited  were  so  fully  discussed  by 
the  Court  on  giving  judgment,  that  it  is  not  necessary  to  state  the 
arguments. 

Lord  Ellenbobough,  Ch.  J.  : 

This  was  an  action  of  covenant  upon  a  charter-party,  whereby 
the  plaintiff  agreed  to  carry  a  cargo  of  tobacco,  and  deliver  the 
same  to  the  correspondents,  factors,  or  agents  of  the  defen- 
dant, agreeably  to  bills  of  lading  ;  and  the  defendant  covenanted 
*to  ship  the  tobacco  ;  to  receive  it  either  at  Tangier,  St.  Lucar, 
or  Cadiz,  giving  notice  within  fifteen  days  after  the  ship's  arriVal 
at  Tangier,  at  which  of  those  places  the  said  cargo  was  to  be 
delivered  ;  and  on  right  and  true  delivery,  agreeably  to  bills  of 
lading,  to  pay  or  cause  to  be  paid  certain  stipulated  freight. 
The  cargo  was  loaded,  and  bills  of  lading  signed  for  delivery  at 
Tangier  and  St.  Lucar  to  John  de  la  Fiedra,  or  in  his  absence 
to  his  Catholic  Majesty's  consul  at  Tangier,  or  their  assigns, 
he  or  they  paying  certain  specified  freight,  (being  the  same  as 
that  mentioned  in  the  charter-party,)  at  the  current  exchange  at 
Cadiz  on  I^ondon.  The  ship  arrived  at  Tangier:  application 
was  made  to  John  de  la  Piedra,  to  know  whether  the  delivery 
was  to  be  there  or  at  St.  Lucar  or  Cadiz :  orders  were  received 
from  him  to  deliver  at  Cadiz  :  the  cargo  was  accordingly 
deUvered  at  Cadiz  to  the  defendant's  agent  there;  but  the 
freight  was  not  paid.  And  the  questions  which  have  been  made 
on  the  part  of  the  defendant  are  three :  First,  Whether  the 
plaintiff  was  warranted  in  delivering  the  cargo  to  the  defendant's 
agent,  without  first  obtaining  from  him  the  freight  ?  Secondly, 
Whether  he  was  warranted  in  going  to  Cadiz  at  all,  (Tangier 
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and  St.  Lucar  being  alon^'.  mentioned  in  the  bills  of  lading,) 
and  in  making  a  delivery  there  ?    And  thirdly,  Whether  he  had 
any  right  to  deliver  to  the  defendant's  agent  there  ;  he  being,  as 
was  contended,  a  stranger  to  the  bill  of  lading  ?    The  first  is  the 
chief  and  most  material  question;    and  it  depends  upon  the 
effect  of  this  clause  in  the  bill  of  lading,  ''he  or  they  paying 
freight  for  the  said  goods."    If  this  clause  were  introduced  with 
a  view  to  the  defendant's  security,  and  made  it  incumbent  upon 
the  plaintiff,  at  his  peril,  to  look  to  the  consignee  under  the  bill 
of  lading  for  payment  of  the  freight,  the  ^plaintiff  had  no  right 
to  deliver  to  the  defendant's  agent,  without  first  receiving  such 
payment ;  and  his  delivery,  without  payment,  was  in  that  case 
not  "  a  right  and  true  delivery."    But  if  this  clause  were  intro- 
duced for  the  plaintiff's  (the  master's)  benefit  only,  and  merely 
to  give  him  the  option,  if  he  thought  fit,  to  insist  upon  his 
receiving  freight  abroad  before  he  should  make  delivery  of  the 
goods,  he  had  a  right  to  waive  the  benefit  of  that  provision  in 
his  favour,  and  to  deliver  without  first  receiving  payment ;  and 
he  is  not  precluded  by  such  delivery  from  afterwards  maintain- 
ing this  action.    And  the  latter  seems  to  us  the  true  construc- 
tion of  this  contract.    The  case  of  Penrose  v.  WilkeSy  Abbott's  Law 
of  Merchant  Ships,  (8rd  edit.)  276,1  is,  according  to  the  account 
of  it  there  given,  nearly  in  point.    According  to  that  account, 
there  was  a  charter-party  and  bills  of  lading,  as  here,  and  the 
bills  of  lading  imported  that  the  goods  were  to  be  delivered  to  a 
third  person,  on  his  payment  of  the  freight.     They  were  in  fact 
deUvered  *  to  him  without  such  payment.    Lord   Kbnton,  at 
Nisi  Prius,  at  first  held  that  he  could  not  sue  the  charterer  for 
the  freight,  on  the  ground  that  he  ought  not  to  have  delivered 
the  goods  without  having  the  freight  paid ;   and  accordingly 
nonsuited  the  plaintiff :  but  the  Court  afterwards,  upon  a  motion 
for  a  new  trial,  thought  his  opinion  wrong  ;  and  a  new  trial  was 
ordered,  in  which  the  plaintiff  succeeded.     Mr.  Holroyd  has 
furnished  the  Court  with  the  briefs  in  that  case,  and  they 
nearly  agree  with  Mr.  Abbott's  statement.     The  bills  of  ladin^r 

t  13thed.  p.  658.    It  is  there  men-      by  the   author  (Lord  Tentkrdek) 

tioned  in  a  note  that  the  note  from      yery  early  in  his  professional  life. 

which  this  case  was  quoted  was  taken      B.  C. 
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were  to  the  defendant  Wilkes  or  his  assigns,  he  or  they  paying 
freight ;  and  the  defendant  indorsed  them  specially  to  Eichard 
Kymer  &  Co.,  on  condition  only  that  they  would  accept,  or  in 
writing  promise  to  accept,  certain  hills,  and  would  also  promise 
in  like  manner  to  *account  with  Rowlett,  Corp,  &  Co.,  to  whom 
half  the  cargo  of  tobacco  belonged,  for  one  moiety  of  the  proceeds 
of  the  tobacco  ;  and  on  refusal  by  Kymer  &  Co.  so  to  accept  or 
to  promise  to  accept,  and  so  to  account  to  Bowlett,  Corp,  &  Co. 
for  one  moiety  of  the  proceeds,  then  to  deliver  the  tobacco  to 
Dewhurst  &  Co. ;  first  obtaining  from  them  a  similar  promise  in 
writing  to  accept  the  bills  and  to  account  to  the  defendant  for 
a  moiety  of  the  proceeds.  Kymer  &  Co.  refused  the  consign- 
ment, and  the  goods  were  delivered  to  Dewhurst  &  Co. ;  but  no 
promise  in  writing  was  obtained  from  them.  They  did  however 
in  fact  pay  the  bills,  and  account  for  the  defendant's  moiety,  and 
gave  him  credit  for  all  the  freight ;  notwithstanding  which  he 
continued  greatly  in  their  debt.  Lord  Kenyon  thought,  upon 
the  first  trial,  that  the  bill  of  lading  imposed  upon  the  captain 
the  obUgation  at  his  peril  to  get  the  freight  on  delivering  the 
cargo :  but  the  Court  thought  otherwise,  and  granted  a  new 
trial.  Upon  the  second  trial.  Lord  Kenyon  told  the  jury  that 
he  conceived  at  the  first  trial  that  the  charter-party  was  con- 
trolled by  the  bills  of  lading,  and  imposed  upon  the  plaintiff 
the  duty  of  receiving  the  freight :  but  that  the  Court  of  King's 
Bench  thought  the  bills  of  lading  imposed  no  such  duty  upon 
him ;  and  that  whatever  his  (Lord  Kenyon's)  private  opinion 
was,  he  was  bound  to  say  he  was  at  first  mistaken.  -And  the 
plaintiff  thereupon  had  a  verdict  for  9671.  16«.  This  was  in 
1790;  and  ten  years  afterwards  came  the  case  of  Tapley  v. 
Martens,  8  T.  E.  451.  The  plaintiff  sued  for  freight  upon  a 
charter-party,  wherein  the  defendant  stipulated  to  pay  the 
freight  on  delivery  of  the  cargo  according  to  the  bill  of  lading. 
The  bill  of  lading  is  not  set  out,  but  it  was  probably  in  the 
usual  form.  It  was  certainly  intended  that  the  freight  should 
*be  paid  by  the  consignee  ;  he  being  indebted  to  the  defendant 
in  more  than  that  amount.  Part  of  the  freight  was  paid  abroad, 
but  for  part  of  it,  viz.  500Z.,  the  captain  took  a  bill ;  and  that 
bill  being  dishonoured,   the  captain  sued  upon  the   charter- 
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party  for  this  part  of  the  freight.  Now  had  it  been  his  duty  to 
receive  payment  of  the  freight  before  he  parted  with  his  cargo, 
he  would  have  taken  this  bill  at  his  peril,  and  he  could  never 
afterwards  have  resorted  to  the  defendant  upon  the  charter- 
party:  but,  upon  a  case  reserved,  the  Court  thought  it  very 
clear  that  he  was  warranted  in  delivering  the  cargo  as  he  did, 
and  that  the  defendant  was  liable  to  the  action.  Lastly,  in 
Christy  v.  Row,  1  Taunt.  800,  f  where  there  was  a  charter- 
party,  and  a  bill  of  lading  in  the  same  form  as  this,  the  Court  of 
Common  Pleas  held  that  the  captain  was  not  bound  at  his  peril 
to  insist  upon  his  freight  at  the  time  of  delivering  the  goods ; 
but  that  if  he  delivered  the  goods,  and  could  not  afterwards  get 
the  freight  from  the  consignee,  he  might  sue  the  charterer  for  it 
upon  the  charter-party.  These  cases,  therefore,  prove  that 
such  a  clause  as  this  does  not  in  general  cast  the  duty  upon  the 
captain  at  his  peril  of  his  obtaining  his  freight  from  the 
consignee ;  but  that  if  he  cannot  get  it  from  him,  he  may  insist 
upon  having  it  from  the  charterer.  Nor  is  there  any  thing 
particular  in  this  case,  to  warrant  us  in  saying  that  the  contrary 
was  intended  by  the  parties  to  these  stipulations.  The  charter- 
party  imports  that  the  delivery  was  to  be  to  the  correspondents, 
factors,  or  agents  of  the  defendant :  and  there  is  nothing  in  the 
bill  of  lading  which  implies  that  the  consignees  were  not  to  be 
understood  as  comprehended  within  this  description  of  "  corre- 
spondents, factors,  or  agents  of  the  defendant."  The  assign  or 
appointee  of  John  de  la  "^Piedra  (if  there  had  been  any  person 
properly  answering  this  description,)  would  have  been  deriva- 
tively the  agent  of  the  defendant  himself.  Under  the  circum- 
stances of  this  case  the  observation  that  the  defendant's  covenant 
in  the  charter-party  is  to  pay  immediately  upon  delivery,  and 
that  the  bills  of  lading  look  to  a  payment  abroad,  by  fixing  the 
rate  of  exchange,  do  not  appear  to  us  to  vary  the  case.  The 
charter-party  gives  him  a  right  to  demand  payment  upon 
delivery,  if  he  think  fit ;  and  the  bills  of  lading  only  fix  the  rate 
of  exchange,  if  he  demand  it ;  but  they  do  not  imply  that  he 
must  necessarily  make  the  demand  abroad,  or  that  he  may  not 
wait  for  payment  till  his  return.    The  other  objections,  that  the 
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plaintiff  had  no  right  to  go  to  Cadiz,  or  to  deliver  to  the 
defendant's  agent  there,  are  easily  answered.  The  charter- 
party  stipulated  for  delivery  at  Tangier,  St.  Lucar,  or  Cadiz ; 
and  the  omission  of  Cadiz  in  the  bills  of  lading  was  in  effect  for 
the  benefit  of  the  captain,  to  relieve  him  from  the  necessity  of 
going  thither  if  he  should  wish  to  decline  it ;  but  it  did  not 
take  from  him  the  power  of  going  there,  if  he  should  be  willing 
so  to  do,  and  the  defendant's  correspondents  should  desire  it. 
If  ihey  chose  to  accept  at  Cadiz,  instead  of  either  of  the  other 
places,  why  were  they  not  at  liberty  to  do  so  ?  Then  as  to  the 
delivery  to  the  defendant's  agent  at  Cadiz,  who  is  considered  as 
a  stranger  to  the  bill  of  lading ;  he  may  be  looked  upon  either 
as  virtually  the  appointee  of  John  de  la  Piedra ;  and  in  that  way 
he  takes  under  the  bill  of  lading  as  his  assign  ;  or  if  not,  John 
de  la  Piedra  must  be  considered  as  refusing  to  accept,  or  to 
make  an  appointment  under  the  bill  of  lading ;  and  then,  in 
(^e&ult  of  his  having  appointed  any  assign,  the  plaintiff  could 
not  do  otherwise  than  deliver  to  the  agent  of  the  defendant 
^himself,  the  original  proprietor.  For  these  reasons  we  think 
the  defence  is  not  made  out,  and  that 

The  plaintiff  is  entitled  to  judgment. 
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1811.       SIR  FEANCIS  BUEDETT,  Bart.  v.  The  Eight  Hon. 

CHAELES    ABBOT,    Speaker   of  the   HorsE  o? 
Commons. 

THE    SAME    V.    FEANCIS    JOHN    COLMAN,   Esq. 

(Sekjeant-at-Arms). 

(14  East,  1—196;  4  Taunt.  401— 4  JO ;  5  Dow,  105—202.) 

To  an  action  of  trespass  against  tke  Speaker  of  the  House  of  Commons 
for  forcibly,  and,  with  the  aaeistanoe  of  armed  soldiers,  breaking  into 
the  messuage  of  the  plaintiff  (the  outer  door  being  shut  and  fastened), 
and  arresting  him  there,  and  taking  him  to  the  Tower  of  London,  and 
imprisoning  him  there ;  it  is  a  legal  justification  and  bar  to  plead  that 
a  Parliament  vas  held,  which  was  sitting  during  the  period  of  the 
trespasses  complained  of;  that  the  plaintiff  was  a  Member  of  the  House 
of  Commons;  and  that  the  House  haying  resolved  '*  that  a  certain  letter, 
&c.  in  'Ck)bbett*8  Weekly  Register,'  was  a  libeUous  and  scandalous 
paper,  reflecting  on  the  just  rights  and  privileges  of  the  House,  and  that 
the  plaintiff,  who  had  admitted  that  the  said  letter,  &c.  was  printed  by 
his  authority,  had  been  thereby  gmlty  of  a  breach  of  the  privileges  of 
that  House ;  *'  and  having  ordered  that  for  his  said  offence  he  should  be 
oommitted  to  the  Tower,  and  that  the  Speaker  should  issue  his  wairant 
accordingly ;  the  defenduit,  as  Speaker,  in  execution  of  the  said  order, 
issued  his  warrant  to  the  Serjeant-at-Arms,  to  whom  the  execution  of 
such  warrant  belonged,  to  arrest  the  plaintiff  and  commit  him  to  the 
custody  of  the  Lieutenant  of  the  Tower ;  and  issued  another  warrant  to 
the  Lieutenant  of  the  Tower  to  receive  and  detain  the  plaintiff  in  custody 
during  the  pleasure  of  the  House ;  by  virtue  of  which  first  warrant  the 
Serjeant-at-Arms  went  to  the  messuage  of  the  plaintiff,  where  he  then 
was,  to  execute  it;  and  because  the  outer  door  was  fastened,  and  he 
could  not  enter,  after  audible  notification  of  his  purpose,  and  demand 
made  of  admission,  he,  by  the  assistance  of  the  said  soldiers,  broke  and 
entered  the  plaintiff's  messuage,  and  arrested  and  conveyed  him  to  the 
Tower,  where  he  was  received  and  detained  in  custody,  under  the  other 
warrant,  by  the  Lieutenant  of  the  Tower. 

Sm  Francis  Burdett,  Baronet,  complains  of  the  Right  Hon, 
Charles  Abbot,  having  privilege  of  Parliament,  of  a  plea  of 
[•2]  trespass,  for  that  the  said  Charles  heretofore,  *to  wit,  on  the 
6th  of  April,  1810,  and  on  divers  other  days  and  times  between 
that  day  and  the  day  of  exhibiting  this  bill,  with  force  and  arms, 
&c.  broke  and  entered  a  certain  messuage  of  the  said  Sir 
Francis,  sitaate  in  the  parish  of  St.  George,  Hanover  Sqnare,  in 
the  county  of  Middlesex,  and  on  one  of  those  days,  to  wit,  on 
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the  9th  of  April,  in  the  year  aforesaid,  (the  outer  door  of  the     Burdett 
said  messuage  being  then  ,8Jid  there  shut  and  fastened,)  with       abbot. 
divers  soldiers  and  men  ajjfted  with  offensive  weapons,  forcibly 
and  with  strong  hands,  broke  open  a  certain  window  and  two 
wiadow-shutters  of  and  belonging  to  the  said  messuage  of  the 
said  Sir  Francis,  and  through  the  same  broke  into  and  entered 
the  said  messuage,  and  itiade  a  great  noise,  disturbance  and 
affi*ay  in  the  said  messuage ;  and  with  force  and  arms  made  an 
assault  on  the  said  Sir  Francis,  and  laid  hands  upon  him,  and 
forced    and    compelled  him  to  go  from  and  out    of  his  said 
messuage  into  a  certain  public  street  there,  and  also  then  and 
there  forced  and  obliged  him  to  go  into  a  certain  coach  in, 
through  and  along  divers  other  public  streets  and  highways 
to  a  certain  prison  called  the  Tower  of  London,  and  there  im- 
prisoned the  said  Sir  Francis,  and  kept  and  detained  him  in 
prison  there,  without  any  reasonable  or  probable  cause  whatso- 
ever, for  a  long  space  of  time,  to  wit,  from  thence  hitherto ; 
contrary  to  the  laws  of  this  realm,  and  against  the  will  of  the 
said  Sir  Francis ;  whereby  he  the  said  Sir  Francis  during  all 
the  time  aforesaid  was  and  still  is  hindered  from  transacting  his 
lawful  affairs,  &c.  to  wit,  at  the  parish  aforesaid  in  the  county 
aforesaid. 

2nd  Count. — ^And  also  for  that  the  said  Charles  heretofore,  to 
wit,  on  the  day  and  year  last  aforesaid,  with  force  and  arms, 
&c.  made  another  assault  upon  the  said  Sir  Francis,  to  wit,  at 
the  parish,  &c.  and  then  and  there  seized  and  laid  hold  of  the 
said  Sir  Francis  with  violence,  and  forced  and  compelled  *him  [  *3  ] 
to  go  in,  through  and  along  divers  public  streets  and  highways 
to  a  certain  prison  called  the  Tower  of  London,  and  then  and 
there  imprisoned  the  said  Sir  Francis  and  kept  and  detained 
him  in  prison  there  without  any  reasonable  or  probable  cause 
whatsoever  for  a  long  spac^  of  time,  to  wit,  from  thence  hitherto ; 
contrary  to  the  laws  of  this 'realm  and  against  the  will  of  the  said 
Sir  Francis,  whereby,  &c. 

&rd  Count. — ^And  also  for  that  the  said  Charles  heretofore,  to 
wit,  on  the  day  a>ndyear  last  aforesaid,  with  force  and  arms,  &c. 
made  another  assault  upon  the  said  Sir  Francis,  to  wit,  at  the 
parish  aforesaid,  &c.  and  then  and  there  imprisoned  the  said 
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BuRDKTT     Sir  Francis,  and  kept  and  detained  him  in  prison  there,  vithoat 
ABBOT.       ^^7  reasonable  or  probable  cause  whatsoever,  for  a  long  time, 
to  wit,  from  thence  hitherto  ;  contrary  to  the  laws  of  this  realm 
and  against  the  will  of  the  said  Sir  Francis. 
4th  Count, — There  was  a  fourth  count  for  a  common  assault. 

The  defendant  pleaded,  first,  not  guilty,  to  the  whole  of  the 
trespasses  charged. 

Secondly,  [a  plea  justifying  the  breaking  and  entering  of  the 
plaintiffs  house  by  the  proper  officer,  whilst  the  outer  door  was 
shut  and  fastened,  for  the  purpose  of  arresting  and  imprisoning 
the  plaintiff  under  the  Speaker's  warrant  of  commitment  for  a 
breach  of  the  privileges  of  the  House  of  Commons  ;  after  audible 
notification  of  the  purpose  and  demand  of  admission,  without 
effect ;  and  the  subsequent  arrest  and  imprisonment  of  the 
plaintiff  in  execution  of  such  warrant,  and  stating  to  this 
effect: — ^That  a  Parliament  was  held  and  was  sitting  at  the 
time  of  the  trespasses  complained  of ;  of  which  the  plaintiff  and 
defendant  were  members,  and  the  defendant  Speaker  of  the 
House  of  Commons.  That  the  House  resolved  that  a  paper 
admitted  by  the  plaintiff  to  be  printed  by  his  authority  was  a 
libel,  reflecting  on  the  privileges  of  the  House,  and  that  the 
plaintiff  was  thereby  guilty  of  a  breach  of  privilege ;  and  ordered 
him  to  be  committed  to  the  Tower ;  and  that  the  Speaker  should 
issue  his  warrants  accordingly.  That  the  Speaker  issued  his 
warrant  to  the  Serjeant-at-Arms  to  arrest  the  plaintiff,  and  to 
deliver  him  to  the  custody  of  the  Lieutenant  of  the  Tower; 
(such  warrant  requiring  all  peace  officers  and  others  to  assist 
in  the  execution  thereof ;)  which  warrant  was  delivered  to  the 
Serjeant-at-Arms  to  be  executed  in  due  form  of  law.  That  the 
Si)eaker  issued  another  warrant  to  the  Lieutenant  of  the  Tower 
to  receive  and  detain  the  plaintiff  during  the  pleasure  of  the 
House ;  which  warrant  was  delivered  to  the  said  Lieutenant  to 
be  executed  in  due  form  of  law.  That  the  Serjeant-at-Arms 
went  to  the  plaintiff's  house,  where  he  then  was,  to  execute  the 
warrant;  and  with  an  audible  voice  notified  his  purpose,  ajid 
demanded  admittance  to  execute  his  warrant :  and  because  the 
outer  door  was  kept  shut  and  fastened  against  him,  and  was 
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refused  by  the  plaintiff  to  be  opened ;  he,  with  the  assistance  of 
soldiers  and  armed  men,  broke  into  the  house ;  and  arrested  the 
plaintiff,  and  conveyed  him  to  the  Tower,  in  execution  of  the 
first-mentioned  warrant.  That  the  Lieutenant  of  the  Tower 
received  and  detained  the  plaintiff  there,  by  virtue  of  the  last- 
mentioned  warrant.  Thirdly,  another  justificatory  plea  to  the 
same  effect  as  the  former ;  only  omitting  the  breaking  of  the 
door;  and  traversing  the  having  been  guilty  in  any  other 
manner.] 


BURDETT 

Abbot. 


The  plaintiff  joined  issue  on  the  first  plea  of  not  guilty. 
[And  demurred  generally  to  the  second  and  third  pleas.] 


[10] 


The  case  was  argued  by  Holroyd  for  the  plaintiff,  in  support  [  ^^  ] 
of  the  demurrers,  on  Friday  the  8th  of  February  in  last  Hilary 
Term ;  but  owing  to  the  press  of  business  towards  the  conclu- 
sion of  the  Term,  and  the  necessary  time  required  for  the  further 
argument  of  the  case,  it  was  adjourned  to  Easter  Term ;  and  on 
Friday,  the  17th  of  May  in  that  Term,  Sir  Vicai-y  Oibbs, 
Attomey-General,  was  heard  on  the  part  of  the  Speaker ;  and  on 
the  same  day  Holroyd  replied  for  the  plaintiff;  immediately  after 
which  the  Court  gave  judgment. 

*  *  *  «  *  i. 

LoBD  Ellenbobough,  Ch.  J.  :  [  isi}] 

It  does  not  appear  to  me  with  respect  to  the  only  points  which 
are  before  us  in  judgment  in  this  case,  that  any  further  argument 
is  necessary :  the  case  has  been  already  argued  very  fully  and 
with  great  ability,  and  I  do  not  think  that  further  light  can  be 
thrown  upon  the  subject  by  another  argument.  If  the  Gotirt  had 
any  doubt  upon  the  case  they  would  certainly  take  further  time 


t  The  arguments,  and  precedents 
therein  dted,  which  occupy  some  120 
pages  of  the  original  report,  are  here 
omitted  as  being  rather  of  historical 
interest,  than  of  use  for  modem  prac- 
tice. The  judgment  of  the  King's 
Bench,  affirmed  as  it  was  in  the 
Exchequer  Chamber  (4  Taunt.  401), 
and  in  the  House  of  Lords  (d  Dow. 


165),  has  settled  the  principle ;  and 
more  recent  applications  of  it  will 
be  found  in  Howard  y.  GoMd  (in 
ExQh.  Ch.  GoM€t  Y.  Howard)  (1845) 
10  Q.  B.  359,  16  L.  J.  a  B.  345 ; 
and  in  BracUattgh  y.  Er»kine  (Q.  B.  D. 
1883),  47  L.  T.  618,  621 ;  Bradlaugh 
y.  Oos9€U  (1884)  12  Q.  B.  D.  271, 
53  L.  J.  Q.  B.  209, 53  L.  T.  620.— B.  0. 
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BuKDRT  for  the  consideration  of  it ;  bat  it  will  be  recollected  that  it  has 
Abbot.  been  depending  for  "^some  time  before  us;  and  having  been 
[  *132  ]  discussed  at  great  extent,  and  the  authorities  diligently  canvassed 
in  the  course  of  the  last  Term,  it  has  naturally  led  the  Judges  to 
look  with  attention  into  the  authorities  then  cited,  and  to  take 
a  full  consideration  of  the  record  before  us ;  and  ai)on  the 
most  mature  consideration  of  that  record,  and  of  the  law 
connected  with  the  subject-matter,  I  own  I  have  not  a  particle 
of  doubt  as  to  the  judgment  which  it  behoves  the  Conrt  to 
pronounce  upon  this  occasion. 

This  is  an  action  of  trespass  commenced  by  Sir  Francis 
Burdett,  complaining  of  the  defendant  for  breaking  and  entering 
his  house,  the  outer  door  of  it  being  shut,  and  doing  this  with 
force  and  a  strong  hand,  assisted  by  soldiers,  and  taking  him 
out  of  his  house,  putting  him  into  a  coach,  and  carrying  him 
through  the  public  streets  under  a  military  guard  to  the  Tower 
of  London,  and  there  delivering  him  into  the  custody  of  the 
Lieutenant  of  the  Tower,  and  confining  him  in  such  custody. 
There  are  other  counts  in  the  declaration  for  similar  trespasses 
against  the  plaintiff's  person,  imaccompanied  by  the  circnm- 
stances  of  the  breaking  and  entering  the  house,  the  outer  door 
being  shut :  and  there  are  also  counts  for  false  imprisonment 
generally,  and  for  a  common  assault.  The  defendant,  the 
Speaker  of  the  House  of  Commons,  justifies  the  several  trespasses 
complained  of;  stating  that  at  the  time  of  committing  these 
supposed  trespasses  a  Parliament  was  holden  and  sitting  at 
Westminster  ;  that  the  defendant  was  a  member,  and  also 
Speaker  of  the  Commons  House  of  Parliament,  and  that  the 
plaintiff  was  also  a  member  of  that  House.  It  then  states  a 
resolution  of  the  House  prior  to  the  supposed  trespasses,  that  a 
letter  signed  "  Francis  Burdett,"  and  a  further  part  of  a  paper 
[  'iss  ]  entitled  "Argument,"  accompanying  the  same,  *and  inserted  in 
**  Cobbett's  Weekly  Register,"  was  "  a  libellous  and  scandalous 
paper,  reflecting  on  the  just  rights  and  privileges  of  that  House :  '* 
and  also  "  that  Sir  Francis  Burdett,  Bart.,  who  had  admitted 
that  letter  and  argument  to  have  been  printed  by  his  authorify, 
had  been  thereby  guilty  of  a  breach  of  the  privileges  of  that 
House  :  and  that  it  was  thereupon  then  and  there  ordered  that 
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Sir  Francis  Bardett  should  be  for  his  said  offence  committed  to  Buedbtt 
the  Tower  of  London,  and  that  the  Speaker  should  issue  his  abbot. 
warrant  accordingly."  It  then  states  the  issuing  of  such, 
warrant  to  the  Serjeant-at-Arms,  reciting  the  resolutions  and 
order  of  the  House,  which  I  have  already  stated,  and  command- 
ing him  or  his  deputy  to  take  into  his  custody  the  body  of  Sir 
Francis  Burdett,  and  then  forthwith  to  deliver  him  into  the 
custody  of  the  Lieutenant  of  the  Tower.  And  then  it  states  the 
delivery  of  the  Speaker's  warrant  to  the  Serjeant-at-Arms.  It 
further  proceeds  to  state  another  warrant  issued  by  the  Speaker 
to  the  Lieutenant  of  the  Tower,  reciting  the  same  resolution  and 
order  of  the  House  of  Commons  before-mentioned;  and  states 
the  delivery  of  this  last-mentioned  warrant  to  the  Lieutenant  of 
the  Tower.  That,  by  virtue  of  the  first-mentioned  warrant,  the 
Serjeant-at-Arms,  in  order  to  take  the  body  of  Sir  Francis 
and  deliver  him  to  the  Lieutenant  of  the  Tower,  went  to  the 
messuage  of  Sir  Francis ;  and  because  the  outer  door  was  shut 
and  &stened,  so  that  the  Serjeant-at-Arms  could  not  thereby 
enter  the  messuage,  he,  the  Serjeant-at-Arms,  then  and  there  in 
a  loud  and  audible  voice  gave  notice  to  Sir  Francis,  who  was 
then  in  his  messuage,  of  the  purpose  for  which  he  came,  that  is, 
to  arrest  him  by  virtue  of  the  warrant.  That  the  Serjeant-at 
Arms  required  the  outer  door  to  be  opened,  that  he  might  be 
admitted  into  the  house  to  execute  the  ^warrant ;  and  because  [  ^134  ] 
the  outer  door  was  not  opened,  but  kept  fast  against  him,  and 
he  was  refused  admittance,  he  with  the  aid  of  soldiers  and 
armed  pien  broke  open  the  window  and  thereby  entered  into  the 
house  for  the  execution  of  the  warrant,  and  made  the  arrest  of  the 
plaintiff ;  and,  in  obedience  to  the  warrant,  compelled  him  to  go 
out  of  his  messuage  into  the  street,  and  from  thence  into  a 
coach,  and  so  conveyed  him  to  the  Tower,  and  delivered  him 
into  the  custody  of  the  Lieutenant  of  the  Tower. 

This  is  the  justification  pleaded  on  tbe  part  of  the  Speaker ; 
to  which  justification  there  is  a  demurrer :  and  the  only  points 
which  are  immediately  presented  by  the  record  for  our  decision 
are,  first.  Whether  the  House  of  Commons  has  any  authority  by 
law  to  commit  in  cases  of  contempt  as  for  a  breach  of  privilege  ? 
Secondly,  Whether,   supposing  the  House  to    have    such  an 


#^ 
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BuRDETT  authority  in  general,  that  authority  has  been  well  executed  by  the 
Abbot.  vrarrant  in  question ;  that  is,  whether  the  warrant  stated  in  the 
plea  of  the  defendant  discloses  a  sufficient  ground  of  commitment 
in  this  instance  ?  And  thirdly,  Whether  the  means  which  have 
))een  used  for  the  execution  of  the  Speaker's  warrant  are  in  law 
justifiable?  The  subject,  as  it  seems  to  me,  cannot  properly  be 
branched  out  and  divided  into  more  points.  In  argument  it  has 
indeed  been  dilated  to  a  much  wider  extent  here,  and  has  been 
considered  in  much  greater  latitude  as  a  question  of  controversy 
elsewhere,  than  is  at  all  necessary  for  the  decision  of  these  which 
are  the  only  points  with  which  we  have  judicially  any  concern 
upon  the  present  occasion.  The  citations  made  upon  the  first 
argument  from  the  judgment  of  Sir  Orlando  Bbidgeman  rather 
tend  to  illustrate  the  character  of  that  most  eminent  Judge,  by 
[  ^135  1  exhibiting  the  ^profundity  of  his  learning,  and  the  extent  of  his 
industry,  than  to  throw  any  material  light  upon  the  presen 
question.  A  very  moderate  portion  of  the  learning  there  dis- 
played by  him  is  at  all  applicable  to  the  present  case.  The  main 
point  decided,  and  properly  decided,  in  that  case  was,  that  the 
privilege  of  Parliament,  which  exempted  members  from  arrest, 
did  not  wholly  suspend  the  right  of  suit  against  them  during  the 
entire  continuance  of  the  Parliament,  at  least  so  as  to  prevent 
the  suing  them  by  original.  So  a  great  part  of  the  learning 
exhibited  upon  Thorpe's  case  there  cited,  though  properly  ad> 
verted  to  as  the  case  itself  was,  bears  very  little  on  the  ques> 
tion  immediately  before  us.  That  case,  which  is  to  be  found  in 
the  Bolls  of  Parliament,  81  Hen.  YI.  No.  26,  27,  28,  decides  that 
a  suit  commenced  against  a  member  might  proceed  to  any  extent 
in  the  time  of  the  vacation  of  Parliament,  though  not  in  Parlia- 
ment time,  as  it  is  called.  Thorpe's  case  appears  to  be  the 
earliest  applicable  to  parliamentary  privilege ;  for  the  two  other 
cases  of  an  earlier  date  mentioned  by  Lord  Coke  in  his  4th 
Institute  (24),  that  of  John  de  Thoresby,  10  Ed.  III.,  and  of  Bogo  de 
Glare,  18  Ed.  I.,  are  shown  by  Sir  Oblando  Bbidgeman  in  his 
judgment,  in  Benyon  v.  Evelyn^\  to  have  no  proper  reference  to 
the  privileges  of  the  members  of  the  House  of  Commons :  and 
indeed,  according  to  this  case  of  Thorpe^  as  supposed  by  Lord 

t  Tr.  14  Car.  11.  C.  B.  BoU.  2558. 
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Coke,  it  appears  that  the  exemption  from  arrest  was  not  claimed  bubortt 
or  considered  as  the  peculiar  privilege  of  a  member  of  the  one  or  abbot. 
of  the  other  Hoase  of  Parliament,  properly  as  such ;  but  as  the 
privilege  of  a  member  of  the  High  Court  of  Parliament  generally : 
and  the  reason  of  such  privilege,  as  given  by  the  Judges,  is  one 
which  applies  equally  to  the  members  of  both  Houses,  viz.  '*  that 
they  may  have  their  freedom  and  liberty  *freely  to  intende  upon  [  •isa  ] 
the  Parliament."  Other  cases  have  been  cited,  in  which  the 
right  of  the  subject  to  sue  upon  matters  of  parliamentary  cogni- 
zance has  been  in  part  recognized  by  the  Courts.  The  first- 
mentioned  of  these  cases  however,  that  of  Thorpe,  respects  merely 
the  privileges  of  individual  members,  and  the  means  of  their 
individual  protection,  not  the  vindictive  privileges  of  the  House 
for  offences  done  generally  against  the  body  of  the  House,  in 
breach  of  the  rights  and  privileges  of  the  whole  House  collec- 
tively considered.  The  other  cases  next  mentioned,  of  Bogo  de 
Clare,  and  John  de  Thoresby,  do  not  apply  to  this  question ;  which 
is,  what  acts  the  House  of  Commons  may  justifiably  do ;  not 
where,  or  how,  such  acts  shall  be  alone  brought  into  question. 

As  to  the  first  point  which  arises  in  this  case  ;  has  the  House 
of  Commons  a  right  to  commit  for  breach  of  privilege  ?  It  has 
been  argued,  that  they  are  prohibited  from  imprisoning  persons 
by  the  statute  of  Magna  Charta,  and  the  28  Ed.  III.  c.  8. :  but 
the  provision  in  Magna  Charta  directed  against  acts  of  un- 
authorized force,  ''that  no  man  shall  be  imprisoned  but  by  the 
lawful  judgment  of  his  peers,  or  by  the  law  of  the  land ; "  and 
that  of  the  stat.  28  Ed.  IH.  ''  that  no  man  shall  be  put  out  of 
land  or  tenement,  nor  taken  or  imprisoned,  nor  disinherited,  nor 
put  to  death,  without  being  brought  in  to  answer  by  due  process 
of  the  law ;"  are  satisfied  as  far  as  they  relate  to  this  subject,  if 
the  lex  et  consuetude  parliamenti  be,  as  Lord  Coke  and  all  the 
writers  on  the  law  have  held  that  it  is,  part  of  the  law  of  the  land 
in  its  large  and  extended  sense.  At  what  time  the  two  Houses  of 
Parliament,  as  at  present  constituted  and  distinguished,  that  is, 
as  Lords  and  Commons,  first  ceased  to  sit  together,  as  originally 
they  did,  and  began  to  have  a  separate  existence,  is  a  matter 
more  of  antiquarian  curiosity  than  of  legal  importance.  The 
^separation  of  the  two  Houses  seems  to  have  taken  place  as  early      [  *i37  ] 
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BuBDETT  as  the  49  Hen.  III.  about  the  time  of  the  battle  of  Evesham ;  for 
Abbot.  I  think  it  iR  at  that  period  that  the  first  return  of  *'  knights, 
dtixens,  and  burgesses  *'  is  to  be  found ;  and  that  separation  was 
probably  effected  and  previoasly  sanctioned  by  a  formal  Act  for 
that  purpose  by  the  King  and  Parliament  as  originally  oonsti- 
tuted.  At  any  rate  the  very  first  subsequent  act  of  the  Parlia- 
ment»  acting  in  the  two  Houses  conjointly  with  the  King,  operated 
as  a  formal  recognition  of  an  antecedently  authorized  separation 
of  Parliament  into  the  two  Houses  in  which  they  then  and  have 
since  sat.  The  privileges  which  have  been  since  enjoyed,  and 
the  functions  which  have  been  since  uniformly  exercised,  by  each 
branch  of  the  Legislature,  with  the  knowledge  and  acquiescence 
of  the  other  House  and  of  the  King,  must  be  presumed  to  be  the 
privileges  and  functions  which  then,  that  is,  at  the  very  period 
of  their  original  separation,  were  statutably  assigned  to  each. 
The  privileges!  which  belong  to  them  seem  at  all  times  to 
have  been,  and  necessarily  must  be,  inherent  in  them,  indepen- 
dent of  any  precedent :  it  was  necessary  that  they  should  have 
the  most  complete  personal  security,  to  enable  them  freely  to 
meet  for  the  purpose  of  discharging  their  important  functions, 
and  also  that  they  should  have  the  right  of  self-protection:  I 
d  J  not  mean  merely  against  acts  of  individual  wrong ;  for  poor 
and  impotent  indeed  would  be  the  privileges  of  Parliament,  if 
they  could  not  also  protect  themselves  against  injuries  and 
affronts  offered  to  the  aggregate  body,  which  might  prevent  or 
i]n2>ede  the  full  and  effectual  exercise  of  their  parliamentary 
funclioiiH.  This  is  an  essential  right  necessarily  inherent  in  the 
supreme  Legislature  of  the  kingdom,  and  of  course  as  necessarily 
[  *]«^'^  J  inherent  in  the  *Parliament  assembled  in  two  Houses  as  in  one. 
The  right  of  self-protection  implies,  as  a  consequence,  a  right 
to  use  the  necessary  means  for  rendering  such  self-protection 
effectual.  Independently,  therefore,  of  any  precedents  or  recog- 
nised practice  on  the  subject,  such  a  body  must  a  priori  be  armed 
witli  a  competent  authority  to  enforce  the  free  and  independent 
exercise  of  its  own  proper  functions,  whatever  those  functions 

t  The  paaaage  which  here  ensueB      (Q.  B.  D.  1S83),  47  L.  T.  618,  621. — 
in  cited  at  length  by  Field,  J.,  in     E.  C. 
his  j  iidgment  in  Bradlavgh  y.  Erakine 
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might  be.  On  this  ground  it  has  been,  I  believe,  very  generally  Bubdett 
admitted  in  argument,  that  the  House  of  Commons  must  be  and  abbot. 
is  authorized  to  remove  any  immediate  obstructions  to  the  due 
course  of  its  own  proceedings.  But  this  mere  power  of  removing 
actual  impediments  to  its  proceedings  would  not  be  sufficient  for 
the  purposes  of  its  full  and  efficient  protection :  it  must  also  have 
the  power  of  protecting  itself  from  insult  and  indignity  wherever 
offered,  by  punishing  those  who  offer  it.  Can  the  High  Court  of 
Parliament,  or  either  of  the  two  Houses  of  which  it  consists,  be 
deemed  not  to  possess  intrinsically  that  authority  of  punishing 
summarily  for  contempts,  which  is  acknowledged  to  belong,  and  is 
daily  exercised  as  belonging,  to  every  superior  court  of  law,  of 
less  dignity  undoubtedly  than  itself  ?  And  is  not  the  degrada- 
tion and  disparagement  of  the  two  Houses  of  Parliament  in  the 
estimation  of  the  public,  by  contemptuous  libels,  as  much  an 
impediment  to  their  efficient  acting  with  regard  to  the  public,  as 
the  actual  obstruction  of  an  individual  member  by  bodily  force, 
in  his  endeavour  to  resort  to  the  place  where  Parliament  is 
holden  ?  And  would  it  consist  with  the  dignity  of  such  bodies, 
or  what  is  more,  with  the  immediate  and  effectual  exercise  of 
their  important  functions,  that  they  should  wait  the  compara- 
tively tardy  result  of  a  prosecution  in  the  ordinary  course  of  law, 
for  *the  vindication  of  their  privileges  from  wrong  and  insult  ?  C  *^^^  3 
The  necessity  of  the  case  would,  therefore,  upon  principles  of 
natural  reason,  seem  to  require  that  such  bodies,  constituted  for 
such  purposes,  and  exercising  such  functions  as  they  do,  should 
possess  the  powers  which  the  history  of  the  earliest  times  shews 
that  they  have  in  fact  possessed  and  used.  It  is  therefore  idle  to 
contend,  as  some  have  done,  that,  as  the  House  of  Commons  is  a 
body  which  has  begun  to  exist  separately  and  substantively  since 
the  time  of  legal  memory,  that  is,  since  the  return  of  Bichard  the 
First  from  the  Holy  Land ;  and  that,  as  they  cannot  on  that 
account  claim  by  prescription  or  immemorial  custom  any  power 
of  commitment,  and  that  no  Act  of  Parliament  since  that  time 
has  expressly  given  it  to  them ;  therefore,  that  it  cannot  legally 
belong  to  them.  I  am  glad  that  nothing  of  th^t  kind  has  been 
advanced  in  argument  upon  this  occasion ;  but  it  is  impossible 
not  to  have  heard  of  its  having  been  urged  elsewhere  and  on 
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Bt'BDETT     other  occasions.    And  perhaps  more  weight  has  been  given  to 
Abbot.      ^^^  argument  than  Beems  to  belong  to  it,  from  the  pains  that  8ir 
Robert  Atkyns  (in  his  treatise  in  the  form  of  an  argument  upon 
the  information  against  William  Williams,  Esq.)  has  taken  to 
answer  it.    For  he  seems  to  suppose  it  necessary, ''  to  support 
the  power  and  privilege  of  the  House  of  Commons,  as  being  an 
essential  part  of  the  Parliament,  to  make  it  out  against  these 
innovators,  (as  he  calls  them,)  that  the  House  of  Conmions  has 
ever  been  a  part  of  the  Parliament,  and  that  it  was  so  long 
before  the  49  Hen.  III. ;  "which,  as  already  mentioned,  is  the  date 
of  the  first  writ  of  summons  for  knights,  citizens,  and  burgesses, 
now  extant:  admitting,  ''that,  where  the  beginning  of  a  thing 
is  known,  there  can  be  nothing  belonging  to  it  by  prescription.'* 
[  'lio  ]      But  Selden,  I  ♦observe,  (Priv.  of  Pari.  718)  acknowledges  that 
there  had  been  a  great  change  in  the  constitution  of  the  Parlia- 
ment, but  supposes  it  to  have  happened  long  before  the  49  Hen. 
III.  namely,  in  the  time  of  that  King's  father.  King  John; 
(still  placing  it  however  within  time  of  legal  memory ;)  and  he 
supposes  that  it  was  done  by  a  law,  though  the  law  be  lost ;  as 
many  Bolls  of  Parliament  were  wherein  those  laws  were  entered. 
But  supposing  the  separate  existence  of  the  House  of  Commons 
to  have  begun  only  in  the  49  Hen.  III.,  or  at  some  other  period 
within  the  time  of  legal  memory ;  the  answer  to  the  objection  is 
that  some  statute  or  act  of  supreme  national  authority,  whatever 
it  was,  by  which  the  House  then  began  to  exist  and  act,  and  has 
since  acted,  separately,  as  a  distinct  branch  of  the  Legislature 
from  the  Lords,  and  conjointly  with  the  Lords  and  the  King,  as 
a  Parliament,  invested  them,  as  such  House,  with  the  antecedent 
essential  privileges  which  belonged  to  the  aggregate  body  of  Par- 
liament, at  least  to  the  extent  in  which  they  have  been  ever  since 
enjoyed  by  that  House,  and  of  which  the  subsequent  enjoyment  is 
evidence  :  and  it  would  only  vary  the  form  of  prescribing,  if  any 
prescription  were  in  such  case  necessary,  to  such  an  one  as  the 
following ;  namely,  that  from  time  whereof  the  memory  of  man  is 
not  to  the  contrary  until  the  49  Hen.  III.  all  the  members  of  Par- 
liament, by  their  then  name  of  Proceres  Nobiles  et  Magnates,  and 
since  the  49  Hen.  III.  by  their  several  names  of  Lords  spiritual  and 
temporal,  and  of  Knights,  Citizens,  and  Burgesses  in  Parliament 
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assembled,  have  had  and  nsed,  and  now  and  still  of  right  ought     Burdbtt 
to  have  and  nae  such  and  such  privileges.     So  that  if  the  Parlia-      abbot. 
ment  itself,  in  any  anterior  form  of  its  existence,  be  of  pre- 
scriptive antiquity,  about  which  no  reasonable  doubt  can  be 
entertained,  the  same  privileges  which  were  *in  such  anterior      [  *i^i  ] 
form  then  enjoyed  by  it  may  still  (if  necessary  so  to  consider  it) 
be  even  technically  prescribed  for  by  Parliament  in  the  very  form 
into  which  it  has  since  resolved  itself  and  now  subsists:  unless, 
indeed,  it  can  be  contended  with  effect,  that  the  Legislature  itself 
is  incompetent  to  vary  the  precise  form  in  which,  in  time  beyond 
memory,  it  appears  to  have  existed  and  acted ;  a  point  which,  I 
presume,  few  persons  will  be  hardy  enough  to  contend  for. 
There  is  no  pretence,  therefore,  for  treating  the  privileges  of  the 
House  of  Commons,  as  some  persons  have  treated  them,  as  things 
of  a  novel  origin  and  constitution,  beginning  within  time  of  legal 
memory,  and  standing  upon  no  authority  of  prescription  or  statute. 
These  privileges  appear  to  have  been  claimed,  exercised,  and 
recognized  in  numerous  precedents  almost  as  early  as  we  can 
distinctly  trace  the  House  acting  in  its  separate  parliamentary 
capacity.    Without  referring  more  at  large  to  Thorpe's  case,  the 
personal  privileges  of  Parliament  are  stated  in  it  in  these  terms : 
*'  If  any  person  that  is  a  member  of  this  High  Court  of  Parlia- 
ment be  arrested  in  such  case  as  be  not  for  treason  or  felony, 
or  surety  of  the  peace,  or  for  a  condemnation  had  before  the 
Parliament,  it  is  used  that  all  such  persons  shall  be  released  of 
such  arrests,  and  make  an  attorney,  so  that  they  may  have  their 
freedom  and  liberty  freely  to  intende  upon  the  Parliament." 
I    am    aware  that    this    authority  in  terms  relates  only    to 
privileges  of  personal  freedom  from  arrest,  and    not  to  the 
vindictive  privilege  of  committing  for  contempts  against  the 
whole  House.    But  on  this  latter  point,  not  to  encumber  the 
case  unnecessarily  with  a  vast  variety  and  quantity  of  matter,  I 
would  refer  only  generally  to  the  case  of  Ferrers,  (very  fully 
reported  in  ^Crompton's  Jurisdiction  of  Courts;)   Trewinnard's      [  *142  ] 
case,  in  Dy.  59 ;  William  Thranwis'  case  in  1529,  who  was  com- 
mitted to  the  custody  of  the  Serjeant-at-Arms  for  a  contempt 
in  words  against  the  dignity  of  the  House ;  John  Wentworth's 
case,  of  the  same  kind,  in  1575,  in  D'Ewes'  Journal,  244 ;  and  the 


J 


462  1811.    £.  B.     14  EAST,  142—143.  [b.b. 

BoBDBTT     case  of  Hall,  a  member  of  the  House  of  Commons,  in  1580, 
Abbot.       which  is  also  m  D'Ewes'  Journal,  from  page  291  to  298,  t  and 
which  is  the  first  instance  of  a  libel  punished  by  the  House.     In 
that  case  Arthur  Hall  was  punished  for  a  libel  on  the  dignity  of 
the  House,  by  being  committed  and  expelled :  and  he  was  also 
fined ;  in  respect  to  which  latter  species  of  punishment,  that  of 
fining,  the  House  exercised  in  that  instance  a  power  which  they 
have  not  since  been  in  the  habit  of  exercisiug :   but  certainly 
that  precedent,  as  far  as  it  goes  to  the  expulsion  and  imprison- 
ment of  a  member,  is  fully  sustained  by  more  modem  usage. 
He  was  committed  for  six  months,  and  to  be  further  imprisoned 
till  a  revocation  and  retraction  under  his  hand  of  the  slajider 
contained  in  his  book.    That  perhaps  might  be  considered  as  an 
excess  of  jurisdiction ;  as  contrary  to  the  general  principles  of 
English  law :  for  the  Courts  of  law  cannot  commit  a  person  till 
he  retracts  or  makes  personal  submission  for  his  offence  :  but 
as  far  as  the  mere  infliction  of  imprisonment  goes,  it  shews  at 
least  that  the  House  were  in  the  habit   of   committing  for 
contempts.    And  the  sort  of  Ubel  for  which  he  was  punished, 
as  it  appeared  in  D*Ewes'  Journal,  was  not  a  libel  upon  individual 
members,  but  upon  the  whole  Parliament. 
Without  resting  any  longer,  however,  upon  these  precedents, 
[*H3        I  come  with  more  satisfaction  to  an  authority  ^which  cannot 
be  gainsayed  or  questioned ;  to  the  legislative  recognition  of  a 
power  in  either  House  of  Parliament  to  punish  by  imprisonment ; 
for  that  I  think  is  virtually  to  be  understood  from  the  stat.  1 
Jac.  I.  c.  18.    But  before  I  observe  upon  that  statute,  I  will 
shortly  advert  to  a  prior  act  of  the  4th  Hen.  YIH.  made  in  the 
case  of  a  Mr.  Strode,  who  was  imprisoned  for  something  he  had 
done  in  Parliament ;  and  by  which  it  was  enacted,  that  *'  all 
suits,  accusements,  condemnations,  executions,  fines,  amercia- 
ments, punishments,  corrections,  grants,  charges,  or  impositions 
put  or  had,  or  hereafter  to  be  put  or  had  unto  or  upon  the  said 
B.  Strode,  and  to  every  other  person  or  persons  afore  specified 
in  that  Parliament,  or  that  of  any  Parliament  that  shall  be, 
for  any  bill,  speaking,  reasoning,   or  declaring  of  any  matter 
concerning   the    Parliament    to    be    commenced   and  treated, 

t  And  in  4  Inst.  23. 
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should  be  utterly  void  and  of  none  effect."  I  own  I  agree  with  Bubdett 
the  cogent  reasons  given  by  Sir  Robert  Atkyns  (p.  56^+)  that  this  abSot. 
is  to  be  considered  as  a  general  act,  notwithstanding  the  opinion 
given  to  the  contrary  in  the  case  of  Mr.  Holies,  |  8  Car.  I.  This 
Act,  however,  only  relates  to  the  personal  immunity  and  protec- 
tion of  the  members  themselves,  for  acts  done  in  Parliament  or 
concerning  the  same.  Then  comes  the  stat.  1  Jac.  I.  c.  18, 
which,  after  reciting,  that  '^  heretofore  doubt  had  been  made  if  any 
person,  being  arrested  in  execution,  and  by  privilege  of  either  of 
the  Houses  of  Parliament  set  at  liberty,  whether  the  party  at 
whosQ.&uit  such  execution  was  pursued,  be  for  ever  after  barred 
and  disabled  to  sue  forth  a  new  writ  of  execution  in  that  case  :** 
(which  shews  very  clearly,  that  Parliament  had  been  in  the 
habit  of  setting  ^aside  or  superseding  such  executions) ;  fof  [  *u4  ^i 
avoiding  all  further  doubt  and  trouble  which  in  like  cases  may 
hereafter  ensue ;  enacts,  "  that  the  party  at  whose  suit  such 
writ  of  execution  was  pursued,  his  executors,  &c.  after  such  time 
as  the  privilege  of  that  session  of  Parliament,  in  which  such 
privilege  shall  be  so  granted,  shall  cease,  may  sue  forth  and 
execute  a  new  writ  or  writs  of  excution,"  &c.  Is  not  this  an 
ample  recognition  of  the  prior  exercise  of  an  authority  by  the 
Houses  of  Parliament  to  liberate  persons  entitled  to  privilege, 
who  were  in  execution :  this  statute  enacting,  however,  at  the 
same  time,  that  it  should  not  be  an  answer  to  the  further 
charging  him  in  execution  by  his]  creditor,  that  he  had  once 
been  taken  in  execution.  The  statute  then  provides,  ''  that  from 
thenceforth  no  sheriff,  bailiff,  or  other  officer,  from  whose  arrest 
or  custody  any  such  person  so  arrested  in  execution  shall  be 
delivered  by  any  such  privilege,  shall  be  charged  or  chargeable 
with  or  by  any  action  whatsoever,  for  delivering  out  of  exe- 
cution any  such  privileged  person  so  as  is  aforesaid  by  such 
privilege  of  Parliament  set  at  liberty ;  any  law,  custom,  or 
privilege  heretofore  to  the  contrary  notwithstanding."  And 
then  follows  this  proviso,  which  is  very  material  to  the  present 
purpose :  '^  Provided  always,  that  this  act,  or  any  thing  therein 
contained,  shall  not  extend  to  the  diminishing  of  any  punish- 
ment to  be  hereafter  by  censure  in  Parliament  inflicted  upc  n 

t  Tee  also  4  Inst  9,  to  the  same  effect.  t  7  St.  Tr.  249. 
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BcKDETT     any  person  >»hich  shall  hereafter  make  or  procure  to  be  made 

Abbot.      t^ny  sach  arrest  as  aforesaid.*'    Now  by  inflicting  censure,  the 

power  of  doing  which  was  thus  saved  to  the  Houses  of  Parliament, 

as  they  had  before  been  accustomed  to  exercise  it,  must   be 

meant,  not  a  mere  crimination  or  reproof  in  words  only,  but  the 

[  *i^s  ]  substantial  infliction  of  positive  punishment  by  ^Parliament 
u|X)n  the  offender.  This  act,  indeed,  applies  in  terms  only  to 
the  particular  case  of  arrests  ;  but  no  one  can  reason  so  weakly 
as  to  suppose,  or  argue  so  narrowly  as  to  say,  that  the  power  of 
the  Houses  of  ParUament  to  inflict  punishment  existed  and  had 
been  exercised  only  in  that  particular  case.  I  have  mentioned  this 
instance,  not  from  the  necessity  of  the  thing  in  so  plain  a  case,  but 
because  it  has  been  thrown  out  very  confidently,  that  the  privilege 
of  the  House  of  Commons  stood  upon  no  parUamentary  recogni- 
tion or  authority  whatsoever :  here,  however,  is  a  direct  parlia- 
mentary recognition  of  their  right  to  inflict  punishment  by 
censure  in  ParUament  in  the  one  case  that  is  specifically  men- 
tioned, and  it  virtually  ratifies  what  had  been  antecedently 
done  by  the  House  in  the  way  of  punishment,  of  which  the  usual 
mode  appears  to  have  been  by  imprisonment. 

Having  stated  thus  much  of   the   earlier   precedents   and 
authorities  in  respect  to  the  Parliament  itself,  and  their  own 
practice  of  committing  for  contempts,  I  come  now  to  a  period 
nearer  to  our  own  times,  and  more  within  our  own  immediate 
contemplation  and  view,  where  the  materials  for  our  judgment 
are  more  abundant,  and  the  sources  from  which  they  are  drawn 
are  in  some  respects  more  satisfactory.    If  any  person  more 
than  another  could  be  supposed  to  doubt  the  power  of  the  House 
of  Commons  to  commit  for  contempt ;  if  any  person  who  ever 
sat  in  this  place  was,  more  than  any  other,  jealous  of  every 
supposed  encroachment  upon  the  rights  of  the  people,  either  on 
the  part  of  the  Crown,  or  of  either  House  of  ParUament,  or  less 
favourable  in  general  to  claims  of  parliamentary  privilege,  it 
was  my  Lord  Holt.    There  is  no  person  at  all  conversant  with 
the  disputes  that  have  taken  place  in  the  Courts  of  law  on  this 

[  ^iir>  J      subject,  who  is  not  ^acquainted  with  the  particulars  of  the  case 
of  Ashby  v.  White ;  f  and  how  he  stood  singly  and  manfully  in 

t  2  Ld.  Faym.  938 ;  Salk.  19 ;  6  Mod.  45. 
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an  opinion,  vrhich  was  at  last  confirmed  bv  the  House  of  Lords,     Burdett 

Vm 

in  maintaining  the  right  of  the  subject  to  maintain  an  action  in      abb.>t. 
that  case.    The  legality,  however,  of  a  power  in  the  House  of 
Commons  to  commit  for  breach  of  privilege,  generally,  is  so  far 
from  being  questioned  by  Lord  Holt  in  The  Queen  v.  Paty,^  the 
case  in  which  the  bailing  of  the  Aylesbury  men,  committed 
by  the  House  of  Commons  for  bringing  actions  against  the 
constables  of  Aylesbury  for  refusing  their  votes  at  an  election 
for  members  of  Parliament,  was  agitated,  that  he  expressly 
recognizes  their  power  in  the  passage  which  has  been  referred  to 
hj  the  Attorney-General.    His  words  are  these:  he  said,  "he 
made  no  question  of  the  power  of  the  House  of  Commons  to 
commit :  they  might  commit  any  man  for  offering  an  affront  to 
a  member ;  "    (which  must  be  understood  of  an  affront  to  a 
member  as  such) ;    "  nay,   (he  said)  they  might  commit  for  a 
crime,  because  they  might  impeach."    This,  I  presume,  must  be 
intended  of  a  commitment  for  a  crime  in  order  to  an  impeachment: 
otherwise,  he  would  admit  them  to  have  a  general  criminal 
jurisdiction,  which  certainly  he  could  not  mean  to  attribute  to 
them.    It  is  impossible  for  any  thing  to  be  more  full,  explicit, 
and  unqualified,  than  this  language  of  Lord  Holt,  in  which  he 
recognizes  a  power  of  commitment  in  the  House  of  Commons 
for  a  breach  of  the  privileges  of  their  House :  and  what  is  said 
of  the  House  of  Commons  may  be  understood  as  said  also  of  the 
House  of  Lords  ;  for  they  are  one  and  the  same  in  this  respect : 
they  are  but  the  grand  council  of  the  realm  divided  into  two 
different  parts,  each  carrying  with  it  ♦this  essential  power  and      [  *i*7  ] 
privilege  to  protect  itself,  which  each  has  exercised  ever  since 
(and  therefore  must  be  presumed  collectively  to  have  exercised 
before)  their  separation. 

Prior  to  Ashby  v.  White^  in  point  of  time,  was  the  Eaii  of 
Shaftesbury's  case,  I  which  was  a  commitment  by  the  House  of 
Lords  "for  a  high  contempt  (stated  to  have  been)  committed 
against  this  House."  Two  of  the  Judges  there  thought  that  it 
was  a  material  ingredient  in  that  case,  that  the  sessions  during 
which  the  commitment  was  made  was  then  continuing.  The 
Chief  Justice  Bainsford  thought,  that  the  Court  of  E.  B.  had  no 

t  2  Ld.  Bay.  1005.  t  1  Mod.  144. 
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BuBOKTT  jurisdiction  of  the  caase;  and  Twisdeh,  3.,  who  was  absent. 
Abbot.  conuniinicated  by  Jones,  J.  his  opinion,  that  Lord  Shaftesbuiy 
should  be  remanded.  No  distinction  was  taken  in  that  caee 
between  the  authority  of  the  Lords  and  that  of  the  Commons  to 
commit.  And  notwithstanding  the  generality  of  the  commit- 
ment, which  was  for  a  high  contempt,  without  saying  when, 
where,  or  how  committed,  it  was  sustained  by  this  Court,  and 
Lord  Shaftesbury  was  remanded.  This  case  has  been  referred 
to  by  Judges  in  later  times  as  an  authority  upon  the  point. 
And  in  Alexander  Murray's  case,t  the  commitment,  which  was 
by  the  House  of  Commons  for  an  offence  against  them,  was  in 
the  same  terms,  "for  a  high  contempt  of  this  House."  Mr. 
Justice  Wbioht  says  in  that  case,  *'  that  it  was  agreed  on  all  hands 
that  they  (the  House  of  Commons)  have  power  to  jadge  of  their 
own  privileges.  It  need  not  appear  to  us  what  the  contempt 
was ;  for  if  it  did  appear,  we  could  not  judge  thereof."  And 
then  he  cites  Lord  Shaftesbury*^  case.    Mr.  Justice  Dbnnisok 

^  *148  ]  says,  "  They  need  not  tell  us  what  the  contempt  *was,  because 
we  cannot  judge  of  it."  Mr.  Justice  Foster  says,  ''  The  law 
of  Parliament  is  a  part  of  the  law  of  the  land,  and  there  would 
be  an  end  of  all  law,  if  the  House  of  Commons  could  not  commit 
for  a  contempt:  all  courts  of  record,  even  the  lowest,  may 
commit  for  a  contempt :  and  Lord  Holt,  though  he  differed  with 
the  other  Judges,  yet  agreed  that  the  House  might  commit  for  a 
contempt  in  the  face  of  the  House."  That  statement  of  Mr. 
Justice  Foster  certainly  represents  Lord  Holt  as  having 
narrowed  his  admission  far  beyond  what  he  appears  to  have 
done  by  Lord  Raymond's  report.  The  power  of  committing  for 
contempts  is  not  there  limited  by  Lord  Holt  to  contempts 
committed  in  the  face  of  the  House.  I  do  not  know  how 
those  words  got  into  Wilson's  report ;  but  the  report  of  Lord 
Holt's  own  words,  as  made  by  Lord  Baymond,  who  heard  them, 
is  more  likely  to  be  correct.  Upon  this  case  I  would  observe, 
that  I  agree  with  Wright  and  Dennison,  Justices,  in  thinking, 
that  it  need  not  appear  what  the  contempt  was ;  but  I  am  not 
prepared  to  say  with  them,  that  we  could  in  no  case  judge  of  it, 
or  that  there  might  not  appear  such  a  cause  of  commitment  as, 

t  1  Wils.  299. 
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coming  collaterally  before  the  Court  in  the  way  of  a  jastifica-     bubdett 
tion  pleaded  to  an  action  of  trespass,  the  Court  might  not  be      abbot. 
obliged  to  consider  and  to  pronounce  to  be  defective :  but  it 
might  be  a  more  doubtful  question  whether,  coming  directly 
before  us,  as  on  a  return  to  a  habeas  corpus^  we  could  relieve  the 
subject  from  the  commitment  of  the  House  in  any  case  whatever. 

The  next  case  which  came  before  the  Courts  on  habeas  corpus  is, 
I  think,  Brass  Crosby* s^\  a  case  very  fully  considered  by  a  most 
learned  Judge,  Lord  Ch.  J.  Db  6bby  ;  *and  which  was  also  [  *H9  j; 
decided  by  the  opinion  of  all  the  Judges  of  the  Court  of 
Exchequer,  as  well  as  of  the  Common  Fleas ;  for  applications 
were  made  to  both  those  Courts  to  liberate  the  persons  who  had 
been  committed  by  the  House  for  contempt :  but  I  do  not  know 
of  any  application  having  been  made  to  this  Court  on  that 
occasion.  Without  going  at  large  into  the  report,  which  is 
unnecessary  after  the  full  comment  made  at  the  bar  on  the 
language  of  the  Judges  there  stated ;  it  is  sufficient  to  say,  that 
Lord  Ch.  J.  De  6bey  and  the  other  Judges  were  most  clearly  of 
opinion,  that  the  Houses  of  Parliament  were  invested  with  the 
power  of  committing  for  contempts  in  breach  of  their  privileges. 

It  has  been  said  in  answer  to  all  these  cases  of  refusal  by  the 
Courts  to  liberate  on  habeas  corpus  the  parties  who  had  been 
committed  by  either  House  of  Parliament  for  contempt,  that  the 
Courts,  knowing  that  the  party  committed  had  a  remedy  by  action 
if  he  had  been  illegally  committed,  would  not  give  him  relief  in 
that  direct  mode,  but  turned  him  over  to  the  remedy  by  action  if 
he  were  entitled  to  it,  without  inquiry  whether  or  not  he  were 
entitled  to  relief  in  the  particular  instance.  Now  to  what  extent 
it  may  be  warrantable  to  inquire  into  the  cause  of  commitment, 
it  is  not  necessary  to  pronounce :  the  commitment  must  always 
be  by  a  Court  of  competent  jurisdiction ;  and  the  competence  of 
the  House  of  Commons  to  commit  for  a  contempt  and  breach  of 
privilege  cannot  be  questioned.  A  competence  to  commit  for  all 
matters  and  in  all  cases  has  never  been  asserted  or  pretended  to 
on  the  part  of  either  House  of  Parliament :  the  House  of 
Commons  does  not  pretend  to  a  general  criminal  jurisdiction. 
But  if  the  Judges  before  whom  those  applications  were  made  on 

t  3  Wils.  202. 
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BuBDBTT  writs  of  kabeos  corpus  *had  felt  that  the  Houses  had  no  pretence 
Abbot.  of  power  to  commit,  or  had  seen  upon  the  face  of  the  returns 
[*^^]  that  they  had  exercised  it  in  those  cases  extravagantly,  and 
beyond  all  bounds  of  reason  and  law,  would  they  not  have  been 
wanting  in  their  duty  if  they  had  not  looked  into  the  causes  of 
commitment  stated :  and  would  it  have  been  an  excuse  for  a 
most  imperfect  discharge  of  their  important  duty  upon  the  writ 
of  habeas  corpus  to  say,  that  though  they  remanded  the  prisoner, 
he  had  his  remedy  by  action,  if  the  case  were  that  he  ought 
never  to  have  been  committed  at  all  ?  Is  not  the  value  of  the 
intermediate  liberty  of  the  subject  of  such  importance,  that, 
where  his  case  falls  within  the  remedy  of  the  writ  of  h^Aeas 
corpus,  the  Judges  were  bound  at  common  law  to  give  the  party 
the  benefit  of  his  immediate  liberation,  rather  than  to  turn  hiin 
over  to  a  distant  remedy  by  action  against  a  party  who  may 
die  before  he  can  obtain  his  judgment ;  or,  if  he  live,  may 
become  insolvent  ?  That  would  be  but  a  poor  and  forlorn  remedy 
for  the  party  aggrieved  by  the  loss  of  his  liberty ;  and  it  would 
be  the  greatest  slander  upon  the  administration  of  the  law  of 
England  to  say,  that  those  who  were  called  upon  to  administer  it 
on  those  occasions  would  have  so  done.  Upon  this  subject  I  will 
only  say  that  if  a  conamitment  appeared  to  be  for  a  contempt  of 
the  House  of  Commons  generally,  I  would  neither  in  the  case  of 
that  Court,  or  of  any  other  of  the  superior  Courts,  inquire  further: 
but  if  it  did  not  profess  to  commit  for  a  contempt,  but  for  some 
matter  appearing  on  the  return,  which  could  by  no  reasonable 
intendment  be  considered  as  a  contempt  of  the  Court  committing, 
but  a  ground  of  commitment  palpably  and  evidently  arbitrary, 
unjust,  and  contrary  to  every  principle  of  positive  law,  or  national 
[  *iui  ]  justice ;  I  say,  that  *in  the  case  of  such  a  commitment,  (if  it  ever 
should  occur,  but  which  I  cannot  possibly  anticipate  as  ever  likely 
to  occur,)  we  must  look  at  it  and  act  upon  it  as  justice  may  require 
from  whatever  Court  it  may  profess  to  have  proceeded.  But  is  it 
found  in  any  one  instance,  that  upon  a  refusal  by  the  Courts  to 
discharge  the  party  upon  the  writ  of  habeas  corpus,  in  times  even 
of  popular  inflammation,  and  where  he  might  have  had  a  chance 
of  getting  a  large  compensation  in  damages,  if  he  were  proved  to 
have  been  injured,  any  such  action  has  been  afterwards  brought  ? 
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No  such  action  has  been  ever  brought,  nor  is  it  pretended  that  in     burdett 
any  one  of  the  various  cases,  in  all  of  which  the  Judges  have      abbot. 
refused  to  liberate  the  party  committed  for  contempt,  any  ulterior 
remedy  by  action  was  ever  suggested  as  fit  to  be  resorted  to. 

Thus  the  matter  stands  upon  the  authority  of  precedents  in 
Parliament,  upon  the  recognition  by  statute,  upon  the  continued 
recognition  of  all  the  Judges,  and  particularly  of  Lord  Holt, 
who  was  one  of  the  greatest  favourers  of  the  liberties  of  the 
people,  and  as  strict  an  advocate  for  the  authority  of  the  common 
law  against  the  privileges  of  Parliament  as  ever  existed.  I 
should  have  thought  that  this  was  a  quantity  of  authority 
enough  to  have  put  this  question  to  rest,  (which  alone  I  am  now 
considering,)  that  is,  whether  the  House  of  Commons  has  the 
power  of  commitment  for  a  contempt  of  their  privileges  ?  What 
is  there  against  it  ?  Is  it  inexpedient  that  they  should  have  such 
a  power  ?  And  I  am  now  confining  myself  to  the  limits  in 
which  it  is  exercised  in  the  case  before  us.  I  have  already  said 
that  a  priori^  if  there  were  no  precedents  ui^on  the  subject,  no 
legislative  recognition,  no  practice  or  opinions  in  the  courts  of 
law  recognizing  such  an  authority,  it  would  *8till  be  essentially  [  *152  ] 
necessary  for  the  Houses  of  Parliament  to  have  it ;  indeed  that 
they  would  sink  into  utter  contempt  and  inefficiency  without  it. 
Could  it  be  expected  that  they  should  stand  high  in  the  estima- 
tion and  reverence  of  the  people,  if,  whenever  they  were  insulted, 
they  were  obliged  to  wait  the  comparatively  slow  proceedings  of 
the  ordinary  course  of  law  for  their  redress  ?  That  the  Speaker 
with  his  mace  should  be  under  the  necessity  of  going  before  a 
grand  jury  to  prefer  a  bill  of  indictment  for  the  insult  offered  to 
the  House  ?  They  certainly  must  have  the  power  of  self- 
vindication  and  self-protection  in  their  own  hands  :  and  if  there 
be  any  authenticity  in  the  recorded  precedents  of  Parliament,  any 
force  in  the  recognition  of  the  Legislature,  and  in  the  decisions 
of  the  Courts  of  law,  they  have  such  power. 

Assuming  then  that  the  House  has  the  power  of  commitment, 
the  next  point  is  whether  it  has  been  well  exercised  by  the 
warrant  in  question.  The  warrant  states  a  resolution  of  the 
House  of  Commons,  that  a  certain  paper  (describing  it)  which 
the  plaintiff,  a  member  of  the  House,  admitted  to  have  been 
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BuKDBTT     printed  by  his  authority,  was  a  libellous  and  scandalous  paper 
Abbot.       reflecting  on  the  just  rights  and  privileges  of  the  House ;  and 
that  the  plaintiff  had  thereby  been  guilty  of  a  breach  of  the 
privileges  of  the  House.    It  is  said  that  there  should  have  been 
an  averment  in  the  plea  of  all  the  several  matters  recited  in  the 
warrant  as  the  foundation  upon  which  it  issued ;  and  that  it  is 
not  enough  to  allege  an  order  of  the  House  of  Commons  assnin- 
ing  the  facts  to  be  as  stated  in  it.    But  if  it  be  clear,  as  it  is, 
that  this  was  a  matter  which  the  House  were  competent  to  decide 
both  as  to  the  fact  and  the  effect  of  the  publication ;  then  by 
[  *iri3  ]      "^analogy  to  the  judgment  of  a  court  of  law,  (and  the  judgments 
of  either  House  of  Parliament  cannot  with  propriety  be  put  upon 
a  footing  less  authoritative  than  those  of  the  ordinary  courts  of 
law,)  the  House  must  be  considered  as  having  decided  both,  as 
far  as  respects  any  question  thereupon  which  may  arise  in  other 
Courts.     Again,  it  is  said,  that  it  is  not  stated  that  the  plaintiff 
published  the  libel ;  only  that  it  was  printed  by  his  authority : 
but  to  cause  a  libel,  as  this  is  declared  to  be,  to  be  printed  by 
others  is  a   publication,  supposing  a  publication  to  be  strictly 
required  in  such  a  case.     If  the  paper  had  been  printed  with  his 
own  hands,  and  had  gone  no  further,  it  might  not  be  a  publica- 
tion ;  but  it  being  stated  to  have  been  done  by  his  authority 
imports  that  it  was  not  his  own  personal  act,  and  therefore  it 
must  have  been  done  by  another  under  his  authority ;    who 
thereby,  by  such  his  authority,  became  privy  to  the  contents  of 
the  libel.     It  is  further  objected  that  it  may  be  a  libellous  and 
scandalous  paper  in  other  respects  than  that  which  concerns  the 
House  of  Commons;   that  it  might  reflect  upon  them  in  the 
most  respectful  manner,   though  it    might    be    libelloas  and 
scandalous  towards  others.   But  are  we  to  deprive  words  of  their 
obvious  and  popular  signification  in  order  to  arrive  at   this 
conclusion?    When   it   is  said  in  ordinary  language,   that    a 
person  has  published  a  libellous  and  scandalous  paper  reflectinc^ 
upon  a  body  of  persons,  the  word  reflecting,  coupled  with  the 
context,    must  be  understood  to    mean  injuriously  and   con- 
tumeliously  reflecting,  reflecting  in  a  defamatory  manner  :  it  is 
stating  the  paper  to  be  libellous  and  scandalous,  insomuch  as  it 
so  reflects  upon  that  body.    The  order  might  p^haps  have  been 
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couched  in  more  precise  language ;  and  if  drawn  by  persons  in     bubdett 
the  habit  of  settling  convictions  and  commitments,  *it  might       abbot. 
have  been  done  in  what,  with  reference  to  such  a  subject,  might      [  *i54  ] 
be  called  a  more  workmanlike  manner  ;  but  it  is  sufficiently 
plain  and  intelligible  as  it  stands  for  all  ordinary  purposes. 
The  conclusion  of  the  order,  that  the  plaintilBf  should  be  com- 
mitted to  the  Tower  for  his  said  oflfence,  and  that  the  Speaker 
ahould  issue  his  warrant  accordingly,  is  the  formal  award  of 
the  execution    of  that    power    of   imprisonment,   which  upon 
grounds  of  law  and  precedent,  already  appears  to  belong  to  the 
House  in  cases  of  this  sort.    Indeed  no  stress  has  been  laid  in 
argument  upon  any  supposed  defect  in  the  warrant  in  this 
particular. 

Supposing  then  a  power  of  commitment  for  breach  of  privilege 
to  exist  in  the  House,  and  that  the  warrant  itself  discloses  a 
sufficient  ground  of  commitment,  and  an  order  to  their  officer  to 
execute  it,  the  justification  for  the  persons  acting  under  it  is 
made  out,  unless  any  unjustifiable  means  appear  to  have  been 
afterwards  used  to  carry  the  warrant  into  execution.  And  that 
brings  me  to  the  last  point  to  be  considered,  whether  the  means 
which  appear  to  have  been  used  on  this  occasion  for  the  execution 
of  the  Speaker's  warrant  were  justifiable?  And  that  depends 
upon  the  single  question.  Whether,  after  notice  given  by  the 
Serjeant-at-Arms  of  the  purpose  of  his  coming  to  the  plaintiffs 
house,  and  the  nature  of  the  warrant  he  came  to  execute,  and 
after  a  request,  made  by  him,  that  the  outer  door  might  be 
opened  to  him,  which  was  not  complied  with,  he  was  authorized 
to  break  into  the  house  for  the  purpose  of  arresting  the  plaintiff, 
and  carrying  the  warrant  into  full  execution  ?  Nothing  is  more 
<;ertain  than  that  in  the  ordinary  cases  of  the  execution  of 
civil  process  between  subject  and  subject,  no  person  is  warranted 
in  breaking  open  the  outer  *door  in  order  to  execute  such  [  *155  ] 
process :  the  law  values  the  private  repose  and  security  of  every 
man  in  his  own  house,  which  it  considers  as  his  castle,  beyond 
the  civil  satisfaction  of  a  creditor.  But  I  have  already  observed 
that  the  distinction  taken  in  argument  stands  upon  an  extra- 
judicial opinion  in  the  Year-book  of  the  IS  Ed.  lY.  9.  It  is  there 
£tated  to  have  been  held,  "  that  for  felony,  or  suspicion  of  felony, 


472  1811.    K.  B.    14  EAST,  156—156.  [b.r. 

BiHDETT     a  man  may  break  open  the  hoase  to  take  the  felon ;  for  it  is  for 
ABm.T.      the  commonweal  to  take  them."      And  likewise  Choke  eaid^ 
'*  Where  the  King  has  an  interest,  that  the  writ  is  a  non  omittas 
propter  aliquam  libertatem,  &e.   So  the  liberty  of  the  party's  house 
bhall  not  hold  wh^e,  &c.  bat  otherwise  it  is  for  debt  or  trespass  ; 
the  sheriff  or  other  cannot  break  open  the  house  to  take  him  ; 
for  this  is  only,  the  particular  interest  of  the  party.     And  this  ia 
cited  in  Fitz;  Abr.  Barre,  pi.  110.     Therefore,  even  in  that  case^ 
the  interest  of  the  King  in  the  execution  of  process  seems  only  to 
be  put  in  contradistinction  to  the  interest  of  an  individual  in 
process  sued  out  for  his  own  particular  benefit ;  inasmuch  as  the 
process  of  the  Crown  respects  the  public  justice  and  public  interest 
of  the  realm  :  but  it  is  not  put  in  contradistinction  to  process  for 
contempt,  in  which  the  public  at  large  have  as  much  interest  as 
in  other  criminal  process.     It  is  extremely  important,  where 
citations  are  made  from  the  Year-books  in  the  Abridgements,  to 
look  at  the  cases  themselves  from  which  the  dicta  are  imported  ; 
for  I  have  often  found  that  a  reference  to  the  original  case  gives 
a  very  different  meaning  to  the  passage  cited.    Here  it  appeal^ 
to  have  been  a  merely  extra-judicial  subject  of  discussion  :  the 
question  being  whether  an  Act  of  Parliament,  that  all    the 
corporations  and  licences  granted  by  King  Hen.  VI.  should  be  void,. 
[  *i:><i  ]      need  be  ^specially  pleaded,  or  whether  it  should  be  judici&Uj 
taken  notice  of  as  a  public  act :  in  considering  which  the  passage 
cited  occurs  as  matter  of  observation  between  the  Judges.     If  it 
rested  upon  that  alone,  I  should  not  have  thought  it  an  authority  ; 
especially  when  I  find  an  older  case  in  H.  18  £d.  II.,  which  is  in 
Fitz.  Execution,  pi.  152 ;  f  where  it  is  said,  '*  Note,  that  the 
minister  of  the  King  coming  to  levy  execution  of  damages 
recovered  may  break  open  the  house  fastened  if  he  cannot  have 
the  key  :  for  it  is  not  lawful  for  any  to  disturb  the  execution  of 
the  King*s  minister,"  &c.   It  is  not  however  clear  that  this  might 
not  relate  to  a  levy  by  the  King's  minister,  as  he  is  called,  for 
the  King's  debt,  and  not  to  a  levy  by  the  King's  officer  for  the 
debt  of  an  individual  subject.  But  in  the  latter  sense  the  point  was 
certainly  ruled  otherwise,  (and  according  to  the  dictum  in  the 
Year-book  13  Ed.  IV,  9.)  in  the  Year-book  18  Ed.  IV.  4,  pi.  19, 

t  By  mistake  printed  252. 
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referred  to  in  Bro.  Abr.  Execution,  pi.  100  ;  for  there  all  the  BaRDETT 
Justices  agreed  that  trespass  lay  against  the  sheriff  for  breaking  abbot. 
the  house  to  execute  Skjieri  facias ;  "  for  by  the  Jieri  facias  he  may 
take  the  goods,  but  may  not  break  the  house.*'  t  What  is  said 
by  the  Judges  in  that  case  is  confirmed  by  a  still  more  important 
authority;  a  decision  in  a  case  of  life  and  death.  This  was 
Cooke's  case,t  who  was  indicted  for  murder  in  voluntarily 
killing  a  sheriff's  officer  while  attempting  to  break  into  the  house 
for  the  purpose  of  executing  civil  process  against  him ;  and  this 
was  held  to  be  manslaughter,  and  not  murder.  Upon  the 
authority  therefore  of  that  case  I  should  say  that  it  stands 
perfectly  clear,  that  an  execution  at  the  suit  of  *an  individual  C  *^'*^  1 
cannot  be  carried  into  effect  by  breaking  open  the  outer  door : 
and  therefore  it  remains  to  be  considered  whether  in  this  case 
the  house  was  broken  in  the  execution  of  process  for  the 
particular  interest  of  an  individual,  or  whether  it  was  done  for 
the  public  weal?  That  it  falls  under  the  latter  description 
cannot,  I  think,  be  doubted.  And  without  going  into  the  other 
books  cited  by  the  Attorney-General  to  shew  that  the  privilege 
of  keeping  the  outer  door  shut  against  process  is  confined  to 
process  in  civil  suits,  it  is  sufficient  to  refer  to  Semayne's  case  as 
reported  in  Cro.  Eliz.  909,  where  it  is  said  "  that  afterwards  in 
Mich.  Term,  2  Jac.  I.,  this  cause  was  argued  again  ;  and  that 
Williams  agreed  with  the  opinion  of  Yelverton  and  Fenner 
in  omnibus,  and  that  the  sheriff  might  not  break  any  man's 
house  to  take  execution,  unless  in  the  Queen's  case,  or  for  a 
contempt,"  &c.  We  understand  by  this  a  contempt  of  any  of 
his  Majesty's  courts  of  justice :  but  it  cannot  be  contended  that 
the  Houses  of  Legislature  are  less  strongly  armed  in  point  of 
protection  and  remedy  against  contempts  towards  them,  than 
the  Courts  of  justice  are.  There  is  also  Briggs'  case,  cited  by 
the  Attomey-Generaly  which  came  on  before  Lord  Ch.  J.  Coke, 
and  is  to  be  found  in  1  Boll.  Bep.  886.  It  appears  from  the 
search  which  has  been  made  in  that  case,  that  the  sheriff  was 
ruled  for  not  returning  an  attachment  against  Briggs :  and  there 
it  was  held  clearly  that  on  process  of  contempt  the  outer  door 

t  See  also  27.    Assize,  137,  pL  3d,  and  7  Ed.  III.  16,  pL  19. 

X  Cro.  Car.  667. 
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BuBDETT  might  be  broken  open.  Therefore  upon  authorities  the  most 
ABBOT.  unquestionable  this  point  also  has  been  settled,  that  where  an 
injury  to  the  public  has  been  committed  in  the  shape  of  an 
insult  to  any  of  the  courts  of  justice,  on  which  process  of 
contempt  is  issued,  the  officer  charged  with  the  execution  of 
such  process  may  break  open  doors  if  necessary  in  order  to 
[  *158  ]  ^execute  it.  And  therefore,  upon  these  authorities,  I  conceive 
myself  justified  in  saying,  that  all  the  points  essential  to  be 
maintained  in  order  to  sustain  the  defendant's  justification  upon 
this  record  are  made  out.  First,  it  is  made  out  that  the  power 
of  the  House  of  Commons  to  commit  for  contempt  stands  upon 
the  ground  of  reason  and  necessity  independent  of  any  positive 
authorities  on  the  subject :  but  it  is  also  made  out  by  the  evidence 
of  usage  and  practice,  by  legislative  sanction  and  recognition, 
and  by  the  judgments  of  the  Courts  of  law,  in  a  long  course  of 
well-established  precedents  and  authorities.  2ndly,  That  the 
resolution  of  the  House,  that  the  plaintiff  had  been  guilty  of  a 
breach  of  its  privileges,  and  that  the  order  made  for  his  commit- 
ment for  that  offence,  were  in  conformity  to  their  power :  that 
the  warrant  issued  by  the  Speaker  in  this  case,  which  warrant 
in  itself  embraces  the  resolution  and  order  of  the  House,  was 
made  in  the  due  execution  of  their  order :  and  that  the  mode  of 
executing  that  warrant  in  this  case,  by  breaking  the  house,  after 
due  notification  and  demand  of  admittance  without  effect,  is 
justifiable,  upon  the  ground  of  its  being  an  execution  of  a  process 
for  contempt,  to  which  the  personal  privilege  of  the  individual  in 
reBi)ect  to  his  door  must  give  way  for  the  public  good.  Under 
these  circumstances,  without  the  least  particle  of  doubt  upon  my 
mind,  I  am  clearly  of  opinion  that  there  must  be  a  judgment  for 
the  defendant. 

Grose,  J. : 

The  validity  of  the  defendant's  pleas  in  justification  has  been 
so  fully  argued,  and  the  principles  and  the  different  authorities 
upon  which  we  must  determine  the  case,  have  been  so  elaborately 
stated  by  my  Lord,  that  it  is  unnecessary  for  me  to  do  more  than 
[  *169  ]  to  say,  that  I  ^perfectly  agree  that  the  defendant's  justification 
is  made  out  upon  all  points. 
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BaYLEY,  J.  :  t  BURDBTT 

I  am  entirely  of  the  same  opinion  in  this  case.    My  Lord  has      abbot. 
gone  80  very  fully  into  it,  that  it  would  be  improper  for  me  to 
take  up  more  time  than  by  adding  a  few  words.    In  an  early 
authority  upon  this  subject,  in  Lord  Coke,  4  List.   23,   it  is 
expressly  laid  down,  that  the  House  of  Commons  has  not  only  a 
legislative  character  and  authority,  but  is  also  a  court  of  judicature, 
having  power  of  judicature  :  and  there  are  instances  put  there, 
in  which  the  power  of  committing  to  prison  for  contempts  has 
been  exercised  by  the  House  of  Commons,  and  this  too  in  the 
case  of  libel.    If  then  the  House  be  a  Court  of  judicature,  it 
must,  as  in  a  degree  admitted  by  the  plaintiff's  counsel,  have 
the  power  of  supporting  its  own  dignity  as  essential  to  itself ; 
and  without  the  power  of  commitment  for  contempts,  it  could 
not  support  its  dignity.     It  is  also  admitted,  that  an  action 
would  not  lie  against  the  members  of  the  House  for  any  thing 
done  as  such  ;  and  if  no  such  action  will  lie,  I  think  that  makes 
an  end  of  this  question :  for  it  appears  to  me  that  the  Speaker, 
in  issuing  the  warrant  which  he  has  done  by  order  of  the  House, 
did  not  act  in  the  character  of  a  subordinate  officer,  but  in  the 
character  of  a  member  of  the  House.    When  the  House  make  an 
order  that  their  Speaker  shall  issue  his  warrant,  they  do  not 
direct  him  to  do  it  as  a  subordinate  minister  to  them,  but  only 
as  being  the  individual  member  of  greatest  dignity  in  the  House, 
by  whom,  on  this  and  other  occasions,  the  House  speaks  and 
acts  ;  and  his  act  in  this  respect  *is  not,  I  think,  the  act  of  an      [  *160  ] 
officer,  but  the  act  of  a  member  of  the  House.  But  if  it  were  the 
act  of  an  officer  of  the  House,  acting  under  and  by  virtue  of  its 
judgment  on  the  subject-matter,  I  cannot  help  thinking  that, 
where  a  Court  has  competent  jurisdiction  to  decide  upon  a  point, 
and  has  decided  and  given  judgment  upon  it,  and  they  direct 
their  officer  to  carry  that  judgment  into  execution,  the  officer  is 
protected  by  that  judgment.    If  the  Court  have  ordered  him  to 
do  that  which  was  within  their  jurisdiction  to  order,  he  is  bound 
to  obey  their  order.    But  it  is  said,  that  the  privilege  of  Parlia- 
ment is  examinable  in  this  Court,  and  that  it  ought  to  have  been 
averred,  that  this  party  was  guilty  of  the  contempt,  stating  it  as 
t  Le  Blanc,  J.  was  unable  to  attend  from  indispoidtion. 
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BuBDETT  a  traversable  fact,  which  might  be  tried  again  elsewhere  against 
Abbot.  those  who  acted  under  the  authority  of  the  House  of  Commons. 
If  that  were  so,  the  fact  would  be  examinable  not  only  in  this 
Court,  but  in  every  inferior  Court  throughout  the  kingdom,  in 
which  an  action  of  trespass  could  be  supported.  Then,  as  the 
courts  of  justice  must  be  considered  as  standing  in  the  same 
situation,  in  respect  to  their  judgments,  as  the  House  of 
Commons  stands  with  respect  to  its  own  orders,  it  must  also  be 
contended,  that  if  this  Court  were  to  adjudge  a  party  to  be 
guilty  of  contempt,  and  were  to  direct  an  attachment  to  issue 
against  him,  and  to  commit  him  for  that  contempt,  any  other 
Court,  however  inferior,  might  try  the  same  question  again  in 
an  action  of  trespass ;  because  it  would  be  said  to  arise  inciden- 
tally, whether  or  not  the  party  was  guilty  of  that  fact  of  which 
this  Court  had  adjudged  him  to  be  guilty,  and  whether  that  fact 
was  a  contempt  of  this  Court.  I  cannot  see  how  to  stop  short  of 
going  that  length,  if  this  action  can  be  supported. 
r  ici  -j  The  plaintiff's  counsel  has  cited  a  number  of  cases,  which  I 

will  not  go  through,  upon  the  Habeas  Corpus  Act,  which  he  has 
endeavoured  to  distinguish  from  this :  these  are  the  decisions  of 
Judges  at  distant  periods  of  time,  having  full  opportunity  of 
reconsidering  the  question  ;  all  concurring  in  acknowledging  the 
power  of  each  House  of  Parliament  to  commit  for  contempt. 
And  though  in  the  case  of  The  Queen  v.  Paty,\  Lord  Holt 
differed  from  the  other  Judges  upon  the  particular  question 
which  arose  there,  yet  he  agreed  on  general  principles,  that  the 
House  had  power  to  commit  for  contempt ;  but  he  thought,  that 
in  the  particular  warrant  then  in  question  the  House  had  stated 
that  to  be  a  contempt,  which  he,  in  his  judicial  capacity,  was 
bound  to  say  was  no  contempt,  and  therefore  that  the  warrant 
itself  shewed  an  excess  of  their  jurisdiction,  and  was  felo  de  se. 
These  cases  upon  the  Habaas  Corpus  Act  were  attempted  to  be 
distinguished  from  this,  by  relying  upon  expressions  made  use  of 
by  some  of  the  Judges,  that  although  they  could  not  question 
judgments  of  commitment  by  the  House  directly,  yet  that  when 
those  judgments  came  incidentally  before  them,  they  would  have 
full  power  to  examine  into  them.    And  then  it  is  assumed  that 

t  2  Ld.  Bay.  1005. 
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in  this  particular  case  the  question  arises  incidentally.  Now,  as  Bubbett 
it  appears  to  me,  the  very  object  of  this  action  is  to  make  a  direct  abbot. 
attack  upon  the  judgment  of  the  House  of  Commons,  and  to 
bring  that  matter,  and  that  matter  only,  into  question :  and 
-would  it  not  be  absurd  to  say  that  though  we  cannot  discharge 
the  party  committed  from  his  imprisonment,  because  that  would 
be  directly  arraigning  the  judgment  of  the  House,  yet  that  he 
shall  have  an  opportunity  of  recovering  by  action  full  satisfac- 
tion for  lying  in  prison  ;  and  that  in  giving  such  *8atisfaction  £  ^162  ] 
the  judgment  of  the  House  is  left  where  it  was.  But  it  seems  to 
me  that  the  giving  the  party  full  satisfaction  for  his  imprison- 
ment is,  in  legal  contemplation,  to  do  away  all  the  punishment 
he  has  received  :  and  if  that  be  not  bringing  into  question  again 
the  judgment  of  the  House,  I  cannot  understand  how  the  point 
can  be  more  directly  brought  into  question.  This  is  what 
occurs  to  me  to  say  upon  this  part  of  the  case.  As  to  the  warrant, 
it  seems  to  me  that  it  has  distinctly  enough  pointed  out  that 
which,  using  our  common  sense  upon  the  subject,  must  be 
understood  to  be  a  contempt  of  the  House.  It  states  that  a 
certain  paper,  printed  by  the  authority  of  the  plaintiff,  was  a 
libellous  and  scandalous  paper,  reflecting  upon  the  just  rights 
and  privileges  of  the  House:  and  every  person  reading  that 
must  know  that  it  means  libellous  and  scandalous  reflections  cast 
upon  the  just  rights  and  privileges  of  the  House. 

Then  as  to  the  breaking  of  the  outer  door  to  execute  the 
warrant,  I  think  that  whoever  reads  Semayne's  case  will  see  that 
Lord  Coke  was  making  the  distinction  between  those  cases 
in  which  the  King,  standing  forward  as  prosecutor  on  behalf  of 
the  subject  on  pubUc  grounds,  was  party,  and  other  cases  in 
which  the  subjects  were  parties  only  in  respect  of  their  private 
rights:  but  he  was  not  meddling  with  cases  of  contempt. 
Process  of  contempt,  however,  has  been  held  in  other  cases  to 
Tnrrant  the  breaking  of  the  outer  door  for  the  purpose  of  execut- 
ing it :  it  was  so  in  Semayne's  case,  and  in  Brigga*  case ;  and 
there  is  another  case  in  Willes,  459,  in  which  an  attachment  for 
a  contempt  was  treated  not  as  civil,  but  as  criminal  process ;  and 
therefore  it  was  held  that  it  might  be  executed  on  a  Sunday : 
and  the  reason  assigned  is,  that  a  contempt  of  the  Court  is  a 
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BuBBBTT  breach  of  the  peace.  Now  in  every  breach  of  the  peace  the 
Abbot,  public  are  considered  as  interested,  and  the  ^execution  of  process 
[  ^163  ]  against  the  o£fender  is  the  assertion  of  a  public  right :  and  in  all 
such  cases,  I  apprehend  that  the  officer  has  a  right  to  break  open 
the  outer  door,  provided  there  is  a  request  of  admission  first 
made  for  the  purpose,  and  a  denial  of  the  parties  who  are  within. 
Upon  these  grounds  I  entirely  agree  with  my  Lord  and  my 
brother  Grose. 

Judgment  for  the  defendant. 


isn.  8IE    FEANCI8    BUEDETT,   Bart.  v.  FRANCIS 

'^—^'  JOHN    COLMAN,  Esq. 

'  f  ^^^  '  (14  East,  16S—196;  5  Dow,  165—201.) 

Hie  Serjeant-at-Arma  of  the  House  of  Commona,  being  charged  with 
the  ezecution  of  the  Speaker^a  warrant  for  arresting  and  oonyeying  to 
the  Tower  the  plaintiff,  a  member  of  the  House,  for  a  breach  of  priri- 
lege,  is  not  guilty  of  any  excess  of  authority  in  the  execution  of  such 
warrant,  so  as  to  make  him  a  trespasser  ctb  initio,  if,  upon  the  refusal 
of  the  plaintiff  to  submit  to  the  arrest,  and  his  shutting  his  outer  door 
against  the  Serjeant,  who  had  demanded  admission  for  the  purpose, 
and  declaring  Hiat  the  warrant  was  iUegal,  and  that  he  would  only 
submit  to  superior  force ;  and  a  Urge  mob  haying  assembled  before  the 
plaintiff's  house,  and  in  the  streets  adjoining;  so  that  the  Serjeant 
could  not  arrest  and  convey  the  plaintiff  to  the  Tower,  without  danger 
to  himself  and  his  ordinary  assistants,  if  at  all  by  the  mere  aid  of  the 
oiyil  power ;  the  Serjeant  thereupon  call  in  aid  a  large  military  force ; 
and  after  breaking  into  the  plaintiff's  house,  plant  a  competent  number 
of  the  military  therein  for  the  purpose  of  securing  a  safe  and  conyenient 
passage  to  conduct  the  plaintiff  out  of  the  house  into  a  carriage  in 
waiting,  and  from  thence  conduct  him  with  a  large  military  escort  to 
the  Tower:  using  at  the  same  time  eyery  personal  courtesy  to  his  prisoner 
consistent  with  the  due  execution  of  his  duty ;  which  howeyer  will  not 
admit  of  delay  (breeding  hazard),  in  the  execution  of  such  warrant. 

This  case,  which  was  a  sequel  to  the  preceding  was  tried  at 
the  bar  of  the  Court  on  Wednesday  the  19th  of  June,  1811,  the 
Court  being  then  full.  The  declaration  was  in  trespass  for  an 
assault  and  false  imprisonment  of  the  plaintiff  by  the  defendant, 

t  A£Bimed  (as  well  as  the  preced-  (1812)  4  Taunt.  401,  and  in  the  House 
ing  case)  in  the  Exchequer  Chamber     of  Lords  (1817)  5  Dow,  165. — R,  C. 
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the  Setjeant-at-Arms  of  the  House  of  Commons,  acting  in  Bubsbtt 
execution  of  the  Speaker's  warrant,  and  the  form  of  the  counts  colmait. 
was  in  terms  the  same  as  in  the  action  against  the  Speaker, 
reddendo  singula  singulis.  The  pleas  also  in  this  action  were 
like  those  in  the  former ;  namely,  the  general  issue  of  not  guilty, 
and  two  special  pleas  of  justification;  the  one  justifying  the 
arrest  and  imprisonment  of  the  plaintiff  under  the  Speaker's 
warrant,  and  the  breaking  of  the  house,  the  outer  door  being 
shut  and  ^fastened  against  the  officer,  for  the  purpose  of  execut-  [  *164  ] 
ing  such  warrant,  and  the  execution  of  it  by  the  assistance  of 
soldiers  and  armed  men ;  the  other  similar  to  it,  only  omitting 
to  justify  the  breaking  of  the  house.  The  only  difference  in  the 
justification  pleaded  by  this  defendant  from  those  pleaded  by 
the  Speaker  being,  that  these  justificatory  pleas  contained  in 
addition  a  distinct  allegation  that  the  defendant,  at  the  time  of 
the  several  trespasses  complained  of,  was  Serjeant-at-Arms  of 
the  House ;  and  omitted  so  much  of  the  former  pleas  as  related 
to  the  other  warrant  of  the  Speaker  addressed  to  the  Lieutenant 
of  the  Tower ;  only  alleging  (after  stating  the  delivery  of  the 
plaintiff  into  the  custody  of  the  Lieutenant  of  the  Tower  of 
London  by  the  defendant,  to  be  kept  and  detained  in  prison 
there,  in  obedience  to  the  resolutions  and  order  of  the  House) 
"  as  it  was  lawful  for  him  to  do  for  the  cause  aforesaid ' ' :  and  then 
concluding  as  in  the  former  pleas  pleaded  by  the  Speaker.  But 
in  this  case  the  plaintiff,  instead  of  demurring  as  in  the  former 
action  to  the  justificatory  pleas,  replied  specially,  [to  the  effect 
that  the  Serjeant-at-Arms  executed  the  warrant  by  breaking  the 
plaintiff's  house  and  arresting  him  with  a  large  military  force, 
improper,  excessive,  and  unnecessary  for  the  purpose,  and  in  an 
unreasonable  manner,  and  more  violently  than  was  necessary 
or  proper] . 

The  defendant  rejoined,  taking  issue  on  the  excess.  r  ^^^  n 

The  plaintiff  joined  issues  on  these  facts. 

Shepherd^  Serjt.  led  the  cause  on  the  part  of  the  plaintiff, 
who  was  assisted  also  by  Runnington,  Serjt.,  Holroyd, 
Clifford^  Courtenay  jun.,  and  H,  Shepherd : 
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BuBDETT        In  the  coarse  of  addressing  the  jury,  Serjt.  Shepherd^  said, 

CoLMAK.  that  as  to  a  great  part  of  this  cause,  the  defendant,  the  Serjeant- 
at-Arms  of  the  House  of  Commons,  was  to  be  considered 
merely  as  a  nominal  defendant,  being  no  more  than  an  'instru- 

[  *i^7  ]  ment  for  executing  the  Speaker's  warrant ;  the  question  as 
to  the  legality  of  that  warrant  being  in  truth  in  contro- 
versy between  the  plainti£f  and  the  House  of  Commons.  But 
an  officer  might  exceed  [his  authority ;  and  however  valid 
the  warrant  might  be  in  itself,  he  would  at  all  events  be 
answerable  for  any  excess  or  misconduct  of  his  own  in  the 
execution  of  it.  It  was  evident  however  in  this  case  that  the 
same  power,  which  directed  the  defendant  to  execute  the 
warrant,  upheld  him  also  in  the  mode  which  he  had  adopted 
for  that  purpose.  He  observed  that  though  the  record  pre- 
sented many  questions  for  discussion  and  decision,  yet  he  did 
not  mean  to  state  that  all  those  questions,  which  must  be 
decided  somewhere,  were  fit  or  proper  for  the  consideration  and 
decision  of  the  jury ;  for  the  law  of  this  country,  much  as  it 
valued,  and  highly  as  it  ought  to  value,  the  province  and  functions 
of  a  jury,  had  wisely  made  a  distinction  in  this  respect ;  referring 
mere  questions  of  law  to  the  decision  of  the  Judges  learned  in 
the  law  ;  and  questions  of  mere  fact  to  the  determination  of  the 
jury :  and  when  questions  of  law  and  fact  are  so  mixed  that 
they  cannot  be  separated,  the  learned  Judges  who  preside  at  the 
trials  of  causes  so  circumstanced  state  their  opinions  upon  the 
law  to  the  jury  who  are  to  decide  the  facts.  That  as  to  those 
questions  of  law  which  had  been  decided  by  the  Judges  in  the 
former  cause  of  Bnrdett  against  Abbot,  he  should  withdraw  them 
from  the  decision  of  the  jury,  not  as  having  been  decided  in 
another  cause,  but  because  he  did  not  consider  them  as  fit 
subjects  for  their  decision.  But  if  any  of  the  same  questions 
were  to  arise  in  this  cause,  which  he  thought  were  fit  for  the 
decision  of  the  Court,  he  should,  with  all  reverence  to  the  high 
authority  by  whom  those  questions  had  been  before  decided, 
again  bring  them  into  judgment. 

[  16S  3  The    substance    of    the    plaintiffs    complaint    is,   that    the 

t  No  other  part  of  the   learned     troduced  than  that  which  involTed 
SeT}eant*B  address  to  the  jury  is  in-     considerations  of  law. 
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defendant  broke  and  entered  his  house  with  a  military  force,  Bdbdett 
and  arrested  and  took  him  as  a  prisoner  to  the  Tower  of  colman. 
London.  The  defendant  answers  that  there  being  a  Parliament 
assembled,  the  House  of  Commons  had  resolved  that  the 
plaintiff,  a  member  of  that  House,  had  been  guilty  of  publish- 
ing a  libel  reflecting  upon  their  privileges,  and  had  thereupon 
ordered  him  to  be  committed  to  the  Tower.  Now  whether  the 
House  of  Commons  have  by  law  the  power  to  come  to  such  a 
resolution  is  a  question  of  law  and  of  law  only :  the  question  of 
fact,  which  could  alone  upon  that  have  been  introduced  to  the 
consideration  of  the  jury,  would  have  been  whether  the  House 
had  so  resolved  or  not :  but  as  to  the  question  of  law,  it  was  not 
necessary  then  to  discuss  it,  as  the  jury  had  no  jurisdiction  to 
decide  it.  The  defendant  further  answers,  that  the  House  in 
consequence  of  that  resolution,  through  the  medium  of  their 
Speaker,  issued  their  warrant  to  the  defendant,  as  Serjeant-at- 
Arms,  directing  him  to  arrest  the  plaintiff  and  deliver  him  to 
the  custody  of  the  Lieutenant  of  the  Tower.  Whether  or  not  that 
warrant  so  issued  was  a  legal  warrant  to  the  defendant  to  arrest 
the  plaintiff  must  also  be  a  question  of  law.  But  how,  or  in  what 
mode,  or  with  what  degree  of  force  the  defendant  might  execute 
that  warrant  under  the  circumstances  involves  matter  both  of  law 
and  fact :  whether  he  had  a  right  to  break  open  the  house,  in 
order  to  arrest  the  plaintiff,  is  a  question  of  law  combined  with 
certain  facts.  If  there  were  a  necessity  for  doing  so  in  order  to 
execute  the  warrant,  after  admittance  demanded  and  refused ;  the 
right  to  do  so  would  be  a  question  of  law.  But  it  is  not  open  to  the 
plaintiff  now  to  agitate  the  question  whether  or  not  there  was  such 
a  necessity  in  that  respect ;  for  the  plea  states  that  the  defendant 
did  demand  ^admittance  and  could  not  obtain  it,  and  therefore  [  *169  ] 
he  afterwards  broke  the  window  as  the  most  convenient  way  of 
getting  into  the  house  for  the  purpose ;  and  that  is  not  put  in 
issue :  and  therefore  whether  he  could  break  the  house  for  the 
purpose  stated  is  matter  of  law.  But  still  the  manner  and 
circumstances  with  which  the  house  was  broken  and  entrance 
obtained,  that  is  the  doing  this  with  the  assistance  of  a  military 
force  and  great  numbers  of  persons,  and  the  conduct  of  the 
officer  and  his  assistants  afterwards  in  the  plaintff's  house, 
B.B. — VOL.  xn.  I  I 
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BuBDETT  involve,  together  with  matter  of  law,  very  important  matters 
OoLMAK.  <>t  ^fl-ct  proper  for  the  consideration  of  the  jury.  The  plaintiff 
complains  that  it  was  done  with  a  military  force,  and.  with  such  . 
military  force  as  was  improper,  excessive,  and  unnecessary  for 
the  purpose,  and  that  it  was  done  in  an  unreasonable  manner, 
and  more  violently  than  was  necessary  or  proper  for  the 
execution  of  the  warrant.  This  excess  is  denied  on  the  part  of 
the  defendant ;  and  that  is  the  peculiar  and  important  point 
which  the  jury  have  to  try. 

^Yithout  touching  the  question  whether  the  House  of  Commons 
may  make  any  resolution  they  please  as  to  their  privileges,  or 
in  what  cases  they  may  commit ;  it  is  necessary  to  consider 
what  was  the  nature  of  the  process  which  the  Serjeant-at-Arms 
was  charged  to  execute,  in  order  to  ascertain  what  was  the 
proper  mode  of  executing  it,  and  whether  the  mode  pursued  l>y 
him  was  proper.  This  process  is  difficult  to  be  described, 
because  the  form  of  it  is  not  to  be  found  in  any  of  the  ancient 
l>ooks  of  the  law.  In  early  days  when  the  House  of  Commons 
first  began  to  vindicate  their  own  privileges,  they  seem  hardly 
to  have  known  by  what  process  it  was  to  be  done.  At  first  it 
was  supposed  that  the  production  of  the  mace  and  a  verbal 
[  ♦170  ]  order  to  the  officer  who  bore  it  was  a  sufficient  *  warrant  for  the 
purpose:!  the  Speaker's  warrant  was  then  unknown.  Neither 
irt  any  thing  more  certain  to  be  found  in  any  law  book  with 
respect  to  the  office  of  Serjeant-at-Arms.  The  ancient  common 
law  officers  for  executing  process,  with  the  duties  and  powers  be- 
longing to  them,  are  spoken  of  in  all  our  law  books  and  in  Acts 
of  Parliament ;  but  nothing  is  known  of  the  duties  and  powers  of 
the  Serjeant-at-Arms,  except  in  the  exercise  of  this  authority 
dele<];ated  to  him  by  the  House  of  Commons  itself.  The 
Serjeant-at-Arms  is  a  patent  officer  appointed  by  the  Crown. 
One  of  the  officers  of  that  description  is  assigned  by  the  King 
to  attend  the  Lord  Chancellor,  or  the  Court  ol  Chancery,  and  he 
has  the  execution  of  at  least  one  species  of  process  of  that 
Court,  that  is,  against  a  party  who  does  not  come  in  upon  a 
commission  of  rebellion  issued  against  him.  One  mode  of 
trying  the  legal  powers  of  an  officer  in  the  execution  of  process 
t  This  alludes  to  Ferrtr's  case,  34  Hen.  YHI.  1  Holingahed,  955. 
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is  to  see  whether  his  right  to  call  in  assistance  is  recognized  by  Bubdbtt 
any  legal  authority.  The  sherifiF,  it  is  well  known,  has  a  right,  colman. 
recognized- by  the  common  and  statute  law,  to  call  in  aid  all 
who  are  resident  within  his  county  to  assist  him  in  the  execution 
of  criminal  and  civil  process,  upon  occasions,'  against  resistance 
made  or  threatened.  So  also  constables  and  other  known  con- 
servators of  the  peace  at  common  law  may,  if  resisted,  call  in 
the  hy-standers  to  their  aid  ;  and  those  to  whom  notice  is  given 
are  indictable  if  they  refuse  to  assist.  But  no  such  recognition  is 
to  be  found  in  our  books  of  the  authority  of  the  Serjeant-at-Arms 
to  call  others  in  aid  of  him  in  execution  of  the  Speaker's 
warrant.  In  whose  name  is  he  to  call  for  it  ?  Not  in  the  name 
of  the  Crown,  because  he  is  not  charged  with  the  execution  of 
the  process  of  the  Crown.  The  House  of  ^Commons  would  t  *^7^  J 
repudiate  the  assistance  of  the  Crown  to  execute  its  process. 
Eesides,  the  execution  of  legal  process  may  again  be,  as  in 
former  times  it  has  been,  voted  a  breach  of  privilege ;  and  the 
sheriff  and  the  Serjeant-at-Arms  may  call  for  assistance  against 
each  other ;  and  which  call  is  the  subject  to  obey  ?  The  subject 
uiij^ht  be  placed  in  a  predicament  liable  to  be  punished  either  for 
aiding  or  for  refusing  to  aid  the  Serjeant-at-Arms.  The  House 
might  vote  it  a  breach  of  privilege,  as  they  formerly  voted  Lord 
C.  J.  Pemberton  and  another  of  the  Judges  guilty  of  a  breach 
of  privilege  for  giving  a  legal  judgment  upon  the  record,  such  as 
every  Judge  must  have  given  upon  that  record;  and  as  the 
House  have  done  upon  other  occasions  of  legal  proceedings  had 
against  their  resolutions :  but  it  never  was  heard  of  that  a 
person  was  liable  to  be  indicted  for  refusing  to  aid  the  Serjeant- 
at-Arms  in  the  execution  of  process,  but  only  for  refusing  to  aid 
the  King's  civil  ofiBcer  upon  assistance  duly  demanded  and  with- 
held. In  the  year  1697  Mr.  Duncomb,  a  member  of  the  House 
of  Commons,!  was  accused  in  the  House  of  having  attempted  to 
forge  certain  indorsements  upon  Exchequer-bills ;  on  which  the 
House  expelled  and  committed  him,  and  also  passed  a  bill  of 
pains  and  penalties  against  him.  But  when  the  bill  was  sent 
to  the  Lords*  house,  they  threw  it  out ;  thereby  acquitting  the 
person  accused  of  the  charge ;  and  ordered  him  to  be  released 

t  Ck>in.  Joiim.  vol.  xii.  63. 
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BOBDETT     from  custody,  and  sent  their  own  officer  to  release  him :   on 

CoLMAN  which  the  Commons  ordered  their  Serjeant-at-Arms  to  take  hm» 
again.  Suppose  these  officers,  thus  acting  under  counter  orders, 
had  met  at  the  door  of  the  prison,  and  each  had  caUed  on  a  by- 
stander for  aid  in  the  execution  of  his  process ;  if  the  subject 
were  bound  to  act  in  aid  of  either  of  the  conflicting  authorities, 

[  •172  ]  he  must  *fall  a  victim  whatever  part  he  took.  He  might  then 
fairly  say  with  the  dying  Mercutio  who  fell  a  victim  to  the  feud 
l)etween  the  houses  of  Montague  and  Capulet,  "  a  plague  o*  both 
your  houses."  But  supposing  there  might  exist  occasions  where 
the  Serjeant-at-Arms  may  lawfully  call  in  aid  the  civil  power  to 
overcome  resistance  to  the  execution  of  the  Speaker's  warrant  ; 
and  supposing  that  "  all  mayors,  bailiffs,  sheriffs,  under-sheriffs, 
constables,  and  headboroughs,"  who  are  particularly  enumerated 
in  the  warrant,  were  bound,  on  being  required  to  assist  him  m 
the  execution  of  it ;  (which,  whether  they  are  so  bound  or  not,  it 
is  not  necessary  now  to  determine :)  still  the  plaintiff  would  have 
a  right  to  complain,  as  he  now  does,  that  the  Serjeant-at-Arms 
did  not  call  to  his  assistance  those  known  officers  of  the  law,  but 
came  with  a  large  military  force  to  make  the  arrest,  and  with 
that  force  broke  and  entered  the  plaintiff's  house,  planted  soldiers 
in  it  with  military  array,  and  with  military  parade  conducted 
him  from  his  house  in  Piccadilly,  through  the  public  streets, 
like  a  prisoner  in  a  state  of  warfare  as  a  foreign  enemy,  to  the 
Tower.  Without  meaning  to  say  that  there  might  not  be  cases 
where  the  civil  power  would  be  warranted  in  calling  in  the 
assistance  of  the  military,  if  an  absolute  necessity  existed  for  it, 
in  order  to  support  the  legitimate  arm  of  the  law  against  force ; 
yet  in  every  free  state  and  in  the  mind  of  every  free  man  there 
ia  and  ever  will  be  a  great  jealousy  of  military  interference  in 
the  civil  administration.  Men  embodied  as  soldiers  have  duties 
cast  upon  them  very  different  from  those  by  which  they  are 
governed  as  civil  citizens ;  they  are  bound  to  a  stricter  species 
of  obedience  to  their  officers  than  ordinary :  when  called  into 
service,  they  cannot  discriminate  upon  their  own  judgment  on 
the  different  degrees  of  necessity,  but  are  bound  to  yield  a  prompt 
obedience  to  their  officers.     It  is  a  species  of  force  therefore 

[  'Ks  ]      which  is  'alien  to  the  regular  enforcement  of  the  laws,  which 
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all  men  are  bound  to  support  upon  their  individual  judgment     Burdbtt 
when  properly  called  upon ;   and  resort  to  such  extraordinary     colmax. 
force  can  only  be  justified  by  a  plain  necessity.    Therefore,  even 
if  the  Serjeant-at-Arms  had  authority  by  law  to  call  in  his  aid 
the  military  in  an  extreme  case,  he  must  fail  in  shewing  such  an 
extremity  upon  this  occasion.     The  plaintiff  was  not  indictable 
for  refusing  to  open  his  door  for  the  execution  of  this  process, 
though  the  officer  might  break  it  open  if  the  law  gave  him 
authority  to  do  so.    But  what  right  had  the  defendant  to  enter 
the  plaintiff's  house,  when  broken,  with  above  150  soldiers,  and 
with  that  force  to  seize  him  and  take  him  to  the  Tower  in  the 
manner  in  which  it  was  done?     It  may  be  said  that  it  was 
necessary  on  account  of  the  heat  and  inflammation  of  the  public 
mind  in  respect  of  these  proceedings  to  call  out  the  military  to 
preserve  order  out  of  doors ;    but  that  would  not  justify  the 
officer  in  taking  a  large  band  of  soldiers  into  the  plaintiff's 
houto,  in  order  to  execute  the  process  there,  where  no  resistance 
was  opposed  to  him  beyond  the  shutting  of  the  outer  door 
against  his  entry  in  the  first  instance.     If  other  persons  out  of 
doors,  with  whom  the  plaintiff  had  no  connexion,  were  rioting, 
that  would  not  warrant  the  use  of  unnecessary  violence  and 
terror  against  him.    Admitting  that  it  was  necessary  to  force 
into  the  house  in  order  to  execute  the  process,  it  was  not  neces- 
sary to  do  this  with  a  band  of  soldiers.     There  was  no  instance 
before  this  of  the  breaking  of  a  man's  house  in  order  to  execute 
the  process  of  the  House  of  Commons,  nor  of  the  execution  of 
such  process  by  the  aid  of  a  military  force :  the  plaintiff  therefore 
might  well  have  imagined  at  the  time,  that  he  had  a  right  to 
shut  his  door  against  the  officer ;  and  the  force  used  to  overcome 
this,  which  was  the  only  resistance  offered  on  the  part  of  the 
^plaintiff,  was  in  the  words  of  the  replication,  "improper,  ex-      [♦i?*] 
cessive,  and  unnecessary  for  that  purpose;"  and  it  was  done 
''in  an   unreasonable  manner,  and  more  violently  than  was 
necessary  or  proper  for  the  execution  of  the  warrant."    If  so, 
the  defendant  is  a  trespasser :  and  the  law  considers  every  man, 
who  in  executing  a  process  is  guilty  of  any  excess,  as  a  trespasser 
from  the  beginning:    though  in  measuring  the  quantum  of 
damages,  it  may  be  admitted  that  there  is  a  great  difference 
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BuBDETT     between  those  who  without  pretence  or  colour  do  a  wrongful 
CoLMAH.     Act,  and  those  who  are  only  guilty  of  an  excess  in  doing  a 
legal  act. 

The  plaintifTs  counsel  then  examined  the  witnesses  on  his 
behalf ;  and  the  substance  of  the  case  as  proved  by  them,  and  by 
such  of  the  defendant's  witnesses  who  spoke  to  the  personal 
communications  between  the  plaintiff  and  the  defendant  or  his 
deputy ;  which  serves  to  fill  up  the  chasms  in  the  plaintiffs 
evidence,  and  to  render  the  whole  account  consistent  and  intelli- 
gible ;  was  as  follows  : — The  warrant,  being  admitted,  was  dated 
the  6th  of  April,  1810.  On  the  morning  of  that  day  (Friday) 
Mr.  Colman  called  at  the  house  of  Sir  Francis  in  Piccadilly,  and 
not  finding  him  at  home  sent  Mr.  Glementson  his  deputy  with  a 
letter  to  him  in  the  course  of  the  same  morning,  which  letter 
was  as  follows :  '*  Sir,  Having  received  a  warrant  from  the 
House  of  Commons,  and  an  order  from  the  Speaker  to  wait  upon 
you  to  convey  you  to  the  Tower,  I  called  at  your  house  this 
morning  at  9  o^clock,  and  was  informed  you  were  not  at  home. 
I  shall  be  much  obliged  to  you  to  lei  me  know  when  I  can  see 
you,  that  in  doing  my  duty  as  Serjeant-at-Arms,  I  may  not  be 
deficient  in  paying  every  proper  attention  and  respect  to  yon, 
wishing  to  consult  your  convenience  as  to  the  time  and  mode 
of  your  removal.  (Signed)  F.  J.  Colman."  Sir  Francis  re- 
turned for  answer  on  that  day;  *'Sm,  On  my  return  from 
[  •176  ]  *  Wimbledon  I  found  your  polite  letter,  and  shall  be  at  home  to 
receive  you  at  12  to-morrow.  (Signed)  F.  Burdett."  Mr. 
Colman  called  again  between  7  and  8  o'clock  in  the  evening, 
when  he  saw  Sir  Francis  :  and  the  substance  of  the  conversation 
between  them  at  this  time  was  to  this  effect.  Mr.  Colman  said 
he  came  to  arrest  Sir  Francis,  and  that  he  had  been  reprimanded 
by  the  Speaker  for  not  arresting  him  in  the  morning.  He  pro- 
duced the  warrant,  and  gave  it  into  Sir  Francis's  hand,  and 
expressed  a  hope  that  Sir  Francis  would  then  go  with  him. 
Sir  Francis  inquired  if  Mr.  Colman  had  anybody  with  him,  who 
answered  that  he  had  only  another  gentleman  below.  Sir 
Francis  said  he  thought  that  the  warrant  was  illegal,  and  he 
should  not  obey  it,  and  returned  the  warrant.    Mr.  Colman 
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endeavoured  to  persuade  him  to  go,  bat  Sir'  Francis  refused  :  Bdbdbtt 
and  finally  Mr.  Colman  went  away.  Sir  Francis  offered  to  send  a  colmaj^. 
letter  by  him  to  the  Speaker,  bat  Mr.  Colman  declined  carrying  it ; 
and  it  was  taken  to  the  Speaker  by  Mr.  Jones  Burdett,  the  brother 
of  Sir  Francis.  This  letter  was  read  in  the  course  of  the  defen- 
dant's evidence ;  but  it  is  sufficient  to  state  that  Sir  Francis 
therein  declared  his  opinion  that  the  warrant  was  illegal,  but 
that  to  superior  force  he  must  submit.  The  next  morning 
(Saturday)  between  6  and  7  o'clock,  Mr.  Clementson  called  at  the 
house  of  Sir  Francis,  with  Mr.  Wright  the  messenger,  and  a 
constable,  for  the  purpose  of  arresting  him  in  pursuance  of  the 
warrant ;  but  was  informed  by  the  porter  that  Sir  Francis  had 
left  his  house  the  preceding  evening,  and  was  not  then  at  home  : 
in  consequence  of  which  information  Mr.  Clementson  returned 
to  Mr.  Colman,  and  they  proceeded,  accompanied  by  the  high 
constable  and  a  police  officer,  to  the  house  of  Sir  Francis  at 
Wimbledon :  but  not  finding  him  there,  they  returned  immedi- 
ately to  town.  About  2  o'clock  the  same  day  Mr.  Clementson 
called  again  at  the  *house  of  Sir  Francis  in  Piccadilly :  the  door  [  *17g  ] 
was  opened  with  a  chain,  and  shut  again  by  the  porter  as  soon 
as  he  knew  who  it  was.  After  waiting  at  the  outside  some  time 
longer,  Mr.  Clementson  knocked  again,  and  was  let  in  by 
another  servant ;  but  the  porter  soon  returned  to  the  hall,  and 
turned  him  out  again.  The  porter,  it  appeared,  received  orders 
in  the  course  of  Saturday  to  keep  the  door  fast,  and  not  to  let  in 
Mr.  Colman  or  anybody  from  him  ;  and  for  the  most  part  of  that 
day,  and  through  the  Sunday,  and  till  the  house  was  forced  on  the 
following  Monday,  the  chain  of  the  outer  door  was  up,  and  the 
door  remained  barricaded :  and  orders  were  given  on  the  Sunday 
in  particular,  in  the  presence  of  Sir  Francis,  that  no  person 
should  be  permitted  to  enter  from  without  unless  they  broke  in 
by  violence.  About  8  o'clock  on  the  Sunday  Mr.  Colman, 
attended  by  Mr.  Clementson  and  several  police  officers  (without 
the  military)  went  again  to  the  house  and  tried  to  gain  admit- 
tance at  the  door,  but  without  effect :  the  door  was  not  opened. 
They  left  persons  to  watch  the  door,  and  remained  in  the  neigh- 
bourhood, but  no  opportunity  of  entering  offered  in  the  course  of 
Sunday.    On  the  Monday  morning  preparation  was  made  for 
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BuBDBTT  forcing  the  door;  previous  to  which  Mr.  Goknan  demanded 
CoLMAN.  {admittance  for  the  purpose  of  executing  the  Speaker's  warrant ; 
but  without  effect.  About  10  o'clock  on  that  day,  some  of  Mr. 
Colman's  assistants,  followed  by  several  soldiers,  forced  their 
way  into  the  house  of  8ir  Francis,  by  breaking  through  a  window 
in  the  area,  using  no  more  force  than  was  necessary  to  obtain  an 
entrance.  About  150  soldiers,  (according  to  the  plaintiff's 
witnesses,)  but  according  to  the  defendant's  witnesses  50  or  60 
at  most,  armed  with  their  muskets,  were  immediately  after- 
wards introduced  and  marshalled  in  files  in  the  entrance  hall, 
[  *177  ]  for  the  purpose  of  keeping  a  clear  passage  from  the  *outer  door 
to  the  bottom  of  the  stair-case  leading  up  to  the  drawing-room 
where  Sir  Francis  and  his  family  and  friends  were  sitting. 
There  were  also  a  few  constables  with  staves  in  the  hall.  Mr. 
Colman  and  his  deputy,  without  any  soldiers,  proceeded  up  the 
stairs  into  the  drawing-room,  when  Mr.  Colman  informed  Sir 
Francis  that  he  was  come  to  arrest  him  under  the  warrant, 
which  was  produced  and  read  to  him.  Sir  Francis  disputed  the 
legality  of  the  warrant,  and  inquired  if  either  of  the  sheriffs 
were  there  to  protect  him.  Mr.  Colman  said  that  it  was  of  no  use 
for  Sir  Francis  to  resist,  as  he  had  a  great  military  force  to  take 
him  in  case  he  would  not  go  without,  and  begged  him  to  go  quietly. 
Sir  Francis  desired  Mr.  Colman  in  the  King's  name  and  in  the 
name  of  the  law  to  desist ;  saying  that  the  warrant  was  illegal, 
and  that  they  must  use  force.  The  arrest  was  then  made  by  two 
persons  laying  hold  of  Sir  Francis  by  Mr.  Colman's  orders  ;  and 
he  then,  finding  it  impossible  to  make  any  resistance,  was  con- 
ducted down  the  stairs  quickly,  through  the  files  of  soldiers  in 
the  hall,  to  a  coach  which  was  ready  at  the  door,  into  which  Sir 
Francis  and  his  brother,  Mr.  Clementson  and  another  assistant, 
got ;  Mr.  Colman  accompanying  them  on  horseback ;  and  in  this 
way  they  proceeded  with  a  guard  of  horse  through  the  streets, 
which  were  lined  with  immense  crowds  of  people  all  the  way  to 
the  Tower,  where  Sir  Francis  was  delivered  into  the  custody  of 
the  Earl  of  Moira,  as  Lieutenant  and  Constable  of  the  Tower,  by 
virtue  of  the  other  warrant  of  the  Speaker.  There  was  no  other 
resistance  made  by  Sir  Francis  to  the  execution  of  the  warrant 
by  Mr.  Colman,  except  keeping  the  outer  door  shut  against  him ; 
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and  it  was  proved  by  Mr.  Jones  Burdett  and  other  witnesses  that     Bukdett 
Sir  Francis  received  the  greatest  civility  and  attention  from  Mr.      coni an. 
Golman  in  the  manner  and  time  of  executing  *the  warrant,  con-      [  •irs  ] 
sistently  with  the  duty  of  his  office ;    and  that   Sir  Francis 
experienced  no  insult  or  inconvenience  in  the  course  of  his 
conveyance  from  his  house  to  the  Tower. 

It  appeared  further,  upon  the  cross-examination  of  the  plain- 
tiffs witnesses,  that  from  the  Friday,  in  part,  after  Mr.  Colman 
had  been  to  the  house  of  Sir  Francis  in  Piccadilly  with  the 
'warrant  for  arresting  him,  and  more  decisively  from  the  morning 
of  the  Saturday,  before  the  military  came  there,  until  the  time 
'when  Sir  Francis  was  carried  away  to  the  Tower,  there  was  a 
considerable  mob  collected  before  his  doors  and  in  the  streets 
adjoining,  from  time  to  time  hallooing  and  shouting  "  Burdett 
for  ever ; "  obliging  passengers  to  pull  off  their  hats  as  they 
passed  the  house,  or  pelting  them,  their  carriages  and  horses, 
with  dirt,  if  they  did  not.  That  the  military  were  called  out  on 
the  Saturday,  and  posted  opposite  the  house  and  in  parts  ad- 
jacent. The  increasing  numbers  and  violence  of  the  mob 
throughout  the  Saturday  and  Sunday,  and  on  the  Monday 
morning,  were  spoken  to  more  particularly  by  the  witnesses  on 
the  part  of  the  defendant. 

On  the  close,  however,  of  the  plaintiff's  evidence.  Lord 
EiiLENBOROuoH,  Ch.  J.  asked  Shepherd,  Serjt.  to  point  out  what 
part  of  the  justification  he  contended  was  not  made  out  upon  the 
evidence  already  given,  in  order  that  the  Attorney-General  might 
point  his  attention  to  that  part,  and  thus  shorten  the  discussion. 
In  answer  to  which  he  first  suggested  a  doubt,  whether  the 
defendant  had  a  right  to  execute  the  warrant  by  means  of  a  mili- 
tary force.  But  the  defendant  (his  Lordship  observed)  had 
insisted  in  his  justification  on  his  right  to  call  in  aid  soldiers, 
eo  naminey  in  the  execution  of  the  warrant;  and  if  it  had  not 
been  lawful  for  him  to  use  soldiers  at  all  for  that  purpose,  the 
plaintiff  should  have  demurred  to  the  plea  :  instead  of  *  which  he  [  *179  ] 
had  only  relied  in  his  replication  on  an  excess,  that  the  defen- 
dant with  such  military  force  as  was  improper,  excessive,  and 
unnecessary  for  the  purpose,  in  an  unreasonable  manner,  and 
more  violently  than  was  necessary  or  proper  for  the  execution  of 
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BuRVETT     the  warrant,  broke  and  entered  the  plaintiff's  house.    "Wherein 

ft 

CoLMAK.  then  does  the  excess  consist,  and  what  part  of  the  justifica- 
tion do  you  say  remains  unanswered  by  the  plaintifTs  own 
proof  ? 

Shepherd,  Serjt.  thereupon  observed,  that  admitting  that  by 
law  soldiers  might  be  used  for  such  a  purpose  if  necessary,  still 
he  was  at  liberty  upon  this  issue  to  contend,  that  no  necessity  in 
fact  existed  in  this  case  for  using  the  military  at  all,  for  the 
purpose  of  making  the  arrest:  but  if  it  did,  at  all  events 
it  was  a  question  for  the  jury  to  consider  whether  the  number 
of  the  soldiers  used,  and  the  manner  of  using  them,  in 
making  the  arrest  in  the  house,  were  not  an  excess  beyond  any 
reasonable  necessity  which  the  occasion  called  for.  That  even  in 
the  case  of  a  sheriff  who  has  the  acknowledged  power  of  calling 
out  the  posse  comitates  armed  to  assist  him  in  the  execution  of 
process  if  resisted,  yet  it  would  be  a  question  for  a  jury,  whether 
in  a  particular  case  he  had  not  exerted  that  power  unnecessarily 
and  oppressively  against  a  particular  individual  whom  he  was 
authorized  to  arrest. 

The  Attorney 'General  (who  was  assisted  by  Garroic,  Dampier, 
Abbott,  W,  E,  Taunton,  and  Richardson,)  then  addressed  the 
jury  upon  the  whole  case  before  them,  in  the  course  of  which  he 
stated  the  question  for  them  to  be  whether  the  Serjeant-at-Arms 
unnecessarily  and  wantonly  carried  a  large  military  force  to  Sir 
Francis  Burdett's  house  to  execute  the  warrant ;  or  whether  in 
the  execution  of  it  in  that  manner,  his  object  was  only  to  secure 
L  •ISO  ]  the  preservation  *of  the  peace  by  the  force  which  he  took  to  his 
aid,  and  whether  that  force  was  not  necessary  and  proper  under 
the  circumstances  ?  He  observed,  that  it  would  be  no  answer  to 
shew,  even  if  the  fact  would  have  borne  it  out,  that  the  officer 
might  perhaps  have  executed  his  warrant  with  a  less  force 
than  he  took  with  him;  for  the  public  peace  was  not  to  be 
hazarded  upon  any  calculation  of  that  sort.  If  a  peace  officer 
apprehend  resistance  to  the  execution  of  process  with  which  he 
is  charged,  he  ought  to  take  such  a  force  with  him  as  will  not 
only  with  certainty  overcome  it  if  made,  but  will  also  prevent  the 
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attempt  from  being  made:  he  is  not  to  pat  himself  and  the  Bubdktt 
public  peace  in  a  state  of  dubious  conflict  with  those  who  colmak. 
meditate  Resistance.  Without  discussing  whether  the  Serjeant- 
at-Arms  could  enforce  the  assistance  of  others  in  executing  the 
warrant  of  the  House  of  Commons,  because  it  is  unnecessary  on 
this  occasion  ;  there  can  be  no  doubt  that  he  himself  was  bound 
to  execute  it,  and  that  whoever  did  assist  him  was  warranted  by 
law  in  so  doing :  and  so  far  the  defendant's  justification  stands 
admitted  upon  this  record ;  for  the  plea  states  that  upon  the  re- 
fusal and  omission  of  the  plaintiff  to  open  the  outer  door  to  the 
Serjeant-at-Arms,  he  with  the  aid  and  assistance  of  the  said 
soldiers  and  men  broke  open  the  window,  &c. :  and  if  he  had  no 
right  to  avail  himself  of  such  assistance,  and  the  assistance 
itself  were  illegal,  the  plea  should  have  been  demurred  to  as  bad 
in  law ;  instead  of  which  the  plaintiff  only  replies  an  excess  in 
the  degree.  The  only  question  therefore  which  can  be  made  is 
whether  the  defendant  called  in  an  improper  and  excessive  force 
to  execute,  the  warrant,  and  used  it  in  an  oppressive  and  out- 
rageous manner.  In  considering  which,  it  is  to  be  kept  in  mind 
that  the  duty  of  the  Serjeant-at-Arms  was  not  to  finish  with 
laying  his  hands  upon  his  prisoner  and  taking  ^him  into  his  [  *181  j 
custody,  but  was  to  continue  till  he  had  safely  lodged  his 
prisoner  in  the  custody  of  the  Lieutenant  of  the  Tower,  as  he 
was  directed  by  his  warrant  to  do  :  and  it  was  his  duty,  looking 
to  all  the  circumstances  which  had  taken  place  or  might  be 
expected,  to  provide  a  sufficient  force  to  do  this  with  entire  safety 
to  himself  and  to  those  who  assisted  him ;  such  a  force  as 
would  render  all  resistance  hopeless,  and  prevent  bloodshed  and 
mischief,  and  not  merely  be  just  sufficient  to  effect  his  purpose 
at  the  imminent  hazard  of  contest.  The  conduct  of  the  Ser- 
jeant-at-Arms, therefore,  in  taking  a  military  force  with  him 
large  enough  to  overawe  those  who  were  disposed  to  tumult 
amidst  the  immense  multitudes  assembled  upon  the  occasion, 
was  not  only  legal  and  justifiable,  but  prudent  and  commendable. 
The  question,  he  observed,  had  been  erroneously  stated  to  be, 
not  between  Sir  Francis  Burdett  and  Mr.  Colman,  but  between 
Sir  Francis  Burdett  and  the  House  of  Commons;  for  as  the 
issue  was  framed  in  this  case,  the  question  turned  upon  the  mode 
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nuEDETT  in  which  the  warrant  was  executed,  which  it  is  the  peculiar  duty 
CoLMAN,  of  the  officer  to  take  care  shall  be  done  in  a  legal  manner,  so  as 
not  to  exceed  the  bounda  of  his  authority.  But  he  stated  that 
he  was  ordered  by  the  Hcuse  to  defend  the  Serjeant-at-AxmB  on 
that  day,  if  it  appeared,  as  it  abeady  did  in  proof,  that  he  had 
done  no  more  than  his  duty  in  executing  their  warrant  in  the 
manner  he  had  done. 

The  Attomen-Genrral  then  commented  upon  the  evidence  which 
had  been  given  on  the  ^mrt  of  the  plaintiff  of  the  communications 
which  had  taken  place,  and  the  conduct  which  had  been 
observed,  between  Sir  Francis  and  Mr.  Colman  or  hia  assistants 
up  to  the  time  of  the  actunl  ancsi,  and  upon  the  personal  curtesy 
and  spirit  of  accommodation  towards  Sir  Francis,  with  which  it 
[  '182  ]  was  "admitted  that  the  whole  proceeding  had  been  conducted  by 
Mr.  Colman.  In  truth,  he  said,  the  only  error  imputable  to  him 
was  that  he  did  not  execute  the  warrant  in  the  first  instance,  as 
he  might  have  done.  He  also  touched  upon  the  facts  already  in 
proof  as  to  the  determination  expressed  by  Sir  Francis  to  resist 
the  execution  of  the  warrant,  and  the  preparation  made  for  that 
purpose  by  securing  his  house  against  the  entry  of  the  Serjeant- 
at-Arms  ;  and  upon  the  numbers  and  riotous  disposition  of  the 
mobs  collected  and  increasing  during  the  trajisaction,  which 
rendered  the  presence  of  the  military*  absolutely  necessary  for 
securing  the  execution  of  the  warrant,  and  preserving  the  peace 
of  the  metropolis :  and  he  opened  the  further  proof  of  these  facts, 
which  he  felt  it  to  be  his  duty  in  a  case  like  the  present  to  lay 
before  the  jury  without  reseiTe.  in  order  that  no  shadow  of  doubt 
might  remain  as  to  the  propriety  of  that  interference. 

The  defendant's  witnesses  were  then  called ;  and  the  numbers 
and  conduct  of  the  populace  during  this  transaction  were  spoken 
in  K-  o«,.„w.i  ..._.--    -'^;ers  of  the  Guards  on  duty,  and 

s  enabled  them  to  observe  these 
y  it  appeared  that  the  mob  began 
riday,  about  Sir  Francis  Bnrdett's 
le  canal  in  the  Green  Park ;  and 
'  a  large  party  of  them  proG«ed6d 
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from  thence  to  Lord  Castlereagh's  house  in  St.  James's  Square,  burdett 
^hich  they  attacked,  and  broke  all  the  windows  of,  and  did  other  colmak. 
damage  to  it.  The  military  were  at  last  sent  there  to  prevent 
farther  mischief.  Other  parties  of  the  mob  went  to  the  houses 
of  other  ministers  and  members  of  Parliament  who  had  taken  an 
active  part  in  the  proceedings  relative  to  Sir  Francis  *Burdett,  [  *^S3  ] 
and  did  the  like  mischief.  In  the  coarse  of  Saturday  the  mob 
grew  more  numerous  and  outrageous,  particularly  before  and 
near  Sir  Francis's  house;  hooting  and  shouting,  and  pelting 
with  mud  and  stones  the  carriages  and  persons  of  all  those  passing 
that  way  who  would  not  take  off  their  hats  and  cry  "Burdett 
for  ever."  The  proclamations  of  the  Kiot  Act  were  read  twice  at 
least  on  that  day,  and  again  on  the  Sunday,  without  effect; 
and  then  the  military  were  called  in,  both  horse  and  foot,  who 
were  drawn  up  in  the  street  immediately  opposite  the  plaintiff's 
house  in  Piccadilly,  and  lined  the  street  for  some  distance  on 
each  side;  and  they  continued  on  duty  from  that  time  till 
after  Sir  Francis  was  taken  to  the  Tower  on  the  Monday.  The 
mob  however  still  continued  to  increase  in  numbers  and  boldness 
throughout  the  Saturday  and  Sunday :  they  opposed  and  attacked 
the  military  in  different  parts  along  Piccadilly  and  St.  James's 
Street  with  missile  weapons  of  various  kinds ;  and,  as  one  of  the 
magistrates  expressed  himself,  their  temper  grew  very  dangerous 
to  the  public  peace.  In  the  course  of  the  Saturday  night  there 
were  several  shots  fired  by  them  at  the  soldiers  on  duty,  par- 
ticularly near  St.  James's  Palace,  where  two  of  the  Guards  were 
wounded. 

It  was  objected  on  the  part  of  the  plaintiff  to  this  and  other 
evidence  of  acts  of  violence  committed  by  the  mob  at  some 
distance  from  Sir  Francis  Burdett's  house,  such  as  their  conduct 
at  Lord  Castlereagh's  house  in  St.  James's  Square,  that  as  the 
plaintiff  could  not  be  supposed  to  know  what  was  passing  in  other 
parts  of  the  town,  he  ought  not  to  be  prejudiced  by  it;  but  that 
at  least  the  evidence  of  acts  of  violence  committed  by  persons  out 
of  doors  over  whom  he  had  no  control,  if  admissible  at  all,  ought 
to  be  confined  to  the  immediate  neighbourhood  *of  his  own  [  *184  ] 
house.    But  Lord  Ellenborough,  Ch.  J.  observed,  and  the  rest 


494  1811,    K.  B.     14  EAST,  184—185.  [b.b. 


BuRDETT  of  the  Court  assented  to  it,  that  general  evidence  of  the  disposi- 
CoLMAK.  tion  and  conduct  of  the  mob  in  other  parts  adjacent,  appearing 
as  it  did  to  be  connected  with  the  same  purpose  as  actuated  those 
collected  at  the  principal  scene  of  action  about  the  plaintiff's 
house,  was  evidence  as  to  the  danger  and  difficulty  of  the  defen- 
dant's executing  the  warrant  without  the  aid  and  protection  of 
the  military.  But  they  all  agreed  that  general  evidence  only  of 
this  description  was  proper  to  be  received ;  and  therefore  they 
stopped  any  further  inquiry  as  to  particulars.  The  temper  and 
steadiness  of  the  soldiers  however,  under  such  gross  provocations 
and  insults,  received,  as  it  justly  deserved,  high  commendation 
from  all  parties. 

The  several  witnesses,  as  well  the  magistrates  as  the  officers 
on  duty,  who  were  on  the  spot  the  greater  part  of  the  time,  and 
had  the  best  opportunities  of  watching  and  knowing  the  numbers 
and  disposition  of  the  immense  multitudes  assembled  on  this 
occasion,  all  agreed,  that,  without  the  assistance  of  a  military 
force,  the  Serjeant-at-Arms  could  not  after  the  Saturday  morning, 
with  any  prudence  or  safety  to  himself  or  his  immediate 
assistants,  have  ventured  to  arrest  Sir  Francis  in  his  house  by 
forcing  the  door ;  and  it  appeared  to  them  quite  impossible  to 
have  conveyed  him  to  the  Tower  by  aid  of  the  civil  power  only ; 
and,  as  some  thought,  Sir  Francis  himself  would  have  been 
exposed  to  danger  in  the  conflict,  without  the  protecting  military 
force  provided  in  aid  of  the  Serjeant-at-Arms.  One  of  the 
magistrates  also  stated  that  on  the  Saturday,  the  Serjeant-at- 
Arms  went  to  the  sheriffs,  then  at  the  Gloucester  Coffee-House, 
near  Sir  Francis's  house,  showed  them  his  warrant,  and 
[  •185  ]  demanded  their  assistance  *for  its  execution ;  but  that  the 
sheriffs  would  give  no  distinct  answer,  but  said  that  they  would 
retire  and  consider  of  it  in  their  own  room :  and  that  on  the 
same  afternoon,  when  that  part  of  the  street  had  been  cleared  by 
the  troops,  20  or  30  men  remained  opposite  Sir  Francis  Burdett's 
house,  who  said  they  were  placed  there  by  the  sheriffs.  How 
long  those  men  continued  there  did  not  appear,  nor  whether  they 
gave  or  offered  any  assistance  to  the  Serjeant-at-Arms  in  the 
execution  of  the  warrant. 
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Shepherd,  Serjt.,  in  reply,  contended  that  however  the  Bcbdett 
evidence  given  on  the  part  of  the  defendant  might  shew  that  the  ;Colman. 
military,  when  called  out,  had  conducted  themselves  with 
exemplary  temper  and  forbearance  under  the  insults  and  pro- 
vocations which  they  afterwards  received  from  the  rabble,  when 
endeavouring  to  prevent  them  from  committing  acts  of  outrage ; 
yet  it  did  not  prove  the  necessity  of  calling  in  aid  the  military  in 
the  first  instance,  for  the  purpose  of  enabling  the  Serjeant-at- 
Arms  to  make  the  arrest.  Nothing  is  more  common  than  for  a 
crowd  of  persons  to  be  collected  in  this  town,  upon  the  notion, 
however  mistaken,  that  some  illegal  act  is  about  to  be  done ;  and 
when  collected  they  are  too  apt  to  fall  into  improper  conduct ; 
such  as,  upon  this  occasion,  the  obliging  persons  passing  by 
Sir  Francis  Burdett's  house  to  pull  ofif  their  hats  and  cry 
*'Burdett  for  ever":  but  the  appearance  of  the  military  upon 
such  an  occasion  more  frequently  increases  than  'allays  the 
irritability  of  the  populace:  and  without  imputing  any  inten- 
tional wrong  to  the  magistrates  who  called  in  aid  the  military,  it 
certainly  had  that  effect  upon  the  present  occasion.  The  question 
therefore  was  not  whether  in  the  temper  and  situation  of  the 
town  on  the  Monday  when  the  arrest  was  *made,  which  was  the  [  *186  ] 
third  day  after  the  military  had  been  called  out,  it  would  have 
been  prudent  or  even  practicable  to  have  conveyed  Sir  Francis  to 
the  Tower  from  his  own  house  without  a  military  escort  to  pre- 
serve the  peace  and  keep  off  the  mob ;  but  his  complaint  was 
that  the  Serjeant-at-Arms  broke  into  his  house  with  a  military 
force  in  order  to  make  the  arrest,  though  the  plaintiff  made  no 
other  opposition  to  it  than  that  of  fastening  his  outward  door ; 
which  force  both  in  specie  and  in  degree  was  unnecessary  and 
excessive  :  his  complaint  was  that  the  defendant  used  a  military 
force  in  the  execution  of  civil  process.  The  declaration  of  Sir 
Francis,  that  he  should  submit  only  to  superior  force,  coupled 
with  all  the  rest  of  his  conduct  and  declarations  to  the  parties 
concerned  in  the  arrest,  could  only  have  been  understood  in  the 
sense  which  he  avowed  on  every  occasion  throughout  the  trans- 
action, not  as  intimating  any  intention  to  employ  bodily  force 
or  offensive  weapons  in  battle  array,  in  order  to  resist  the  arrest ; 
but  in  shutting  his  outer  door,  as  he  conceived  at  the  time  he  had 
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BuRDETT     a  right  by  law  to  do,  against  the  officer,  and  putting  him  to  use 
CoLMAK.     such  actual  force  as  he  thought  himself  warranted  to  nse  in 
order  to  overcome  that  species  of  negative  resistance :  it  was  no 
more  in  effect  than  saying  that  he  would  not  voluntarily  submit 
to  the  arrest,  but  would  put  it  to  the  test  of  the  law,  if  the  officer 
ventured  to  break  open  his  door :  but  that  does  not  shew  the 
necessity  of  the  officer's  using  a  military  force  for  the  purpose. 
He  relied  on  there  being  no  evidence  to  connect  the  plaintiff  with 
the  conduct  of  the  mob  out  of  doors :    no  one   act  of  theirs 
emanated  from  him;   nor  did  he  do  any  thing  to  solicit   or 
encourage  their  assistance  :  on  the  contrary,  it  was  in  proof  that 
he  had  purposely  kept  out  of  view  of  the  people  while  he  con- 
t  •IS?  ]      tinned  in  his  own  house  :  whatever  *resistance  they  testified  to 
the  execution  of  the  warrant  was  purely  spontaneous ;  though 
after  the  opinion  already  declared  by  the  Court,  he  said,  he  could 
not  contend  that  the  conduct  of  the  mob  out  of  doors  did  not 
bear  upon  the  conduct  of  the  defendant,  so  far  at  least  as  related 
to  the  preparing  a  military  escort  to  conduct  the  plaintiff  from 
his  house  to  the  Tower.    He  argued,  that  though  the  warrant 
called  upon  all  other  persons,  besides  mayors,  &c.,  and  other 
civil  officers,  to  assist  the  Serjeant-at-Arms  in  the  execution  of 
the  warrant;  yet  at  all  events  the  officer  could  only  be  authorized 
to  call  in  the  military  in  the  last  resort,  after  the  civil  power  had 
been  called  in  and  had  failed :  whereas  the  military  had  been 
called  in  here  to  assist  in  making  the  arrest  before  any  trial  of  the 
efficacy  of  the  civil  power.    And  he  contended  that  the  necessity 
for  using  such  a  force  to  make  the  arrest  did  not  exist  in  this 
case,  and  that  the  jury  were  to  judge  of  that  necessity.     In 
conclusion,  the  learned  Serjeant  said,  that  notwithstanding  the 
weight  of  the  House  of  Commons,  who  had  sent  the  Attorney- 
General  to  defend  their  officer  against  this  action,  he  had  used 
the  liberty  of  an  advocate  with  boldness  in  the  execution  of  the 
duty  which  he  owed  to  his  client ;  but,  he  hoped  also,  without 
using  it  as  a  cloak  for  maliciousness. 

Lord  Ellenborouoh,  Ch.  J.,  then  addressed  the  jury : 

Gentlemen  of  the  jury, — It  is  h'ghly  honourable,  and  useful  to 
the  administration  of  justice,  that  advocates  at  the  bar  should 
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possess  the  talents  and  firmness  that  the  learned  Serjeant  who  has  burdett 
jast  sat  down  has  this  day  displayed,  in  maintaining  causes  which  col  jan. 
are  confided  to  them  by  their  clients  :  at  the  same  time  it  is  not 
less  honourable  to  themselves,  and  useful  to  the  administration 
of  justice,  (and  without  which  justice  could  hardly  be  *well  [  •183  ] 
administered,)  that  in  the  discharge  of  that  duty  they  should 
maintain  a  correct  observance  of  decorum  and  deference  to  the 
rules  of  law.  Upon  this  occasion  he  has  certainly  been  obliged, 
by  the  necessity  of  the  case,  to  press  the  topics  presented  to  him 
to  the  extreme;  at  the  same  time  that  he  has  conducted  his 
argument  with  a  due  respect  for  the  authority  of  the  laws,  and 
towards  those  who  administer  them.  The  question  before  you, 
Gentlemen,  is  one  of  the  simplest  and  narrowest  that  can  be 
proposed  for  the  consideration  of  a  jury,  and  which  I  will  pre- 
sently proceed  to  states  It  is  no  question  to  be  decided  by  you 
upon  this  occasion,  whether  the  House  of  Commons  have  the 
privileges  they  claim :  that  they  may  commit  for  contempt  is 
already  decided,  and  must  continue  to  be  considered  as  law  till 
it  is  otherwise  decided  by  a  superior  tribunal:  but  upon  this 
record  no  such  question  occurs  for  you  to  try.  It  was  pleaded 
by  the  defendant,  in  bar  of  the  trespass  complained  of,  that  he 
was  authorized  by  a  warrant  from  the  Speaker,  granted  under  a 
resolution  of  the  House  that  the  plaintiff  had  been  guilty  of  a 
contempt  of  their  privileges  by  the  publication  of  a  certain  libel, 
to  arrest  and  convey  him  to  the  Tower ;  and  that  in  the  execu- 
tion of  that  warrant  he  took  the  assistance  of  soldiers,  and  con- 
veyed him  in  the  manner  charged  in  the  declaration  to  the 
Tower,  and  delivered  him  over  to  the  Constable  of  the  Tower. 
If  that  were  not  a  legal  defence,  it  was  competent  to  the  plaintiff 
to  have  demurred  to  that  plea,  and  to  have  questioned  the  right  of 
the  defendant  to  do  the  whole  of  that  which  is  stated  in  the  plea : 
but,  by  pleading  over,  all  that  is  admitted  by  the  plaintiff;  he 
admits,  that,  all  the  trespasses  are  covered  by  the  warrant,  as 
fully  as  if  his  counsel  had  now  risen  in  his  place  and  said,  I 
admit  the  warrant  to  be  legal,  that  the  ^Speaker  was  authorized  [  *189  ] 
to  grant  it,  and  I  admit  that  the  circumstances  which  are  stated 
to  be  trespasses  are  covered  by  that  warrant  and  justification. 
But  in  answer  to  the  plea  he  says  this,  which  is  the  only  question 
B.B. — ^voL.  xn.  s  K 
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BuRDXTT  for  your  consideratioiiy  that  the  defendant  executed  the  warrant 
CoLMAv.  ^^  ^^^^  military  force  as  was  improper,  excesBive,  and  un- 
necessary  for  the  execution  of  the  warrant ;  which  admits  in  the 
terms  of  it,  that  a  military  force  was  proper,  but  objects  only 
that,  with  such  military  force  as  was  improper,  excessive,  and 
unnecessary  for  that  purpose,  and  in  an  unreasonable  manner, 
and  more  violently  than  was  necessary  or  proper  for  the  execu- 
tion of  the  warrant,  the  defendant,  to  the  great  terror  and  alarm 
of  the  said  8ir  Francis,  broke  open  the  window  and  window- 
shutters  of  his  messuage,  and  through  the  same  broke  into  and  en- 
tered the  said  messuage,  and  made  a  great  noise  and  disturbance 
therein,  and  made  the  assault  upon  the  plaintiff,  and  arrested  him, 
&c.  Upon  that,  the  defendant  takes  issue,  and  thereby  says  in 
effect,  that  the  miUtary  force  he  used  was  a  degree  of  military  force 
that  was  proper,  and  not  excessive ;  that  it  was  necessary,  and  that 
he  did  not  do  it  in  any  unreasonable  manner,  or  more  violently 
than  was  proper  and  necessary.  That  is  the  simple  and  plain 
point  which  you  have  to  try,  whether  there  was  any  excess  upon 
this  occasion  in  the  application  and  use  of  a  force  which  is  admitted 
to  be  in  its  nature  and  quality  legal.  Now  it  is  objected,  that 
there  was  unnecessary  harshness  and  oppression  in  the  applica- 
tion and  use  of  military  at  all,  either  in  entering  the  house  for 
the  purpose  of  making  the  arrest,  or  in  afterwards  conveying  the 
plaintiff  to  the  Tower.  Tou  will  recollect,  however,  that,  accord- 
ing to  the  evidence,  these  were,  if  I  may  use  the  expression, 
immediately  consecutive  operations ;  for  as  soon  as  Mr.  Colman 
[  •loo  ]  had  entered  the  house  *and  made  the  arrest,  it  was  his  business 
to  convey  Sir  F.  Burdett  to  the  Tower ;  and  it  is  not  pretended 
that  it  would  have  been  practicable  to  have  conveyed  him  to  the 
Tower  at  that  time  without  the  military :  nay,  it  is  proved  that 
he  could  not  have  been  conveyed  there  without  such  force.  The 
military  force  was  not  used  to  effect  the  entry :  but  it  is  said, 
that  the  house  was  broken  and  entered,  and  that  the  soldiers, 
who  were  to  be  the  instruments  of  his  conveyance,  passed 
through  the  entrance  so  made.  They  did  not  ascend  the  stair- 
case, according  to  the  evidence  of  Mr.  Clementson,  to  incommode 
the  family ;  but  they  were  stationed  and  ranged  in  the  hall  in 
two  rows,  through  which  Sir  F.  Burdett  passed  in  order  to  his 
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conveyance  to  the  Tower.  Now  what  application  has  the  mili-  Bubdett 
tary  force  to  the  entry  ?  None  at  all.  Not  that  it  is  not  com-  colman- 
petent  to  use  military  force,  or  any  force  which  may  be  necessary 
for  the  execution  of  a  warrant  of  this  kind:  the  degree  and 
quality  of  the  force  must  vary  according  to  the  exigency  of  the 
case.  The  first  duty  of  the  officer,  who  is  entrusted  with  the 
execution  of  process,  is  to  take  care  that  it  is  executed  effectually, 
and  with  as  little  injury  to  the  individual  or  to  the  public  as  may 
be :  now  I  should  wish  the  wit  of  man  to  devise  any  mode  by 
^hich  injury,  either  to  the  individual  or  to  the  public,  could 
have  been  more  effectually  prevented  than  the  mode  which  was 
adopted.  Then,  as  to  the  application  of  this  military  force,  you 
will  recollect  what  was  the  state  of  the  capital  at  that  time  ;  and 
then  it  becomes  material  to  consider,  what  was  the  sort  of  expec- 
tation under  which  Mr.  Golman  could  apply  himself  to  the  exe- 
cution of  the  warrant.  If  Mr.  Golman  be  blameable  in  any  thing 
with  respect  to  the  execution  of  the  warrant,  and  I  think  he  is 
6O9  it  is  not  on  the  score  of  harshness.  If  this  warrant  had  been 
put  into  the  hands  of  *any  of  those  inferior  officers  whose  minds  [  *i9i  ] 
were  not  endowed  with  the  high,  gentlemanly,  and  honourable 
feelings  which  Mr.  Golman  has  shewn,  there  would  not  have 
been  four  hours  interval  betweeli  the  time  of  granting  the  war- 
rant and  the  time  of  the  plaintiff's  incarceration.  The  ordinary 
peace  officer  or  bailiff  would  have  instantly  proceeded  to  the 
place  of  the  plaintiff's  residence,  and  taken  him  into  his  custody, 
without  any  injury  or  danger  to  the  person  who  was  the  object 
of  his  warrant;  with  a  superior  firmness  and  a  less  degree  of 
that  mischievous  lenity  which  was  exhibited  in  the  very  hazard- 
ous delay  which  took  place ;  for  mischievous  I  must  call  it,  if  it 
be  likely  to  lead  to  and  end  in  public  tumult  and  danger ;  and 
the  plaintiff  would,  without  doubt,  have  been  safely  and  imme- 
diately conveyed  to  the  place  where  he  was  ordered  to  be  con- 
fined. Instead  of  that,  how  does  Mr.  Golman  conduct  himself  ? 
He  writes  to  know  when  he  shall  wait  upon  Sir  Francis :  and 
you  will  consider  what  was  the  sort  of  force  he  had  reason  to 
expect  would  be  opposed  to  him,  both  from  that  which  passed 
within  doors  and  without :  and  whether  he  would  not  have  been 
highly  criminal  to  the  public,  if  he  had  not  at  last  taken  a  com- 
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BcBOKTT     that  he  ahoald  resist  it,  and  they  most  use  force,  or  words  to 
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>CoLMA».  that  effect.  These  were  intimations  given  by  Sir  Francis  Burdett 
prior  to  the  time  when  he  was  escorted  to  the  Tower ;  and  I  ask 
you  Gentlemen,  if,  having  been  so  admonished,  and  knowing  the 
state  of  the  capital ;  knowing  that  on  the  Friday  night  there  had 
been  such  outrages  committed,  as  have  been  stated,  at  the  house 
of  a  Noble  Lord ;  and  at  Beddish's  Hotel,  the  supposed  habita- 
tion of  Mr.  Lethbridge;  when  on  the  Saturday  and  Sunday 
there  were  such  tumultuous  assemblies  in  the  streets,  when  the 
military  were  so  much  assaulted  and  ill-treated,  and  in  two  in- 
stances soldiers  were  wounded:  I  ask,  would  the  Serjeant-at- 
Arms  have  been  excuseable  to  the  House  of  Commons ;  to  the 
public  ;  in  point  of  humanity  to  the  populace ;  and  even  to  the 
individual  himself  whom  he  was  about  to  arrest ;  if  he  had  not 
taken  with  him  such  an  overawing  force  as  was  sure  to  effect  his 
purpose  of  arresting  the  person  of  Sir  Francis  Burdett  and  con- 
veying him  to  the  Tower.  If  indeed  it  had  been  an  ordinary 
case,  in  which  the  presence  of  one  constable  quietly  appearing 
before  him,  might  have  been  sufficient  to  arrest  and  convey  the 
plaintiff  to  the  place  to  which  he  was  to  be  removed ;  and  with- 
out any  resistance  or  mob  the  Serjeant-at-Arms  had  collected 
and  surrounded  him  with  all  this  force  and  military  array,  and 
collected  so  many  gazers,  for  the  purpose  of  exhibiting  the 
plaintiff  with  insult,  to  his  mortification  and  humiliation;  it 
[  *195  ]  would  have  been  a  wanton  abuse  of  power,  *and  would  not  have 
been  justifiable :  but,  on  the  contrary,  there  was  every  possible 
curtesy  and  attention  shewn  to  the  plaintiff :  and  the  plaintiff's 
counsel  has  this  day  placed  Mr.  Golman  before  you  as  one  on 
whose  honour,  manners,  and  feelings,  as  a  gentleman,  no  impu- 
tation could  be  cast:  and  with  respect  to  his  humanity,  you 
have  the  testimony  of  a  very  respectable  gentleman,  Mr.  Jones 
Burdett ;  who,  in  answer  to  a  question  put  to  him,  declared  that 
(  •  his  brother  experienced  no  kind  of  insult  or  inconvenience  in  the 
course  of  his  conveyance  to  the  Tower. 

Then,  Gentlemen,  it  seems  to  me  that  it  would  be  only  wast- 
ing your  time  to  ask  you,  whether,  under  these  circumstances, 
there  was  any  excess  in  the  manner  of  executing  this  warrant,  as 
it  has  been  detailed  to  you,  on  account  of  which  Mr.  Golman  can 
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be  considered  in  any  degree  cnlpable ;  that  is,  for  having  in  the     Bubdktt 

mm 

first  place  a  protecting  force  of  about  60  soldiers  introduced  and  colmak. 
drawn  up  in  the  hall  of  the  plaintiff's  house,  to  protect  himself 
and  his  assistants  who  were  to  execute  the  warrant  from  violence ; 
and  for  the  purpose  of  securing  a  safe  passage  out  of  the  house 
to  the  carriage  in  which  his  prisoner  was  to  be  conveyed ;  and  in 
the  next  place,  to  protect  themselves  and  the  person  upon  whom 
they  were  to  execute  it  in  their  way  to  the  Tower.  Gentlemen,  if 
there  be  any  part  of  the  evidence  (and  I  am  afraid  of  omitting 
any  part  of  it)  that  you  may  feel  necessary  to  have  repeated,  I 
am  entirely  at  your  pleasure,  whether  or  not  I  shall  read  every 
part  of  it  in  detail ;  but  I  trust  I  have  not  omitted  a  word  that 
is  material :  if,  however,  there  be  any  part  that  you  wish  to  have 
read,  I  am  prepared  to  execute  that  duty :  but  the  question  is 
merely,  whether  there  has  been  such  an  excess  as  to  constitute  this 
person  a  trespasser,  by  having  vexatiously  used  a  military  force 
*for  any  of  the  purposes  of  the  execution  of  the  warrant,  for  which  [  •ise  ] 
such  force  was  wholly  unnecessary  ?  If  you  have  the  least  doubt, 
or  if  you  think  the  evidence  of  any  one  witness  will,  if  brought 
again  to  your  recollection,  in  any  manner  affect  your  view  of  the 
case,  I  shall  be  most  ready  to  read  the  whole  of  it,  and  to  submit 
it  again  to  your  consideration :  but  at  present  I  have  I  think  done 
enough  to  put  you  fully  in  possession  of  the  real  question  you 
have  to  try,  and  the  testimony  upon  which  it  rests ;  which  ques- 
tion, in  substance,  is  whether  this  defendant  has  conducted 
himself  blamelessly  and  like  a  gentleman  in  performing  the 
duties  imposed  upon  him :  or  whether,  on  the  contrary,  he  has 
abased  any  of  the  powers  he  had,  or  neglected  any  of  the  duties 
which  belonged  to  him  to  discharge  in  his  conduct  towards  the 
person  of  Sir  Francis  Burdett,  for  the  purpose  of  offering  insult 
or  vexation  to  him  in  any  degree  or  respect  whatever?  Gentlemen, 
you  will  consider  of  your  verdict. 

The  jury,  without  hesitation,  found  a  verdict  for  the  defendant. 
A  question  was  then  made  at  the  bar  as  to  the  manner  in  which 
the  verdict  should  be  entered;  when  it  was  proposed  that  it 
fihould  be  entered  thus ;  finding,  in  substance,  upon  the  general 
issue,  that  the  defendant  was  guilty  of  such  of  the  trespasses  laid 
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in  the  declaration  as  are  mentioued  in  the  introdactions  to  ths 
special  pleas  and  thereby  JDBtified,  and  not  guilty  of  the  residue : 
and  finding  the  other  issnes,  npon  the  excesses  alleged  in  the 
replications,  for  the  defendant. 


1817.  It  appears  from  the  roport  in  Do-w  (6  Dow,  165,  172),  that 

j^(y  7_       both  these  cases,  Btirdett  v.  Abbot  sjidBurdett  t.  Colman,  were 
BuKDKTT     reviewed  by  writs  of  Error  in  the  Exchequer  Chamber,  and  there 
Abbot,      affirmed.  The  case  of  Sur(JetfT..<l&6of  in  the  Exchequer  Chamber 
bdbbbtt     is  reported  at  length  in  4  Tannt.  400 — 450. 
CohMiv.         Both  judgments  were  again  brought  up  by  writs  of  error  to 
iTftUDt.101—  the  House  ot  Lords,  and  the  case  for  the  plaintiff  in  error  was 
J  p^^        there  argued  by  Mr.  Brougham  ;  after  which, 
16&— m 
■  m  ]       LoRn  Eldon,  (C.)  : 

The  counsel  for  the  plaintiff  having  been  now  heard,  I  propose 
to  your  Lordships  that  the  counsel  for  the  defendants  should  not 
be  heard,  until  we  shall  have  received  the  advice  of  the  Judges 
on  the  following  question,  viz.  "Whether,  if  the  Court  of 
Common  Pleas,  having  adjudged  an  act  to  be  a  contempt  of 
Court,  had  committed  for  the  contempt  under  a  warrant,  stating 
such  adjudication  generally  without  the  particular  circnmstances, 
and  the  matter  were  brought  before  the  Court  of  King's  Bench, 
by  return  to  a  writ  of  habeas  corpus,  the  return  setting  forth  the 
warrant,  stating  such  adjudication  of  contempt  generally; 
whether  in  that  case  the  Court  of  King's  Bench  would  discharge 
the  prisoner,  because  the  particular  facts  and  circumstances,  out 
t  set  forth  in  the  warrant." 

I  Judges,  and  they  having 
r  minutes.  Lord  Ch.  Baron 
pinion  that  in  such  a  case 
liberate. 


portance  none  will  die^ute : 
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bnt  at  the  same  time  I  do  not  think  it  a  case  of  difficulty.  If  I 
did,  I  should  be  anxious  to  hear  the  counsel  for  the  defendants 
before  proceeding  to  judgment.  But  in  my  view  of  the  case, 
considering  it  as  clear  in  law  that  the  House  of  Commons  have 
the  power  of  committing  for  contempt ;  that  this  was  a  commit- 
ment for  contempt ;  that  the  general  nature  of  the  contempt,  if 
that  was  necessary,  was  sufficiently  set  forth  in  the  warrant ; 
and  being  of  opinion  that  the  objections  in  point  of  form  bave 
not  been  sustained,  unless  any  other  Noble  Lord  should  express 
a  wish  to  hear  the  Counsel  for  the  Defendants,  I  shall  now  move 
that  the  judgment  of  the  Court  below  be  affirmed. 

LoBD  Ebskine: 

When  this  matter  was  first  agitated,  I  understood  that  the 
House  of  Commons  intended  to  pursue  a  very  different  course. 
I  was  therefore  alarmed.  I  expressed  myself,  because  I  felt, 
with  warmth.  I  have  changed  none  of  the  opinions  which  I  then 
entertained ;  I  then  said  that  the  House  of  Commons  ought  to  be 
jealous  of  such  privileges  as  were  necessary  for  its  protection. 
My  opinion  is  that  these  privileges  are  part  of  the  law  of  the 
land,  and  upon  this  record  there  is  nothing  *more  than  the 
ordinary  proceeding;  the  Speaker  of  the  House  of  Commons, 
like  any^other  subject,  putting  himself  on  the  country  as  to  the 
fact,  and  pleading  a  justification  in  law ;  for  this  was  not  a  plea 
to  the  jurisdiction,  but  a  plea  in  bar.  This  course  of  proceeding 
gave  me  the  most  heart-felt  satisfaction ;  for  if  the  judgment  had 
been  adverse  to  the  defendants,  the  House  would  no  doubt  have 
submitted.  It  would  be  a  libel  on  the  House  of  Commons  to 
suppose  that  it  would  not.  Therefore,  by  this  judgment,  it 
appears  that  it  is  the  law  which  protects  the  just  privileges 
of  the  House  of  Commons,  as  well  as  the  rights  of  the 
subject. 

The  case  has  been  argued  with  great  propriety ;  but  it  was 
contended  that  it  was  not  alleged  in  the  warrant  that  the  libel 
was  published  by  the  plaintiff.  But  it  is  alleged  that  the  paper 
was  printed  by  his  authority.  And  if  I  send  a  manuscript  to  the 
printer  of  a  periodical  publication,  and  do  not  restrain  the 
printing  and  publishing  of  it,  and  he  does  print  and  publish  it  in 
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BUBDBTT 

Abbot. 

BUBDETT 

r. 

COLMAK, 


[  '202  ] 


that  publication,  then  I  am  the  publisher.  The  word  reflecting, 
standing  separately,  would  not  be  sufficiently  distinct.  But  the 
warrant  recites  that  the  letter  had  been  adjudged  to  be  a  libel- 
lous and  scandalous  paper,  reflecting  on  the  just  rights  and 
privileges  of  the  House  of  Ciommons ;  and  the  meaning  there 
must  be,  arraigning  the  just  rights  and  privileges  of  the 
House. 

I  myself,  while  I  presided  in  the  Court  of  Chancery,  committed 
for  contempt,  in  a  case  in  which  a  pamphlet  was  sent  to  me,  the 
object  of  which  was,  by  partial  representation,  and  by  flattering 
the  *  Judge,  to  procure  a  different  species  of  judgment  from  that 
which  would  be  administered  in  the  ordinary  course  of  justice.  I 
might  be  wrong,  but  I  do  not  think  I  was.  The  House  of  Com- 
mons, whether  a  court  or  not,  must,  like  every  other  tribunal,  have 
the  power  to  protect  itself  from  obstruction  and  insult,  and  to 
maintain  its  dignity  and  character.  If  the  dignity  of  the  law  is 
not  sustained,  its  sun  is  set,  never  to  be  lighted  up  again.  So 
much  I  thought  it  necessary  to  say,  feeling  strongly  for  the 
dignity  of  the  law ;  and,  have  only  to  add,  that  I  fully  concur  in 
the  opinion  delivered  by  the  Judges. 


The  counsel  were  called  in,  and  informed  that  the  House  did 
not  think  it  necessary  to  hear  counsel  for  the  defendants.  And 
then,  without  further  proceeding, 

ThejudgmenU  of  the  court  below  were  affirmed^ 
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PLEASANT,   Lessee   of  HAYTON,   v.  BENSON.  isii. 

(14  East,  234—239.)  Junell. 

Where  tenant  from  year  to  year  underlet  part  of  the  premises,  and  [  234  ] 
then  gave  up  to  his  landlord  the  part  remaining  in  his  own  possession, 
without  either  receiving  a  regular  notice  to  quit  the  whole,  or  giving 
notice  to  quit  to  his  sub-lessee,  or  even  surrendering  that  part  in  the 
name  of  the  whole  (supposing  that  anything  short  of  a  regular  notice  to 
quit  from  the  landlord  to  his  immediate  tenant  would  after  such  sub- 
letting have  determined  the  tenancy  in  the  whole);  yet  the  landlord 
cannot  entitle  himself  to  recover  against  the  sub-lessee  (there  being  no 
privity  of  contract  between  them),  upon  giving  half  a  year's  notice  to 
quit  in  his  own  name,  and  not  in  the  name  of  the  first  lessee ;  for  as  to 
the  part  so  underlet  the  original  tenancy  still  continued  undetermined. 

Tms  was  an  ejectment  for  a  cottage  and  a  small  plot  of 
ground  annexed,  which  was  tried  before  Grose,  J.  at  the  last 
assizes  at  Aylesbury ;  and  the  short  statement  of  the  facts  was 
that  one  Wilkes  held  the  farm,  on  which  the  cottage  stood,  under 
Mr.  Hayton,  as  tenant  from  year  to  year  from  Michaelmas,  1801, 
at  the  rent  of  80Z.  a-year ;  and  while  he  was  such  tenant,  he 
underlet  the  cottage  and  plot  in  question  to  the  defendant  for 
two  guineas  a-year.  Wilkes,  without  receiving  any  regular 
notice  to  quit  from  his  landlord,  agreed  to  give  him  up  the  pos- 
session at  Michaelmas,  1810,  and  Mr.  Hayton  then  took 
possession  of  all  that  Wilkes  had  continued  to  occupy :  but  the 
defendant  having  before  refused  to  deliver  up  the  premises  in 
question,  which  he  occupied  as  under-tenant  to  Wilkes,  was 
served  in  the  February  preceding  with  half  a-year's  notice  to 
quit  at  Michaelmas,  1810,  from  Mr.  Hayton,  to  whom  he  had 
never  paid  rent  or  otherwise  acknowledged  as  his  immediate 
landlord,  but  had  paid  his  rent  to  Wilkes  up  to  Michaelmas, 
1808,  and  had  tendered  him  the  rent  which  had  accrued  since 
that  time,  which  Wilkes  had  refused  to  receive.  And  the  only 
question  was,  whether  the  notice  to  quit  given  by  Mr.  Hayton, 
the  landlord,  was  sufficient  to  found  this  ejectment;  he  not 
having  given  any  regular  notice  to  quit  to  Wilkes,  his  immediate 
tenant  from  year  to  year ;  and  Wilkes  not  having  given  any  such 
notice  to  the  defendant.  A  verdict  was  taken  for  the  plaintiff, 
with  liberty  to  the  defendant  to  move  to  set  it  aside  and  enter  a 
nonsuit. 
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I^sfleeof 
Haytok, 

Benson. 
[237] 
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[A  motion  having  been  made  accordingly  and  argued,  ] 

Lord  Ellenbobouoh,  Gh.  J. : 

The  defendant  is  neither  a  tenant  to  Hayton,  nor  a  trespasser ; 
but  he  holds  under  Wilkes,  the  original  tenant,  his  unextin- 
guished tenancy  in  this  part.  A  tenancy  from  year  to  year  is 
determinable  either  by  a  regular  notice  to  quit ;  or,  I  might  say 
for  the  purpose  of  this  case,  by  a  surrender  of  a  part  of  the 
premises  in  the  name  of  the  whole :  but  Wilkes  has  not  done 
even  that ;  for  he  merely  ceased  to  reside  on  the  part  which  he 
had  retained  in  his  own  possession,  without  ^making  a  surrender 
in  the  name  of  the  whole.  But  while  he  was  tenant  from  year 
to  year  of  the  whole,  he  let  off  a  part  to  the  defendant ;  and 
nothing  has  been  done  to  put  an  end  to  the  tenancy  as  to  that 
part. 

Gbosb,  J.,  who  had  tried  the  cause,  gave  no  opinion. 

Le  Blanc,  J. : 

This  was  not  considered  as  a  surrender  of  the  whole  by 
Wilkes ;  for  if  he  had  been  asked  whether  he  meant  to  make 
himself  liable  to  Benson,  to  whom  he  had  underlet  a  part,  by  his 
surrender  of  the  whole  premises,  he  would  probably  have  re- 
volted from  any  such  admission.  The  mistake  has  been,  that 
the  landlord  neither  gave  notice  to  quit  to  Wilkes,  nor  to  the 
defendant  in  the  name  of  Wilkes. 

Bayley,  J. : 

Hayton  made  Wilkes  tenant  from  year  to  year,  by  which 
Wilkes  acquired  a  legal  interest  in  the  premises,  not  determin- 
able by  Hayton  except  upon  giving  him  six  months'  notice  to 
quit.  But  so  long  as  that  term  continued,  the  lessee  had  a  right 
to  act  on  it,  and  to  grant  to  third  persons  the  interest  which  he 
himself  had  in  it.  And  I  take  it  that  the  surrender  of  the  lessee 
would  not  destroy  any  interest  which  a  stranger  claiming  under 
him  had  acquired  in  the  term  in  the  mean  time.  As  in  Ck).  Lit. 
888  b,  it  is  said,  speaking  of  the  surrender  of  tenant  for  life, 
**  that  having  regard  to  the  parties  to  the  surrender,  the  estate 
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is  absolutely  drowned,  &c. :  but  having  regard  to  strangers,  who 
were  not  parties  or  privies  thereunto,  left  by  a  voluntary 
surrender  they  may  receive  prejudice  touching  any  right  or  in- 
terest they  had  before  the  surrender,  the  estate  surrendered 
*hath  in  consideration  of  law  a  continuance."  And  the  case  is 
afterwards  put,  if  tenant  for  life  grant  a  rent-charge,  and  after 
surrender;  ''yet  the  rent  remaineth;  for  to  that  purpose  he 
Cometh  in  under  the  charge."  Therefore,  though  the  estate  may 
be  effectually  destroyed  by  the  surrender,  as  between  the  sur- 
renderor and  surrenderee ;  yet  it  continues  as  to  strangers  who 
in  the  intermediate  time  had  acquired  an  interest  in  it.  So  here, 
while  the  tenancy  from  year  to  year,  subsisted  between  Wilkes 
and  Hayton,  Wilkes  had  a  legal  interest  in  the  land,  determin- 
able only  upon  a  regular  notice  to  quit :  then  the  sub-lease  of  a 
part  by  Wilkes  to  Benson  is  an  agreement  that  Benson  shall 
have  that  part  pending  that  interest ;  and  therefore  without  a 
regular  notice  to  quit  from  Hayton  to  Wilkes,  or  from  Wilkes  to 
Benson,  that  interest  will  continue  in  the  part  so  underlet. 

Rule  absolute. 


Plbasavt, 
Lessee  of 
Hayton, 

Bembon. 


[  •239  ] 


DOE,  Lessee  of  RODD,   v.  ARCHER. 

(14  East,  245—248.) 

Where  a  farm  was  leased  for  twenty-one  years,  at  a  rent  of  180^  per 
annum  consisting,  as  described  in  the  lease,  of  the  Town  Barton,  and 
its  several  parcels  described  by  name,  at  the  rent  of  83^,  other  closes 
named,  at  other  rents  of  57.,  5Z.,  and  \l. ;  the  Shippen  Barton,  and  its 
several  parcels  described  by  name,  at  86Z. :  with  a  power  reserved  to 
either  party  to  determine  the  lease  at  the  end  of  fourteen  years,  on 
giving  two  years'  previous  notice :  Held  that  a  notice  by  the  landlord 
to  his  tenant  to  quit  '*Town  Barton,  &c.  agreeably  to  the  terms  of  the 
covenant  between  us  on  the  expiration  of  the  fourteenth  year  of  your 
term,"  given  in  due  time,  was  sufficient. 

A  notice  to  quit  a  part  only  of  premises  leased  together  is  bad. 

The  lessor,  by  indenture  of  lease  dated  10th  of  February, 
87th  Geo.  Ill,  1796,  (by  mistake  for  1797,)  demised  to  the  defen- 
dant  "  all  those  parts  and  parcels  of  the  Barton  or  farm  called 
Town  Barton,  that  is  to  say,  the  mansion-house,  out-buildings, 
&c.,  the  pound-house,  orchard,  &c.,  (enumerating  some  other 
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Box,  parcels,)  containing  together  9  acres  and  a  half ;  also  all  those 
BoDD,  several  overlands,  &c.  (enumerating  many  more  closes,  contain- 
Abohkb.  ^S  S6,  and  others  containing  50  acres) ;  and  also  all  those  parts 
and  parcels  of  the  Barton  called  Shippen  Barton,  that  is  to  say, 
broad-meadow,  &c.  (enumerating  other  closes,)  containing 
together  54  acres,"  in  the  parish  of  Doddiscombe  Leigh,  in  the 
county  of  Devon ;  to  hold  the  same  from  the  29th  of  September 
then  last  past  for  21  years ;  (subject  to  a  proviso  giving  liberty 
to  either  party  to  determine  the  lease  at  14  years,  on  giving  to 
the  other  party  at  least  two  years  previous  notice  of  such  inten- 
tion ;)  "  yielding  and  paying  yearly  during  the  said  term  the 
annual  rent  of  1802.,  that  is  to  say,  for  the  parts  and  parcels  of 
Town  Barton  (and  certain  closes  mentioned)  88{.  (For  certain 
other  closes  by  name  5Z.,  and  5Z.,  and  IZ.,)  and  for  the  parts  and 
parcels  of  Shippen  Barton  862.,  upon  the  four  most  usual  feasts, 
&c.  by  even  quarterly  payments  during  the  said  term ;  the  first 
payment  thereof  to  be  made  on  the  25th  of  December  next  en- 
suing the  date  hereof."  The  lease  was  in  fact  executed  on  the 
10th  of  February,  1797  :  but  before  the  true  date  was  adverted 
[  '246  ]  to,  and  upon  the  supposition  of  the  lease  having  *been  executed 
in  February,  1796,  a  notice  to  quit  was  given  by  the  lessor  to 
the  defendant  on  the  29th  of  September,  1807,  requiring  him, 
''  agreeably  to  the  terms  of  the  covenant  between  us,  to  deliver 
up  Town  Barton  at  the  end  of  the  14  years  term  for  which  you 
stand  tenant  for  the  same."  After  the  error  was  perceived,  a 
second  notice  to  quit  was  given  on  the  16th  of  September,  1808  : 
**  Mr.  S.  Archer,  agreeable  to  the  terms  of  the  covenant  between 
us,  I  hereby  give  you  due  notice  to  deliver  up  possession  of  Town 
Barton,  &c.  on  the  expiration  of  the  14th  year  of  your  term.'* 
Signed  by  the  lessor.  The  tenant  not  having  quitted  the 
demised  premises  pursuant  to  these  notices,  this  ejectment  was 
brought  by  the  landlord  to  recover  back  the  possession  of  them ; 
the  demise  being  laid  on  the  Ist  of  October,  1810.  And  at  the 
trial  before  Ghambre,  J.,  at  Exeter,  the  question  arose  on  the 
sufficiency  of  the  notices ;  the  first  of  which  was  objected  to,  as 
applying  only  to  the  Town  Barton,  which  composed  only  a  small 
part  of  the  demised  premises ;  and  the  second,  wherein  the ''&c/* 
was  added,  as  being  in  effect  the  same,  and  giving  no  distinct 
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infonnation  that  any,  or,  if  any,  what  other  parts  of  the  farm        doe. 

T  AooAA    Ox 

were  required  to  be  given  up :  and  it  was  urged,  and  not  denied,  bodd, 
that  it  was  not  competent  to  the  lessor  to  determine  the  lease  ^iu^^ 
partially.  Upon  this  objection,  aided  by  the  further  considera- 
tion, that  the  lease  reserved  a  distinct  rent  for  the  Town  Barton, 
with  the  addition  of  the  lands  called  over-lands,  and  other  dis- 
tinct rents  for  other  parts  of  the  premises ;  and  in  particular,  as 
there  was  another  Barton,  the  Shippen  Barton,  named,  forming 
the  most  considerable  division  of  the  farm,  and  for  which  a 
larger  rent  was  reserved  than  for  Town  Barton  and  its  several 
parcels ;  the  learned  judge  thought  the  notices  *to  quit  Town  [  ^247  ] 
Barton,  without  naming  the  other  Barton  or  any  thing  else, 
were  defective,  and  not  helped  by  the  introduction  of  an  **  &c." 
into  the  latter  of  them,  which  he  thought  too  indefinite  to  supply 
the  omission  ;  and  thinking  therefore  that  the  tenant's  term  was 
not  put  an  end  to  by  such  notices,  he  directed  the  jury  to  give 
their  verdict  for  the  defendant ;  which  they  accordingly  did. 

It  was  thereupon  moved  in  the  last  Term,  by  Dampier 
(with  Lens,  Serjt.)>  to  set  aside  the  verdict,  upon  the  sufficiency 
of  the  latter  notice  to  quit,  which  it  was  said  could  not  be  mis- 
understood by  the  tenant;  the  Town  Barton  being  the  first- 
named  and  principal  place  on  the  farm,  where  the  mansion  was, 
and  the  "  &c."  comprehending  the  rest :  though  even  that 
**  &c."  was  not  necessary ;  as  nothing  was  more  common  than 
for  premises  let  and  farmed  altogether  to  be  described  by  the 
name  of  the  mansion,  or  other  principal  place,  though  composed 
of  a  variety  of  parts  and  closes  having  distinct  appellations, 
which  were  only  used  when  it  was  necessary  to  distinguish 
between  the  several  parts.  But  it  would  introduce  great  incon- 
venience to  require  such  minute  descriptions  in  notices  to  quit ; 
especially  as  a  failure  in  describing  accurately  any  one  part 
would  nullify  the  notice  for  the  whole ;  for  it  was  admitted  that 
a  notice  to  quit  a  part  only,  under  an  entire  letting,  would  be 
bad. 

(Lord  Ellenbobough,  Gh.  J.,  said  that  there  seemed  to  be 
some  reason  in  the  "  &c."  in  the  last  notice.) 
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Dob,  Courtenay  (with  Pell,  Serjt.)  now  opposed  the  rale,  and 

RoDD,       observed  thai  the  Town  Barton  did  not  appear,  by  the  lease,  to 

Atohkb.     ^  ^^®  principal  part  of  the  farm,  at  least  in  *valae,  as  the  rent 

[  ^246  ]      reserved  for  Shippen  Barton  and  its  parcels  was  greater  than  for 

the  different  parts  of  Town  Barton.    The  two  Bartons  might 

formerly  have  been  distinct  farms,  though  now  leased  together ; 

and  the  "  &c."  if  available  at  all  in  a  notice  to  quit,  might  more 

properly  be  taken  to  refer  to  the  other  parcels  of  the  Town 

Barton  named  in  the  lease,  than  to  a  distinct  Barton  let  at  a 

greater  rent. 

LoBD  Ellbnbobough,  Ch.  J. : 

The  landlord  must  have  intended  to  give  such  a  notice  to  qnit 
as  the  lease  reserved  to  him  the  liberty  of  giving,  and  not  a  void 
notice  to  quit  a  part  only :  and  so  the  notice  in  question  must 
have  been  understood  by  the  tenant.  The  notice  to  quit  the 
Town  Barton,  where  the  mansion  was,  meant  the  Town  Barton 
cum  sociis ;  especially  with  reference  to  the  lease,  which  only 
gave  him  power  to  determine  the  tenancy  as  to  the  whole  of 
what  was  let  together. 

Obosb,  J.  agreed. 

Lb  Blano,  J. : 

There  being  no  power  under  the  lease  to  determine  the  tenancy 
as  to  part  only,  the  notice  to  quit  could  have  no  operation  at  all 
unless  taken,  as  it  must  have  been  intended,  to  apply  to  the 
whole. 

Batlbt,  J. : 

We  are  to  construe  the  notice  to  quit  in  such  a  way  ut  res 
magis  vaUat  quam  pereat. 

Side  absolute. 
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CHUECHWAED  v.  STUDDY.  isn. 

(14  Eaat,  249—251.)  Jrune2l. 

The  plaintiff's  dogs  haying  hunted  and  caught,  on  the  defendant's  t  ^^^  -I 
land,  a  hare  started  on  the  land  of  another,  the  property  is  thereby 
vested  in  the  plaintiff,  who  may  maintain  trespass  against  the  defendant 
for  afterwards  taking  away  the  hare.  And  so  it  would  be  though  the 
hare,  being  quite  spent,  had  been  caught  up  by  a  labourer  of  the 
defendant  for  the  benefit  of  the  hunters. 

This  was  an  action  of  trespass  for  taking  and  carrying  away  a 
dead  hare,  the  property  of  the  plaintiff:  to  which  not  guilty  was 
pleaded :  and  at  the  trial  before  Chambre,  J.  at  Exeter,  the 
evidence  in  support  of  the  action  was  that  the  plaintiff,  a  farmer, 
being  out  hunting  with  hounds  of  which  he  had  in  part  the 
management,  and  actually  had  such  management  at  the  time, 
though  the  hounds  belonged  to  other  persons,  the  hounds  put  up 
a  hare  in  a  third  person*s  ground,  and  followed  her  into  a  field  of 
the  defendant,  where,  being  quite  spent,  she  ran  between  the  legs 
of  a  labourer  who  was  accidentally  there,  where  one  of  the  dogs 
caught  her,  and  she  was  taken  up  alive  by  the  labourer ;  from 
whom  the  defendant  immediately  afterwards  took  the  hare  and 
killed  her.  Shortly  after  the  plaintiff  came  up  and  claimed  to 
have  the  hare  as  his  own ;  but  the  defendant  refused  to  give  it 
up ;  and  questioned  the  right  of  the  plaintiff  to  be  where  he  then 
was.  The  labourer,  upon  his  examination  at  the  trial,  swore  that 
when  he  took  the  hare  from  the  dogs  he  did  not  mean  to  take  it 
for  his  own  use,  but  in  aid  of  the  hunters.  The  case  of  Sutton  v. 
Moody \  was  referred  to  ;  where  it  was  said  by  Holt,  Ch.  J.,  that 
''  If  A.  start  a  hare  in  the  ground  of  B.,  and  hunt  and  kill  it 
there ;  the  property  continues  all  the  while  in  B. :  but  if  A.  start 
a  hare  in  the  ground  of  B.,  and  hunt  it  into  the  ground  of  C,  and 
kill  it  there ;  the  property  is  in  A.,  the  hunter :  but  A.  is  liable 
to  an  action  of  ^trespass  for  hunting  in  the  grounds  as  well  of  B.  [  *25o  J 
as  of  C."  And  the  learned  Judge  thought  that  this  evidence 
sufficiently  established  the  plaintiff's  property  in  the  hare ;  and 
the  jury  found  a  verdict  for  the  plaintiff,  with  40«.  damages. 

t  1  Ld.  Bay.  250,  and  2  Salk.  ooO. 
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It  was  moved  by  Lens,  Serjt.,  in  the  last  Term,  to  set  aside 
the  verdict  and  enter  a  nonsuit,  or  have  a  new  trial,  upon  the 
supposition,  that  there  was  no  evidence  that  the  hare  had  been 
in  any  manner  reduced  into  the  possession  of  the  plaintiff,  before 
it  had  been  taken  from  the  labourer  by  the  defendant ;  and  that 
the  labourer  was  not  to  be  considered  as  having  taken  it  up  for 
either  of  the  parties :  though  Lord  Ellenbobough,  Ch.  J.  and 
Baylet,  J.  (the  only  Judges  then  in  Court,)  were  of  opinion  that 
if  the  plaintiff's  hounds  had  killed  or  caught  the  hare,  it  would 
have  given  the  plaintiff  a  property  in  it  when  thus  reduced  into 
his  possession.  And  now,  after  the  report  of  the  facts,  as  above 
stated,  had  been  read ;  and  JekyU,  in  opposing  the  rule,  had 
referred  to  the  case  of  Sutton  v.  Moody, \  confirmed  in  2  Blac. 
Com.  419. 


LenB,  Berjt.  said  that  he  was  not  aware  when  he  moved  the 
rule,  that  the  labourer,  who  was  one  in  the  employ  of  the 
defendant,  had  proved  that  he  had  taken  up  the  hare  in  aid  of 
the  hunters,  but  that  he  had  taken  it  up  before  it  had  been 
actually  caught  by  the  dogs,  either  for  his  own  use  or  for  the 
defendant,  to  whom,  as  to  the  owner  of  the  land,  he  had 
immediately  given  it  up. 


LoBD  Ellenborouoh,  Ch.  J. : 

I  did  not  understand  at  the  time  when  the  rule  was  granted, 
[  *25i  ]  that  the  plaintiff,  ^through  the  agency  of  his  dogs,  had  reduced 
the  hare  into  his  possession  :  that  makes  an  end  of  the  question. 
Even  though  the  labourer  had  first  taken  hold  of  it  before  it  was 
actually  caught  by  the  plaintiffs  dogs ;  yet  it  now  appears  that 
he  took  it  for  the  benefit  of  the  hunters ;  as  an  associate  of  them; 
which  is  the  same  as  if  it  had  been  taken  by  one  of  the  dogs.  If 
indeed  he  had  taken  it  up  for  the  defendant,  before  it  was  caught 
by  the  dogs,  that  would  have  been  different ;  or  even  if  he  had 
taken  it  as  an  indifferent  person,  in  the  nature  of  a  stake- 
holder. 


Per  CuRUH : 


Rule  ducharged. 


t  2  Salk.  556,  and  5  Mod.  375. 


VOL.  xn.J  1811.    K.  B.     14  EAST,  274—276.  515 


HOW  AND  Another,   Executors  of  NICHOLLS,  isn. 

V.  HALL.  — 

(14  East,  274—277.)  ^  ^^*  ^ 

In  trover  for  a  bond  the  plaintiff  may  give  parol  evidence  of  it  to 
support  the  general  description  of  the  instrument  in  the  declaration, 
without  haying  giyen  the  defendant  previous  notice, to  produce  it;  as 
the  nature  of  the  action  gives  sufficient  notice  to  the  defendant  of  the 
subject  of  inquiry,  to  prepare  himself  to  produce  it,  if  necessary,  for  his 
defence. 

The  plaintiffs  declared  in  trover  for  several  bonds  and  deeds 
stated  to  be  in  force,  amongst  others,  for  a  bond,  described  in  the 
count  as  a  bond  of  one  Joseph  Warrilow  for  400Z.,  conditioned  to 
pay  200Z.  with  interest,  after  a  day  therein  specified.  At  the 
trial  before  Lawrence,  J.  at  Stafford,  the  plaintiff  called  Joseph 
Warrilow,  the  obligee  of  the  bond,  who  proved  that,  before  the 
action  brought,  money  was  demanded  of  him  by  the  defendant  and 
his  wife  upon  the  bond,  which  they  then  produced,  and  which  had 
been  given  to  the  testator  Nicholls,  who  was  the  father  of  the 
defendant's  wife.  The  obligee  told  them,  that  he  had  orders  from 
the  executors  not  to  pay  it  to  any  but  to  them  or  their  order. 
The  witness  then  stated,  that  Nicholls  had  lent  him  2001.  for 
which  he  had  given  hun  a  security,  and  was  proceeding  *to  give  [  •276  ] 
parol  evidence  of  the  bond  in  question,  when  objection  was  taken 
that  no  notice  to  produce  it  had  been  given:  and  upon  the 
authority  of  Coivan  v.  Abrahams ^j:  the  plaintiff  was  nonsuited* 
This  nonsuit  was  moved  to  be  set  aside  in  the  last  Term  by  Jervia 
(and  Puller,)  on  the  ground  that  in  trover  no  notice  to  produce 
the  thing  sought  to  be  recovered  was  necessary,  whether  it  was  a 
written  instrument,  or  goods  of  any  description.  And  the  cases 
of  JoUey  V.  Taylor, I  before  Mansfield,  Ch.  J.,  and  Bticherv. 
Jarratt,^  in  C.  B.  were  referred  to,  as  having  overruled  the 
opinion  of  Lord  Kbnyon  in  Coivan  v.  Abrahams. 

Dauncey  and  Abbott,  in  shewing  cause,  admitted  that  the 
opinion  of  the  majority  of  the  Court  of  C.  B.  was  against  them, 
but  relied  on  the  opinion  of  this  Court  in  Cowan  v.  Abrahams^ 

t  1  Esp.  N.  P.  Cas.  50.      X  1  Campb.  N.  P.  Cas.  143.    §  3  Bos.  &  P.  143. 

L  L  2 
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How       confirming  Lord  Kenton's  decision  at  Nisi  Prias,  and  on  that  of 
Hall.       the  learned  Judge  before  whom  this  case  was  tried ;  and  who  was 

aware  at  the  trial  of  the  case  of  JoUqf  v.  Taylor^  which  was  then 

cited. 

(Lord  Ellbnborough,  Ch.  J. :  Is  not  the  very  nature  of  the 
action  notice  to^the  defendant  to  be  prepared  for  the  proof  to  be 
offered  ?) 

So  it  might  have  been  said  to  be  in  the  former  cases :  but  the 
principle  on  which  the  objection  is  founded  is  that  the  party 
shall  give  the  best  evidence  which  the  nature  of  the  thing  will 
admit  of ;  and  that,  in  the  case  of  written  instruments,  is  the 
instrument  itself ;  unless  where  it  is  in  the  hands  of  the  adverse 
party ;  and  then  nx)tice  must  be  given  to  produce  it  before  parol 
evidence  of  it  can  be  admitted. 

[  276  ]      Lord  Ellenbobouoh,  Gh.  J. : 

The  question  is  whether,  where  the  form  of  the  action  gives  the 
defendant  notice  to  be  prepared  to  produce  the  instrument,  if 
necessary  to  falsify  the  plaintiff's  evidence,  it  shall  be  necessary 
to  give  him  another  notice  to  produce  it.  Supposing  the  thing 
converted  had  been  a  book,  instead  of  a  bond,  could  not  trover 
have  been  maintained  without  giving  the  defendant  notice  to 
produce  it  ?  The  plaintiff  is  to  shew,  as  well  as  he  can,  what  the 
instrument  is  that  he  seeks  to  recover  as  his  own  from  the 
possession  of  the  defendant :  and  if  he  give  a  wrong  description 
of  it,  the  defendant  may  set  it '  right  by  producing  the  thing. 
What  further  notice  can  be  necessary  to  shew  that  the  plaintiff 
means  to  charge  the  defendant  with  having  possession  of  the 
instrument,  than  the  declaration  itself.  I  remember  an  indict- 
ment tried  before  the  late  Mr.  Justice  Buller,  against  a  man  of 
the  name  (I  think)  of  Spragge,  for  forging  a  note,  which  he  after- 
wards got  possession  of  and  swallowed ;  and  parol  evidence  was 
permitted  to  be  given  of  the  contents  of  the  note,  though  no 
notice  to  produce  it  had  been  given :  but  there  indeed  it  may  be 
said  that  such  a  notice  would  have  been  nugatory,  as  the  thing 
itself  was  destroyed.    Where  the  chattel  converted  happens  to  be 
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a  writing,  the  nature  of  the  action  and  the  charge  in  the  declara-       now 
tion  give  notice  to  the  defendant  of  the  subject  of  inquiry.  Hall. 

Grose,  J.  was  oi  the  same  opinion. 

Lb  Blanc,  J. : 

Where  the  contents  of  a  written  instrument'  may  be  proved  as 
evidence  in  a  cause,  and  it  is  uncertain  beforehand  whether  or 
not  such  evidence  will  be  brought  forward  at  the- trial,  we  see 
the  good  sense  *of  the  rule  which  requires  previous  notice  to  be  [  *27?  ] 
given  to  the  adverse  party  to  produce  it  if  it  be  in  his  possession, 
before  secondary  evidence  of  its  contents  can  be  received,  that  he 
may  not  be  taken  by  surprise  :  but  where  the  nature  of  the  action 
giy^s  the  defendant  notice  that  the  plaintiff  means  to  charge  him 
with  the  possession  of  such  an  instrument,*  there  can  be  no 
necessity  for  giving  him  any  other  notioe ;  though  a  practice  has 
crept  in  of  giving  such  further  notice,  in  order  to  prevent  any 
question.  The  defendant  must,  from  the  nature  of.  the  thing,  be 
prepared  to  produce  the  true  instrument,  if  the  evidence  given  by 
the  plaintiff  describe  it  untruly.  If  notice  to  produce  the  instru- 
ment were  necessary  to  be  given  in  a  case  of  this  kind,  I  fear  it 
would  extend  to  every  case  where  a  man  was  charged  with  steal- 
ing a  note,  that  the  prosecutor,  if  he  had  not  gotten  it  from 
him  again,  must  give  him  notice  to  produce  it,  before  he  could 
give  evidence  of  the  felony.  + 

Ride  absolute, 
t  Bayley,  J.  was  sitting  at  Guildhall. 
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18"-  LEGATT  V.  TOLLEEVEY. 

'  (14  East,  302—308.) 

r  302  1 

*-        -*  If  the  plaintiff  in  an  action  for  a  malicious  prosecution  offer  to  prove 

at  the  trial  the  original  record  of  the  indictment  and  acquittal  or  a  true 

copy  thereof,  such  evidence  must  be  received,  though  there  were  no 

order  of  the  Court  or  fiat  of  the  AUamei/'- General  allowing  the  plaintiff 

a  copy  of  such  record. 

This  was  an  action  on  the  case  for  a  malicious  prosecution  of 
the  plaintiff  by  the  defendant  for  a  felony ;  and  at  the  trial 
before  Heath,  J.  in  Sussex,  it  was  stated  by  the  plaintiff's  coun- 
t  'SOS  ]  Bel  in  opening  his  case,  that  a  *bill  of  indictment  for  a  felony 
had  been  preferred  by  the  defendant  against  the  plaintiff  at  the 
Quarter  Sessions  of  the  peace  for  the  county  of  Sussex,  on  which 
the  plaintiff  was  tried  and  acquitted ;  and  then  another  bill  was 
preferred  for  the  same  offence,  which  the  grand  jury  did  not 
find  :  and  the  plaintiff  afterwards  called  an  officer  of  that  Court 
as  a  witness,  who  produced  the  indictments :  but  as  it  did  not 
appear  that  either  the  Court  of  Quarter  Sessions  or  the  Attorney- 
General  had  authorized  a  copy  of  either  of  the  indictments  to  be 
given  to  the  plaintiff,  the  learned  Judge  would  not  suffer  either 
to  be  proved,  and  nonsuited  the  plaintiff ;  relying  on  the  autho- 
rity of  a  case  of  Evans  v.  Philip8y\  at  Monmouth  Sunmier 
Assizes,  1763,  in  which  Mr.  Baron  Adams  declared  that  he 
should  look  on  the  copy  of  an  indictment  as  surreptitiously 
taken,  and  not  to  be  regarded,  unless  the  Court  had  been  applied 
to  and  had  ordered  such  copy.  That  if  the  plaintiff  had  a  right 
to  a  copy  of  the  indictment,  the  usual  application  to  the  Court  or 
to  the  Attorney-General  was  unnecessary :  if  the  plaintiff  had  no 
such  right,  it  should  not  be  left  to  the  discretion  of  the  officer  of 
the  Court,  whether  or  not  the  action  might  be  brought.  A 
motion  was  made  for  setting  aside  the  nonsuit,  on  the  ground 
that  the  want  of  an  order  from  the  Court  for  a  copy  of  the  in- 
dictment was  not  necessary  to  found  the  plaintiff's  right  of  action, 
whatever  difficulty  he  might  be  under  in  obtaining  the  necessary 

t  Beported  from  a  MS.  in  Selwyn's  Ni.  PrL  914. 
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proof  of  his  case  without  the  aid  of  such  an  order ;  and  a  rule      Legatt 
nisi  having  been  granted  :  Tollervky. 

Best,  Serjt.,  D'Oyley,  and  Roe  now  opposed  the  rule,  and 
insisted  that,  as  the  officer  who  produced  the  records  from  the 
Sessions  had  no  authority  from  that  Court,  nor  *any  fiat  from  [  *304  ] 
the  Attorney-General  for  that  purpose,  it  was  a  wrongful  act  and 
breach  of  his  duty,  and  therefore  the  evidence  was  properly  re- 
jected. They  referred  to  the  general  order  made  by  the  Judges 
at  the  Old  Bailey  in  the  16  Car.  II.  {inter  alia,)  "  7.  That  no 
copies  of  any  indictment  for  felony  be  given  without  special  order, 
upon  motion  made  in  open  Court,  at  the  general  gaol  delivery ; 
for  the  late  frequency  of  actions  against  prosecutors,  (which 
cannot  be  without  copies  of  the  indictments,)  deterreth  people 
from  prosecuting  for  the  King  upon  just  occasion :  "t  which  order, 
they  observed,  had  been  constantly  acted  upon  ever  since,  and 
was  considered  by  Mr.  Baron  Adams  in  the  case  cited,  and  by  the 
learned  Judge  before  whom  this  cause  was  brought,  as  warrant- 
ing the  exclusion  of  any  other  evidence  of  the  indictment  than 
the  record,  or  an  examined  copy  of  it  obtained  under  such  an 
order.  They  also  insisted  upon  the  inconvenience  of  a  contrary 
practice,  which  is  adverted  to  in  the  order  itself. 

(Lb  Blanc,  J.  observed,  that  if  the  officer  of  the  Court  of 
Quarter  Sessions  had  applied  to  the  Judge  at  Nisi  Prius,  and 
stated  that  he  was  there  ready  to  produce  the  records,  but  had 
no  order  of  the  Court  to  do  so,  there  is  no  doubt  that  the  Judge 
would  have  told  him,  that  he  was  not  bound  to  produce  them  on 
the  mere  application  of  the  party.  But  it  is  a  different  question 
whether,  if  offered  to  be  produced  in  evidence,  such  evidence  was 
properly  rejected  for  want  of  an  order.) 

Shepherd,  Serjt.  and   Courthope,  in   support  of  the  rule, 
insisted  upon  the  admissibility  of  the  records  in  evidence  when 

t  It  has  been  pointed  out  that  this  v.  Brangam  (1743)  1  Lev.  27;  l)oe 

Older  was  clearly  illegal,  as  being  d.    E,   of  Egremont  y.  Date  (1842) 

contrary  to  the  stat.  46  Ed.  III.  3  Q.  B.  609,  per  Williams,  J.  619. 

Taylor    on  Evidence,   §  1341 ;    R,  — E.  C. 
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tollebtkt. 

[•305] 


ready  to  be  produced ;  though  the  officer,  without  an  order  for 
the  purpose,  might  not  have  been  compellable  *to  produce  them 
upon  an  ordinary  subpoena  duces  tecum.  The  order  can  never  be 
necessary  to  make  the  record  or  an  examined  copy  evidence, 
which  is  evidence  per  se,  and  the  only  evidence  of  the  allegation 
of  the  prior  indictment ;  though,  without  it,  the  Court  would 
neither  compel  the  officer,  if  present,  to  produce  it,  or  attach  him 
for  not  obeying  the  subpoena.  They  denied  the  authority  of  the 
case  before  Mr.  Baron  Adams ;  and  referred  to  Jordan  v.  Lewis, ^ 


t  2  Stra.  1122.  The  following  is 
a  more  correct  note  of  that  case,  from 
Mr.  Ford's  MS. 

Jordan  y.  Lewii^  II.  13  Geo.  11. 
B.  B.— "  The  plaintiff  and  one  Steb- 
bing  were  indicted  at  the  Old  Bailey 
for  forging  a  promissory  note,  and 
acquitted;  and  the  Court  ordered 
Stebbing  only  to  hare  a  copy  of  his 
indictment ;  but  Jordan,  having  also 
procured  a  copy  of  the  indictment 
and  acquittal,  brought  an  action 
against  the  defendant  for  a  malicious 
prosecution ;  and  this  copy  was  pro- 
duced in  evidence,  &c.  It  was  ob- 
jected that  the  copy  ought  not  to  be 
received,  because  the  Judge  had 
refused  to  grant  Jordan  a  copy  of 
the  indictment;  and  the  order  that 
had  been  made  for  that  purpose  at 
the  Old  Bailey  was  produced.  But 
Leb,  Ch.  J.  who  tried  the  cause, 
allowed  this  copy  to  be  given  in 
evidence ;  and  the  prosecution  appear- 
ing to  be  malicious,  the  plaintiff 
recovered  200/.  damages;  but  the 
Chief  Justice  gave  the  defendant 
leave  to  move  for  a  new  trial.  And 
now 

*'  Sir  Thos,  Ahney  and  others  moved 
for  a  new  trial,  and  that  the  plaintiff 
might  answer  the  matters  of  an 
affidavit,  reciting  the  whole  circum- 


stances of  the  case,  and  charging 
him  with  procuring  the  copy  of  the 
indictment  contrary  to  the  express 
directions  of  the  Court. 

"  Sed  per  Cxtriam  :  This  being  a 
copy  of  the  indictment,  the  Court 
could  not  refuse  receiving  it  in  evi- 
dence; nor  could  the  Court  take 
notice  in  what  manner  it  was  ob- 
tained. It  was  Hkewise  held  that  to 
procure  a  copy,  &c.  contrary  to  the 
directions  of  the  Old  Bailey,  could 
not  be  considered  as  a  contempt  X  of 
the  Court ;  and  therefore  the  motion 
was  denied.  But  the  Chief  Justice 
said  that  if  the  defendant  had  applied 
sooner,  when  this  action  was  first 
brought,  the  Court  would  have  stayed 
proceedings.  And  Chapple,  J.  said 
that  the  defendant  might  have  an 
action  against  the  officer  for  giving 
the  plaintiff  a  copy  of  the  record; 
for  he  ought  not  to  have  drawn  up 
the  copy,  &c.  that  was  granted  to 
Stebbing,  as  if  both  defendants  had 
been  acquitted ;  but  only  that  Steb- 
bing, who  had  a  copy,  &c.  allowed 
him,  was  acquitted.  And  he  said 
that  he  had  known  that  done.  Sed 
tamen  qwKre;  for  the  record  is  en- 
tire." 

In  Mr.  Justioe  Olive's  note  of 
the  same  case  it  is  said  to  have  beoi 


X  This  must  be  understood  as  applied  to  the  plaintiff  in  the  action,  and 
not  to  the  officer  of  the  Court. 
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as  giving  *the  better  rale ;  where  Lord  Ch.  J.  Lee,  in  an  action      Legatt 
for  a  malicious  prosecution,  held  himself  bound  to  receive  in  tollbbvet. 
evidence  a  copy  of  the  indictment,  without  any  order  for  allow-      [  ^^06  ] 
ing  such  copy  to  the  plaintiff:  and  the  plaintiff  having  obtained 
a  verdict,  this  Court  afterwards  refused  to  set  it  aside. 

Lord  Ellenborough,  Ch.  J. : 

It  is  very  clear  that  it  is  the  duty  of  the  oflScer  charged  with  the 
custody  of  the  records  of  the  Court,  not  to  produce  a  record  but 
upon  competent  authority,  which  at  the  Old  Bailey  is  obtained 
upon  application  to  the  Court,  pursuant  to  the  order  which  has 
long  prevailed  there ;  and  with  respect  to  the  general  records  of 
the  realm,  upon  application  to  the  Attorney-General.  But  if  the 
officer  shall,  even  without  authority,  have  given  a  copy  of  a 
record,  or  produce  the  original,  and  that  is  properly  proved  in 
evidence,  I  cannot  say  that  such  evidence  shall  not  be  received. 
He  may  incur  the  penalty  of  his  contempt  of  the  Court,  and  he 
may  be  warned  at  the  time  of  his  peril  in  so  doing :  and  a  dis- 
creet officer  placed  in  such  a  situation  would,  doubtless,  before 
he  produced  the  record,  or  gave  a  copy  of  it,  apply  to  the  Court, 
and  state  the  circumstances  of  the  case;  and  it  cannot  be 
doubted  that  he  would  be  saved  harmless  in  doing  what,  after 
such  disclosure,  the  Court  should  order  him  to  do.  But  still  I 
cannot  help  *  thinking,  that  the  rule  laid  down  by  Lord  Ch.  J.  [  •307  ] 
Lee,  in  the  case  of  Jordan  v.  Lewis,  is  the  correct  one.  The 
order  made  at  the  Old  Bailey  was  there  read  by  way  of  objection 
to  the  evidence  offered :  but  the  Chief  Justice  said  that  he  could 
not  refuse  to  let  the  plaintiff  read  the  copy  of  the  indictment, 
though  obtained  without  any  order  of  the  Court  for  the  purpose. 
If  the  production  of  such  an  order  were  essential  to  the  validity 
of  the  evidence,  then  if  the  evidence  of  the  record  of  acquittal  on 
the  former  prosecution,  or  a  true  copy  of  it,  were  found  as  a  fact 
in  a  special  verdict,  it  would  be  immaterial,  unless  the  order  of 

"  doubted  by  the  Court,  whether  the  the  Court."    However  that   might 

defendant  could   not   maintain   an  be,  it  seems  that  such  conduct  in  an 

action  on  the  case  against  the  officer  officer  would  be  a  high  contempt  of 

who  had  granted  a  copy  of  the  in-  the  Court,  and  punishable  accord- 

dictment  contrary  to  the  orders  of  ingly. 
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LsoATT  the  Judge  or  Court  before  whom  it  was  tried,  allowing  it,  were 
ToLLKRvs-.  ftl^  proved  and  found.  But  can  this  be  stated  ?  Even  if  it  were 
found  negatively  that  the  Judge  or  Court  had  refused  to  allow 
the  party  acquitted  a  copy  of  the  indictment ;  yet  if,  in  the  sub- 
sequent action  for  a  malicious  prosecution,  the  plaintiff  gave  in 
evidence  that  which  he  was  able  to  prove  to  be  in  fact  a  true 
copy  of  the  indictment,  can  it  be  said  that  it  would  not  be  avail- 
able ?  With  deference,  then,  to  the  opinion  expressed  by  Mr. 
Baron  Adams  in  the  case  cited,  by  which  alone  the  opinion  of  the 
learned  Judge  appears  to  have  been  governed  on  the  trial  of  this 
cause,  I  do  not  see  how  the  circumstance  of  the  copy,  if  the  wit- 
ness proved  it  to  be  a  true  copy  of  the  record,  having  been,  as  he 
says,  surreptitiously  taken,  can  affect  the  validity  of  the  proof ; 
though  the  officer's  conduct  in  lending  himself  as  a  voluntary 
instrument  to  the  plaintiff's  purpose,  might  properly  be  anim- 
adverted upon  by  the  Court.  The  order  made  at  the  Old  Bailey 
does  not  state  that  actions  against  prosecutors  cannot  be  main- 
[  •308  ]  tained  without  an  order  first  obtained  for  a  copy  of  *the 
indictment,  but  only  that  they  cannot  be  maintained  without 
copies. 

The  other  Judges  assenting,  the 

Rule  for  setting  aside  the  nonsuit  was  made  absolute. 
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STOVELB  V.  HUGHES  and  AKOTHER.t  isii. 

(14  East,  308—317.)  Ji^ne  28. 

The  defendants  having  sold  a  quantity  of  timber,  then  lying  at  their  r  393  j 
own  wharf,  to  D.,  for  bills  payable  at  a  future  day,  which  timber  was  then 
marked  by  D.,  and  a  small  part  of  it  waa  forwarded  by  the  defendants 
to  one  placa,  and  part  to  another,  and  then  D.,  before  the  time  of  pay- 
ment arrived,  sold  the  whole  to  the  plaintiff,  who  notified  such  sale  to 
the  defendants,  and  was  answered  that  it  was  very  well,  and  then  in  the 
presence  of  the  defendants  the  plaintiff  marked  all  the  timber  lying  at 
their  wharf,  and  afterwards  marked  that  which  had  been  forwsurded  to 
the  other  two  stages :  Held  that  the  defendants,  after  such  assent  to  the 
transfer,  and  such  marking  by  the  plaintiff,  could  not  retain  any  of  the 
timber,  upon  the  subsequent  insolvency,  before  the  day  of  payment,  of 
D.,  the  original  vendee,  to  whom  payment  had  been  made  by  the 
plaintiff,  whatever  question  there  might  have  been  as  between  the 
original  vendors  and  vendee. 

In  trover  for  timber,  which  was  tried  before  the  Lord  Chief 
Baron  in  Sussex,  in  the  Bommer  of  1810,  it  appeared  that  the 
timber  was  originally  the  property  of  the  defendants,  and  was 
lying  at  their  wharf  at  Moat  Bridge  on  the  25th  of  November, 
1809,  when  it  was  sold  by  them  to  W.  and  H.  Dixon,  and  was 
thereupon  jointly  marked  by  the  servants  and  agent  of  the  defen- 
dants and  the  Dixons  with  the  letters  W.  H.  D.  and  with  a  private 
mark  of  the  latter,  in  the  presence  of  the  defendants,  who  then 
said  that  they  would  send  tlie  timber  to  Shoreham.  The 
price  to  be  paid  by  the  Dixons  was  1,027Z.  and  their  agent  gave 
the  defendants  bills  to  that  amount  at  the  usual  credit,  in  this 
trade,  of  three  months.  A  small  quantity  of  the  timber  was 
soon  afterwards  forwarded  by  the  defendants  to  -^gypt  wharf, 
(which  is  a  stage  for  delivery  when  it  is  to  be  carried  to  London,) 
and  another  small  quantity  was  forwarded  by  them  to  *  Shore-  [  •309  ] 
ham  wharf.  The  rest  remained  at  Moat  Bridge  wharf,  and 
was  sold  some  time  early  in  December  by  the  Dixons  to  the 
plaintiff,  who  paid  them  for  the  same.  Between  the  16th  and 
29th  of  December,  (for  the  witnesses  differed  as  to  the  day,) 
Wilkinson,  the  plaintiff's  agent,  came  to  Moat  Bridge  wharf, 
with  a  notice  from  the  Dixons  to  deliver  the  timber  to  the  plain- 
tiff.   Wilkinson  there  saw  Hughes,  one  of  the  defendants,  whom 

t  See  similar  decision  in  Knights  v.  Wiffen  (1870)  L.  R.  5  Q.  B.  660,  40  L.  J. 
Q.  B.  51,  23  L.  T.  610.— R..C. 
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St^veld  he  informed  that  the  plaintiff  had  bought  the  timber  of  the 
Hughes.  Dixons ;  to  which  Hughes  answered,  that  it  was  very  well,  and 
that  he  would  go  out  with  him  and  shew  him  the  timber :  they 
accordingly  went  on  the  wharf,  where  Wilkinson  found  the  timber 
before  marked  by  the  Dixons,  on  which  he  put  the  further  mark 
of  W.  S.  the  plaintiff's  initials ;  and  some  of  the  timber  was 
thus  marked  in  the  presence  of  the  defendant  Hughes.  Wilkin- 
son then  told  Hughes  to  send  no  more  of  the  timber  to  the 
Dixons,  to  which  Hughes  made  no  objection.  The  timber  was 
not  proved  to  have  been  measured  on  the  part  of  the  plaintiff, 
but  he  had  given  Wilkinson  an  account  of  it,  which  Hughes 
compared  with  his  own  account  of  it,  and  it  was  found  that  they 
agreed.  It  appeared  further,  that  the  Dixons  were  suspected  by 
the  plaintiff  to  be  in  a  failing  condition  early  in  the  month  of 
December  ;  and  on  the  4th  of  January,  1810,  Hughes  said  to  the 
plaintiff,  that  the  time  of  payment  (meaning  of  the  Dixons*  bills 
to  the  defendants  for  the  price  of  the  timber,)  was  coming  round, 
and  that  he  must  see  the  Dixons  upon  it;  otherwise  he  must 
come  to  the  plaintiff,  as  he  understood  that  he  had  bought  it : 
on  which  the  plaintiff  told  Hughes  that  he  had  settled  with  the 
Dixons,  who  had  got  bills  for  the  amount;  and  that  he  was 
apprehensive  the  defendants  would  not  be  paid.  The  defen- 
[  •310  ]  dants'  *bill8  from  the  Dixons  were  in  fact  dishonoured,  and  the 
defendants  claimed  to  stop  in  transitu  as  well  the  timber  which 
had  been  sent  forward  to  ^gypt  and  Shoreham  wharfs,  which  he 
had  given  notice  to  the  respective  wharfingers  not  to  deliver  to  the 
plaintiff,  as  that  part  which  still  remained  at  Moat  Bridge  wharf ; 
the  whole  of  which  timber  at  each  place  had  been  sold  by  the 
Dixons  to  the  plaintiff,  and  marked  by  him  in  the  manner  before 
stated.  A  formal  demand  of  the  timber  was  made  by  the  plain- 
tiff on  the  defendants  at  Moat  Bridge  wharf  on  the  5th  of  March, 
who  refused  to  deliver  it ;  and  on  the  5th  of  April  another 
demand  was  made  of  them  to  draw  down  the  remainder  of  the 
timber  to  the  barges,  when  an  offer  was  made  to  pay  the  wharf- 
age, if  any  were  due ;  but  the  defendant  Hughes  said  that  no 
wharfage  was  due,  and  refused  to  part  with  it.  The  wharfingers 
of  iEgypt  and  Shoreham  wharfs  proved  that  parts  of  the  timber 
had  been  delivered  there  by  the  defendants  on  account  of  the 
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Dixons ;  but  the  plaintiff's  mark  was  on  it  as  well  as  that  of  the  Stovkld 
Dixons :  and  the  Shoreham  wharfinger  afterwards  used  some  of  HuGHKe. 
it  by  the  permission  of  the  plaintiff,  and  was  to  pay  him  for  it : 
but  he  had  before  had  the  leave  also  of  the  Dixons  to  use  some 
part,  and  they  had  told  him  that  they  should  send  for  the  rest  to 
forward  it  to  London.  The  wharfingers  afterwards  received 
notice  from  the  defendants  not  to  deliver  it. 

The  question  made  at  the  trial  upon  the  whole  of  the  evidence 
was  whether  there  was  such  a  delivery  of  the  timber  by  the  de- 
fendants to  the  Dixons,  as  would  prevent  the  defendants  from 
stopping  it  in  transitu  f  against  the  vendee  of  the  Dixons  ;  and  a 
verdict  passed  for  the  plaintiff,  by  the  direction  of  the  Lord 
•Chief  Baron,  for  1,027Z.,  the  value  of  the  timber ;  his  Lordship  [  *3ii  ] 
relying  principally  on  the  part-delivery  t  of  the  timber  which  had 
been  made  by  the  defendants  on  account  of  the  Dixons  at  ^gypt 
and  Shoreham  wharfs;  and  on  the  notice  to  the  defendants 
of  the  sale  by  the  Dixons  to  the  plaintiff,  to  which  the  defen- 
dants had  made  no  objection :  and  considering  the  contract  to 
be  entire,  and  the  bills  received  by  the  defendants  from  the 
Dixons  to  have  been  received  for  the  whole ;  that  the  possession 
of  a  part  by  the  Dixons  under  that  entire  contract  and  payment, 
and  the  implied  assent  of  the  defendants  to  the  sale  made  by  the 
Dixons  to  the  plaintiff,  bound  the  defendants  to  deliver  the  re- 
mainder of  the  timber  to  the  vendee  of  the  Dixons ;  although 
the  greater  part  of  it  still  remained  on  the  wharf  of  the  defen- 
dants, and  the  Dixons'  bills  had  ultimately  been  dishonoured. 

A  new  trial  was  moved  for  in  last  Michaelmas  Term,  when  the 
Court  recommended,  if  the  parties  could  agree  upon  the  facts,  to 
state  them  in  a  special  case  :  but  this  not  having  been  settled,  the 
question  before  made,  as  to  the  defendants'  right  to  stop  the  goods 
in  transitu,  now  came  on  to  be  argued  upon  the  Judge's  report. 

t  It  will  be  ol)6erved  that  in  case)  of  the  term  as  applied  in  more  modem 

of  this  date,  the  question  whether  cases. — B.  C. 

there  had  been  a  completed  delivery  t  Vide  Slnbey  y.  Heyward,  3  R.  B. 

of  goods  in  the  hands  of  a  ware-  486  (2  II.  Blac.  504) ;  and  Hammond 

houseman  is  frequently  argued  as  if  v.  Anderson ^   8  R.  R.  763  (1  Bos.  & 

it  had  been  a  question  of  stoppage  in  P.  (N.  R.)  69) ;  but  see  also  Hanson 

trantiiu.    There  was  of  course  here  v.  Meyer,  8  R.  R.  572,  581  (6  Eadt, 

no  iransiius  in  the  strict  acceptation  614,  626),  on  this  doctrine. 
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Stotxld  Garrow  and  D'Oyley  shewed  cause  against  the  rule,  and 

1IU0BB8.  contended  that  the  circumfitances  of  the  case  shewed  an  actual 
delivery  of  the  timber  by  the  defendants  to  the  Dixons,  the 
original  vendees,  in  the  first  instance,  and  afterwards  to  the 
plaintiff,  the  sub-vendee ;  either  of  which  would  be  sufficient  to 
[  *312  ]  sustain  the  action  :  and  that  *the  defendants,  after  such  actual 
delivery,  had  no  lien  on  the  timber  for  the  price,  nor  any  right 
to  stop  in  transitu.  After  the  sale  to  the  Dixons,  the  timber  was 
taken  possession  of  by  them,  through  the  agency  of  their  ser- 
vants, who,  in  the  presence  and  with  the  assistance  of  the  defen- 
dants' servants,  put  the  marks  of  the  Dixons  upon  the  pieces ; 
which  was  as  complete  a  delivery  by  the  vendors,  and  a  taking 
possession  by  the  vendees,  as  the  subject-matter,  a  bulky 
commodity,  would  admit  of.  [They  cited  Chaplin  v.  Rogers.*^] 
A  bargain  and  sale  of  a  stack  of  hay  between  the  parties  on  the 
spot,  the  vendee  having  sold  a  part  of  it  to  another,  who  took 
such  part  away,  was  held  to  be  evidence  of  such  an  actual  pos- 
session taken  of  the  commodity  by  the  original  vendee  of  the 
whole,  thus  acting  with  it  as  his  own  upon  the  delivery  of  the 
original  vendor,  as  to  take  the  case  out  of  the  Statute  of 
Frauds. 

(Lord  Ellendobouoh,  Ch.  J. :  The  change  of  mark  from  A.  to 
B.  on  bales  of  goods  in  a  warehouse,  by  the  direction  of  the 
parties,  was  clearly  held  by  the  House  of  Lords,  in  a  late  case, 
to  operate  as  an  actual  delivery  of  the  goods ;  and  this,  after 
three  days  argument  at  their  bar :  though  I  own  it  appeared  to 
[  ^313  ]  me  that  the  case  only  required  *to  be  stated  in  order  to  be 
disposed  of  at  once.) 

They  also  referred  to  Hodgson  v.  Le  Bret^l  and  Anderson  v. 
Scottl  at  the  sittings  before  Lord  EUenborough,  Ch.  J. ;  where 
the  marking  of  goods  by  purchasers,  at  the  time  of  the  contract 
between  the  parties,  was  held  to  be  a  delivery  and  taking  posses- 
sion by  the  vendees,  so  as  to  take  the  case  out  of  the  Statute  of 
Frauds  ;  though  in  fact  the  goods  remained  for  some  time  after- 
wards under  the  care  of  the  vendors. 

t  6  R.  R.  249  (1  Ewt,  192).  $  ated  ih.  235,  «. 

J  1  Campb.  N.  P.  Cas.  233. 


voL.xn.]  1811.    K.  B.     14  EAST,  813—814.  527 

(Lord  Ellenbobouoh,  Ch.  J. :  I  presume  that  the  cases  of  Stoveu> 
Hodgson  v.  LoyA  and  Hanson  v.  Meyer,  I  will  be  cited  by  the  Huoheb. 
defendant's  counsel  to  shew  that  a  part-payment  for,  or  part- 
delivery  of  goods,  will  not  devest  the  vendor's  right  to  stop  in 
transitu  or  their  lien  on  the  remainder  :  but  in  the  one,  there  was 
no  possession  taken  by  the  vendee ;  and  in  the  other,  something 
more  remained  to  be  done  before  the  contract  was  complete.) 

In  Sluhey  v.  Hayivard,^  a  part-delivery  to  the  sub-vendee 
under  a  bill  of  lading,  upon  the  arrival  of  the  ship,  was  held  to 
put  an  end  to  the  transittis,  as  equivalent  to  a  taking  possession 
of  the  whole  by  such  sub-vendee.  And  this  case  is  also 
governed  by  Ellis  v.  Hunt,\\  where  the  assignee  of  the  vendee 
putting  his  mark  on  the  goods,  while  they  were  at  the  inn  in  their 
way  to  the  vendee,  was  held  to  be  a  taking  possession  by  the 
assignee,  which  prevented  any  subsequent  stopping  in  transitu. 

Marryat,  contra,  contended,  that  the  cases  which  had  been  [  SH  ] 
determined  upon  the  Statute  of  Frauds,  where  the  only  question 
was  whether  there  had  been  a  binding  contract  of  sale,  did  not 
conclude  the  right  of  stopping  in  trarisitu ;  which,  admitting  the 
contract  of  sale  in  the  first  instance,  gave  the  vendor  an  equit- 
able right  to  repossess  himself  of  the  goods,  upon  the  insolvency 
of  the  original  vendee,  at  any  time  after  the  goods  were  in  fact 
out  of  his  possession  in  their  way  to  the  vendee,  and  before  the 
vendee  had  actually  or  constructively  taken  a  possession  of  them 
exclusive  of  the  vendor.  In  Ellis  v.  Hunt,  and  most  of  the  other 
cases  where  a  constructive  possession  had  been  taken  by  the 
vendee  or  his  representative,  the  goods  had  been  put  in  transitu 
by  the  vendor,  and  were  in  the  actual  possession  of  carriers  and 
other  middle  persons,  who  might  be  considered  as  the  common 
agents  of  both  parties  :  the  goods  had  also  arrived  at  the  end  of 
their  journey :  but  here  the  greater  part  of  the  timber  continued 
unpaid  for  in  the  hands  of  the  original  vendors,  upon  the  credit 
of  the  original  vendees;  and  therefore,  upon  their  insolvency, 
the  vendors  had  a  right  to  retain  so  much  of  the  timber  as 

t  4  B.  B.  483  (7  T.  B.  440).  and  vide  Hammond  y.  Anderson,  8 

t  8  B.  B.  572  (6  East,  614).  B.  B.  763  (1  Bos.  &  P.  (N.  B.)  69). 

§  3  B.  B.  486  (2  H.  Blao.  504) ;  ||  1  B.  B.  743  (3  T.  B.  464). 
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Stotsld     remained  in  their  possession,  and  to  stop  in  tramitu  that  which 
nuoBBB.     ^^^  ^  ^^®  progress  of  actual  delivery  to  the  vendees,  but  had 
not  resiched  its  ultimate  destination.    *    *    * 

[  316  ]       LoBD  Ellendobouoh,  Ch.  J. : 

The  defendants  were  the  only  persons  who  could  contravene 
the  sale  and  delivery  to  the  plaintiff  from  the  Dixons ;  and  when 
that  sale  was  made  known  to  the  defendant  Hughes,  before  the 
29th  of  December,  he  assented  to  it,  by  saying  very  well,  and  to 
the  marking  of  the  timber  by  the  plaintiff's  agent,  which  took 
place  at  the  same  time.  If  that  be  not  an  executed  delivery,  I 
know  not  what  is  so.  Then  all  enquiry,  as  to  what  happened 
after  the  29th  of  December,  is  beside  the  purpose.  It  signifies 
nothing  what  was  the  ulterior  destination  of  the  goods  after  an 
executed  delivery.  If,  indeed,  the  marking  of  the  timber  by  the 
plaintiff's  agent  at  Moat  Bridge  had  not  been  done  with  the 
knowledge  and  consent  of  the  defendants,  the  vendors ;  it  may 
be  admitted  for  this  purpose,  that  they  would  not  have  been 
bound  further  than  they  were  already  bound  by  what  had  taken 
place  as  between  them  and  the  original  vendees :  but  by  what 
had  passed  on  or  before  the  29th,  the  defendants  recognized  the 
transfer  of  the  property  to  the  plaintiff,  and  from  that  time  a 
new  person  became  liable  to  them  for  the  wharfage. 

[  317  ]       Grosb,  J. : 

There  was  an  express  assent  by  the  defendants  to  the  transfer 
of  the  property  from  the  Dixons  to  the  plaintiff. 

Le  Blanc,  J. : 

The  plaintiff  having  given  notice  to  the  defendants  that  the 
Dixons  had  sold  the  property  to  him,  and  his  then  marking 
them  as  his  own,  made  an  end  of  the  transit,  and  the  defendants 
could  no  longer  retain  or  stop  the  timber. 

Baylby,  J. : 

It  is  clear  that,  after  the  defendant's  assent  to  the  transfer 

from  the  Dixons  to  the  plaintiff,  and  to  the  marking  of  the  timber 

by  the  plaintiff's  agent,  the  defendants  could  no  longer  stop  it 

in  transitu. 

Rule  discharged. 


yoL.xn.]  1811.    K.  B.    14  EAST,  317—318.  5^9 


THE  KING  V.  THE   INHABITANTS  op  the  Parts       i8ii. 
OF  LINDSEY  IN  THE  County  op  LINCOLN,  '^''—' 

(14  East,  317—323.)  [  817  ] 

A  canal  company,  authorized  by  an  Act  of  Parliament  to  make  the 
river  Bain  navigable,  and  to  make  and  enlarge  certain  navigable  cuts, 
and  build  bridges  and  other  works  connected  with  the  navigation, 
having  for  their  own  bene&t  made  a  navigable  cut  and  deepened  a  ford 
which  crossed  the  highway,  and  thereby  rendered  a  bridge  necessary  for 
the  passage  of  the  public,  which  was  accordingly  built  at  the  expense  of 
the  company  in  the  first  instance,  are  bound  to  maintain  the  same ;  and 
the  burthen  of  repair  cannot  be  thrown  upon  the  inhabitants  of  the 
(county)  parts  of  Lindsey,  in  the  county  of  Lincoln. 

The  company  were  found  to  have  profitable  funds  for  the  purpose. 

This  indictment  charged  that  for  18  years  past  there  has  been 
and  still  is  a  certain  public  and  common  bridge  in  the  parish  of 
Goningsby,  in  the  parts  of  Lindsey,  over  the  river  Bain,  at  a 
place  called  Butt's  Ford,  situate  in  the  King's  common  highway 
leading  from  the  town  of  Goningsby  to  the  town  of  Tattershall, 
in  the  same  parts,  &c.  used  by  all  the  King's  subjects  with  their 
carriages,  &c. ;  and  that  the  said  bridge  was,  on  the  3l8t  of 
December,  49  Geo.  m.  ruinous  and  broken  down,  &c.  and  that 
the  defendants  were  bound  to  repair  it. 

The  defendants  pleaded,  that  the  Gompany  of  Proprietors  of  [  318  ] 
the  Horncastle  Navigation,  in  the  county  of  Lincoln,  mentioned 
in  an  Act  of  the  32  Geo.  III.,  (hereinafter  set  forth,)  after  the 
1st  of  June,  1792,  and  before  the  taking  of  this  inquisition,  to 
wit,  on  the  31st  of  January,  35  Geo.  III.,  for  their  own  use, 
benefit,  and  convenience,  and  under  and  by  virtue  of  the 
authority  and  powers  vested  in  them  by  that  Act,  made  a  navig- 
able cut  near  the  side  of  the  river  Bain,  communicating  there- 
with, to  straighten  the  course  of  the  river,  and  to  avoid  obstruc- 
tions to  the  navigation  of  it;  and  through  and  along  which 
navigable  cut,  large  quantities  of  water,  to  wit,  of  the  said  river, 
from  the  time  of  making  such  navigable  cut,  have  continually 
flowed  and  still  flow ;  and  that  the  said  Company  of  Proprietors 
afterwards,  &c.  under  the  same  authority  and  powers,  erected 
the  said  bridge  (in  question)  upon  and  over  the  said  navigable 
cut  so  made  as  aforesaid,  and  not  upon  and  over  the  ancient 
R.B. — ^voL.  xn.  M  u 
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The  Eiko    coarse  and  channel  of  the  said  river ;  (in  and  along  which 
The  Ikhabi-  ancient  course  and  channel,  near  to  the   said  navigable  cnt^ 
The^Parts  of   ^^^^^^  other  large  quantities  of  water  have  continued  from  the 
LiNDSKY.     time  of  making  the  said  navigable  cut,  to  flow,)  no  bridge  being 
there  before,  .or  required  there,  until  the  making  of  the  said 
navigable  cut:  and  that  the  said  Company  of  Proprietors  the 
said  navigable  cut  so  made  as  aforesaid,  from  the  time  of  the 
making  thereof  until  the  taking  of  this  inquisition,  have  main- 
tained and  continued,  and  still  do  maintain  and  continue,  for 
the  r  own  use,  benefit,  and  convenience.    By  reason  of  which 
said  several  premises  the  said  bridge  so  erected  the  said  Com- 
pany of  Proprietors  of  right  ought  to  have  upheld  and  repaired, 
&c.  and  still  of  right  ought  to  uphold,  repair,  and  rebuild  as 
[  •sio  ]      need  may  require,  Ac.     The  *replication  insisted  on  the  obliga- 
tion of  the  inhabitants  of  the  parts  of  Lindsey  to  repair  the 
bridge ;  on  which  issue  was  joined  to  the  country. 

The  only  question  made  on  the  trial,  at  the  last  assizes  at 
Lincoln,  was  whether  the  inhabitants  of  the  parts  of  Lindsey,  or 
the  Horncastle  Navigation  Company,  were  bound  to  repair  the 
bridge:  and  a  verdict  was  taken  by  consent  for  the  prosecution, 
subject  to  the  opinion  of  this  Court  on  the  following  case. 

An  Act  of  the  82  Geo.  III.  c.  107,  intituled,  "An  Act  for 
enlarging  and  improving  Tattershall  canal,  from  the  river 
Witham  to  the  town  of  Tattershall,  and  extending  the  same  into 
the  river  Bain,  and  for  making  the  Bain  navigable  from  thence 
to  the  town  of  Horncastle,  in  the  county  of  Lincoln,  and  also  for 
amending  and  rendering  complete  the  navigable  communication 
between  the  Witham  and  the  Fosdike  canal,  through  the  high 
bridge  in  the  city  of  Lincoln,"  enacts,  ''  That  it  shall  and  may  be 
lawful  for  the  said  Company  of  Proprietors,  and  they  are  hereby 
authorized  and  empowered  to  deepen,  widen,  and  enlarge  the 
said  canal,  from  the  junction  thereof  with  the  river  Witham  to 
the  town  of  Tattershall,  and  to  extend  the  same  into  the  river 
Bain  within  the  parish  of  Tattershall ;  and  also  to  make  the 
river  Bain,  and  the  several  streams  communicating  therewith, 
near  or  in  the  town  of  Horncastle,  navigable  from  the  junction 
with  the  said  canal  to  the  town  of  Horncastle ;  and  also  to  make 
any  navigable  cuts  at  and  near  the  sides  of  the  river  Bain,  to 
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straighten  the  course  of  the  said  river,  and  to  avoid  any  mills  or    The  Kino 
obstructions  to  the  navigation  thereof.    And  in  order  "to  make  thb  Inhabi- 
and  complete  the  navigation  of  the  said  river,  and  the  several  xheParte of 
other  works  by  this  Act  *authorized,  &c.,  the  said  Company  shall     Lindsbt. 

r  *320  1 

and  are  also  hereby  empowered  to  dig  and  cut  the  banks  of  the      '-        ^ 
same  canal,  river,  and  streams,  and  to  widen  and  deepen  the 
same;  and  also  to  erect  in  or  upon  the  said  canal  and  river 
Bain,  and  the  streams  communicating  therewith,  and  the  several 
cuts  to  be  made  as  aforesaid,  and  upon  the  lands  adjoining,  &c. 
such  and  so  many  bridges,  piers,  arches,  tunnels,  sluices,  cul- 
verts, locks,  flood-gates,  weirs,  pens  for  water,  staunches,  drains, 
wharfs,  quays,   houses,   warehouses,  landing-places,   weighing- 
beams,   cranes,   ways,   roads,   and  such  stones  or  posts,   with 
marks  for  ascertaining  the  number  of  miles  of  or  in  the  said 
navigation ;  and  also  such  other  works  and  conveniencies  as  the 
said  Company  shall  think  requisite  and  necessary  for  or  relating 
to  the  carrying  the  purposes  of  this  Act  into  execution ;  and 
from  time  to  time  to  alter,  repair,  and  amend,  or  discontinue  the 
same,  or  any  of  them,  and  to  divert,  alter,  widen,  enlarge,  and 
extend  any  bridges,  ways,  roads,  cuts,  sluices,  and  other  works 
and  conveniencies  already  erected,  &c.  within  the  limits  of  or 
near  to  the  said  intended  navigation;  and  also  to  make  such 
towing-paths,  &c.  for  towing  boats,  &c.  upon  the  said  navigation, 
and  to  keep  the  same  from  time  to  time  in  repair ;  and  also  to 
construct  all  other  works,  matters,  and  things,  which  they  shall 
think  proper  or  necessary  for  the  making,  improving,  complet- 
ing, preserving,  and  using  the  said  navigation,  according  to  the 
true  intent  and  meaning  of  this  Act,"  &c. 

When  this  Act  passed,  the  course  of  the  river  Bain  intersected 
the  common  highway  above-mentioned  at  a  place  called  Butt's 
Ford.  The  river  in  this  place  was  *fordable,  except  occasionally  [  *32i  ] 
in  times  of  flood,  and  no  bridge  had  ever  been  erected  over  it. 
In  1793  the  Company,  for  the  purposes  of  the  navigation,  and 
by  virtue  of  the  powers  vested  in  them  by  the  above  Act,  made  a 
navigable  cut  near  the  river  Bain,  and  across  the  said  highway, 
at  the  distance  of  about  100  yards  from  Butt's  Ford.  This  cut 
rendered  the  highway  impassable,  and  the  Company  built  over  it 
the  bridge  in  question ;  and  about  the  same  time  built  a  culvert 

XX  2 
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Thr  KiNa    for  the  passage  of  carriages  and  travellers  over  the  old  channel 
Thb  Inhabi-  of  the  Bain  at  Butt's  Ford.     The  waters  which  flow  along  the 
The^Srte  of   ^^urse  of  the  Bain,  above  the  point  where  the  cut  communicates 
Lindsay,     with  the  river,  have  been  diverted  into  this  new  channel,  which 
is  of  sufficient  dimensions  for  the  passage  of  the  average  waters 
of  the  river ;  but  in  times  of  flood  the  surplus  waters  flow  along 
the  old  channel.     The  drainage  waters  of  the  county,  which, 
before  the  cut  was  made,  run  into  the  Bain,  still  fall  into  the  old 
channel,  and  with  the  flood-waters  pass  in  the  same  course 
through  the  culvert  at  Butt's  Ford.     The  bridge  in  question  has 
been  repaired  by  the  Company  in  the  only  instance  in  which  it 
has  required  repair.    It  has  never  been  repaired  by  the  inhabit- 
ants of  the  parts  of  Lindsey.    The  Company  collect  tolls  upon 
their  navigation,  and  after  defraying  all  charges,  divide  upwards 
of  5L  per  cent,  on  their  capital. 

Abbott  was  to  have  argued  on  the  part  of  the  prosecution,  in 
effect  for  the  Canal  Company ;  and  Bcdguy,  Jun.  contra :  but 
the  Court,  after  their  late  decision  against  the  Medway  Naviga- 
[•322]  tion  Company,  t  founded  upon  a  *review  of  the  former  cases 
upon  the  same  subject,  thought  the  present  case  too  clear  for 
argument.  And  it  was  then  admitted  that  it  could  not  be 
distinguished  upon  principle  from  the  case  of  the  Medway 
Navigation  Bridge;  particularly  as  the  Act  in  question  only 
authorizes  and  empowers,  but  does  not  compel  the  Company  to 
execute  any  of  the  works  mentioned  in  it. 

Lord  Ellenbobouoh,  Ch.  J.  also  observed  that  the  Act 
authorized  the  Company  not  only  to  alter,  repair,  and  amend, 
but  even  to  discontinue  any  of  the  works  before  authorized  to 
be  erected;  amongst  others,  any  bridge:  and  the  inhabitants 
of  a  county  could  never  have,  by  law,  a  permanent  burthen 
thrown  upon  them  to  repair  a  bridge  of  which  they  had  not  the 
permanent  use  and  enjoyment  secured  to  them. 

Grose,  J. : 

The  defendants  cannot  be  liable  to  repair  a  bridge  erected  and 
continued  for  the  private  benefit  of  the  Company ;  for  without 

t  B.  V.  The  InhabikmU  of  the  County  of  Kent,  ante,  p.  330  (13  Eaat,  220). 
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the  cut  made  by  the  Company,  for  their  own  benefit,  there  would    The  Kino 

mm 

be  no  necessity  for  the  bridge.  Thb  Inhabi. 

TANT8  OF 

Lb  Blanc,  J. :  '^'J®  ^*^  ^^ 

The  circumstances  of  this  case  are  very  nearly  the  same  as 
occurred  in  the  late  case  of  the  indictment  against  the  inhabit- 
ants of  Kent,  and  must  be  governed  by  the  same  principle.  The 
authority  given  to  the  Company  to  make  the  cut,  which  rendered 
the  highway  impassable  without  a  bridge,  must  create  an  obliga- 
tion in  them  to  erect  the  bridge,  though  the  word  "authorize" 
in  the  Act  might  not  of  itself  create  the  obligation. 

Baylby,  J. :  [  323  ] 

The  bridge  is  rendered  necessary  for  the  purposes  of  the 
Company,  but  not  for  the  purposes  of  the  inhabitants  of  the 
parts.  The  inhabitants  might  have  continued  to  use  the  ford  as 
they  did  before  the  works  executed  by  the  Company  for  their 
own  benefit  deprived  them  of  the  use  of  it. 

Verdict  and  judgment  for  the  defendants. 


DOE,   Lessee   of  ANN  DIDSBUKT   and  C.  FLINT,       is^i- 

June  29 

V.  THOMAS  AND   Others.  — 

(14  East,  323—327.)  [  323  ] 

Where  a  testator,  between  fifty  and  sixty  years  ago,  devised  land  to 
his  son  for  life,  remainder  to  his  grandson  for  life,  remainder  to  the  heirs 
of  the  body  of  the  grandson,  remainder  to  the  lessor  of  the  plaintiff  in 
tail ;  between  which  latter  and  the  defendant,  the  devisee  in  fee  of  the 
son,  the  question  was  whether  the  land  in  dispute,  which  had  been 
occupied  by  the  son  in  the  lifetime  of  the  testator,  was  part  of  the 
entailed  estate,  or  had  been  acquired  by  his  own  purchase ;  evidence  of 
reputation  that  the  land  had  belonged  to  Sir  J.  S.,  and  was  purchased  of 
him  by  the  first  testator,  is  not  admissible ;  though  coupled  with  corro- 
borative parol  evidence  that  the  land  had  belonged  to  Sir  J.  S.  before 
the  occupation  of  it  by  the  son,  and  also  by  a  deed  of  conveyance  of 
another  farm  in  the  same  place  from  the  first  testator  to  a  younger  son 
about  the  same  period,  in  which  it  was  recited  that  the  land  thereby 
conveyed  had  been  then  lately  purchased,  amongst  other  lands,  by  the 
testator  of  Sir  J.  S. 

This  was  an  ejectment  to  recover  a  farm  consisting  of  85  acres 
of  land,  in  the  parish  of  Tideswell,  in  Darbyshire,  which  was  tried 
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Doe,  at  Derby,  before  Wood,  B.  Ann  Didsbory,  the  lessor,  claimed 
DID6BUMT  ^6  premiBes  under  the  will  of  Samuel  White,  dated  26th  of 
Thomas.  November,  1754,  whereby  he  devised  them  by  the  description  of 
"  all  those  his  closes,  lands,  and  hereditaments,  with  the  appur- 
tenances, situate  at  Tideswell,  then  in  the  possession  of  his  son 
Bichard  White,  to  trustees,  (C.  Flint,  the  lessor,  being  the 
executor  of  the  surviving  trustee,)  for  a  term  of  500  years,  in 
trust  to  raiso  260/.  for  certain  purposes ;  and  subject  thereto,  to 
his  son  Bichard  White  for  life ;  remainder  to  his  grandson  Bichard 
Wliite  for  life :  remainder  to  the  heirs  of  the  body  of  his  said 
[  •324  ]  grandson  B.  W. ;  remainder  to  the  heirs  of  the  body  of  *his  said 
son  B.  W. ;  remainder  over  to  other  children."  The  testator 
died  in  1761.  His  son  Bichard  (who  was  baptized  in  1716,  and 
had  been  in  possession  of  these  premises  in  his  father's  lifetime 
and  up  to  his  death,)  continued  in  possession  till  his  death  in 
1772,  when  he  left  a  son,  Bichard,  (the  grandson  named  bj  the 
testator  Samuel,)  and  a  daughter,  Ann,  the  lessor  of  the 
plaintiff.  Bichard,  the  grandson,  who  was  bom  in  1750,  entered 
upon  the  death  of  his  father,  and  continued  possessed  till  his 
death  in  1808.  He  died  without  issue,  and  not  having  suffered 
a  recovery,  but  made  a  will  devising  the  premises  to  the 
defendants.  On  his  death  Ann  Didsbury,  the  lessor,  claimed 
as  heir  of  the  body  of  the  Urst  Bichard,  the  son  of  the  testator, 
under  the  limitation  in  his  will. 

The  only  question  made  at  the  trial  was  whether  Samuel 
White,  the  testator,  was  seised  of  these  premises  at  the  time 
of  making  his  will  and  at  his  death ;  the  plaintiff  insisting  that 
he  was  so  seised ;  having,  as  it  was  alleged,  purchased  them  of 
Sir  John  Statham,  and  permitted  his  son  Bichard  to  occupy 
them  until  his  (the  testator's)  death.  It  appeared  that  the 
premises  in  dispute  consisted  of  a  farm  called  the  Meadow 
Farm,  originally  seven  closes,  but  now  divided  into  nine,  and  in 
all  85  acres ;  and  it  was  proved  by  several  witnesses  that  one 
George  Bobinson,  who  was  tenant  to  Sir  John  Statham,  occupied 
the  farm  before  the  first  Bichard  White  had  it :  and  that 
Bichard  took  possession  of  it  about  61  years  ago,  and  continued 
possessed  as  long  as  he  lived,  and  occupied  no  other  land  which 
could  have  been  his  father's  during  that  time.    That  his  father. 
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Samuel,  lived  from  10  to  14  years  after  the  first  Bichard  was  in        boe, 
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possession  of  the  farm.  But  another  witness,  who  also  deposed  didsbuby, 
to  the  fact  of  the  first  Bichard's  taking  possession  of  and  occupy-  thomab 
ing  *the  Meadow  Farm  at  the  same  time  when  his  brother,  [  •325  ] 
Udward  White,  occupied  another  farm  called  Foxlow's  Croft, 
said  that  both  farms  were  reputed  to  be  Sir  John  Statham's, 
^nd  to  have  been  purchased  by  Samuel  White  of  Sir  John 
Statham  at  the  same  time.  Then  a  deed  was  proved,  dated 
25th  of  March,  1752,  and  made  between  Samuel  White  of  the 
one  part,  and  Edward  White,  one  of  his  sons,  of  the  other  part ; 
Avhereby  Samuel  White,  in  consideration  of  natural  love  and 
liffection,  &c.  bargained  and  enfeoffed  his  son  Edward  and  his 
heirs  of  all  that  farm,  &c.  within  Tideswell,  called  Foxlow's 
'Croft;  all  which  said  farm,  &c.  have  been  lately  purchased 
amongst  other  lands  and  hereditaments  by  the  said  Samuel  White 
of  and  from  Sir  John  Statham,  &c. ;  habendum  to  Edward  White 
in  fee. 

Objection  was  taken  by  the  defendant's  counsel  to  the  evidence 
of  reputation  before  stated ;  but  the  learned  Judge  was  of 
opinion  that,  coupled  with  the  deed  above-mentioned,  the 
ovidence  was  admissible.  He  thought  that  as  it  was  in  proof 
that  Sir  John  Statham  was  the  landlord  of  the  Meadow  Farm 
^hen  it  was  occupied  by  G.  Bobinson  before  the  first  Bichard 
White's  occupation  of  it ;  and  that  as  the  deed  also  proved  that 
Sir  John  Statham  was  also  the  owner  of  Foxlow's  Croft,  and  that 
Samuel  White  had  purchased  that,  amongst  other  lands  and 
hereditaments^  of  Sir  John  Statham ;  and  as  it  was  also  proved 
that  both  the  sons  (Edward  and  Bichard,)  took  possession  of 
their  respective  farms  at  the  same  time  ;  there  was  a  sufficient 
hasis  laid  to  admit  reputation  that  those  other  lands  and  here- 
•ditaments  referred  to  in  the  deed  were  the  Meadow  Farm  :  and 
After  summing  up  the  whole  evidence,  he  left  it  to  the  jury ; 
telling  them,  that  if  in  their  judgment  Samuel  White  were  the 
owner  of  the  ^Meadow  Farm  at  the  time  of  making  his  will,  and  [  *326  *; 
sX  his  death,  Ann  Didsbury  was  entitled  to  that  farm  as  heir  in 
tail  under  Samuel  White's  will :  and  in  that  case  they  would 
^ive  their  verdict  for  the  plaintiff.  But  if  they  thought  that 
Hichard  White,  his  son,  had  purchased  the  farm  himself,  or  had 
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1^,        acquired  the  ownership  in  it  otherwise  than  under  his  father's 
DiDBBUBT     will,  then  the  defendants  were  entitled  to  it  under  the  will  of  the 
Thomas.     ^^^*  Richard.    The  jury  found  for  the  plaintiff. 

Clarke,  in  last  Easter  Term,  moved  for  a  new  trial,  upon  the 
ground  of  the  objection  taken  at  the  trial  against  the  admissi- 
bUity  of  the  evidence  of  reputation,  that  the  land  at  Tideswell, 
described  in  the  will  as  then  in  the  possession  of  the  testator*s 
son  Richard,  had  belonged  to  Sir  John  Statham,  and  was 
purchased  of  him  by  Samuel  White,  the  testator.  He  insisted 
that  in  no  case  was  reputation  admissible  to  prove  ownership 
or  possession  of  private  property.  And  a  rule  having  been 
granted, 

Vavghan,  Serjt.  now  appeared  on  the  part  of  the  plaintiff,  and 
admitting  that  reputation  alone  in  a  matter  of  private  right  was 
not  admissible  in  evidence,  contended  that  it  was  properly  received 
when  accompanied,  as  it  was  in  this  case,  with  the  possession  of 
the  land  at  the  time  by  the  party  to  whom  the  evidence  referred, 
and  coupled  as  it  was  with  the  deed  proved,  the  contents  of 
which  were  confinnatory  of  the  reputation.  He  also  suggested 
the  inutility  of  the  present  application,  even  if  the  Court  should 
be  of  opinion  that  the  evidence  of  reputation  was  not  receivable, 
as  there  was  other  evidence  sufficient  to  sustain  the  verdict: 
r  *327 1  ^^^  ^^  ^^^  stated  that  the  'lessor  of  the  plaintiff,  since  the 
trial,  had  procured  the  original  deed  of  conveyance  of  the  land 
in  question  from  Sir  John  Statham  to  the  testator.  Where- 
upon, 

The  Court  agreed  that  the  rule  must  be  made  absolute  :  Lord 

Ellenborouoh,  Ch.  J.  saying,  that  it  was  very  unfortunate  for 

the  lessor,  where  the  verdict  must  be  the  same  upon  another 

trial,  that  they  should  be  obliged  to  send  the  cause  to  trial 

again. 

Rule  absolute. 


[Eeporter's  note  to  the  preceding  case.]  — ^The  admissibility 
of  evidence  of  this  description  has  been  vexata  qvastio  for  many 
years  in  Westminster-Hall ;  as  the  following  [cases,  of]  which  I 
have  taken  [notes]  from  time  to  time,  will  suffice  to  shew. 
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The  following  is  the  same  case  which  is  reported  in  4  T.  B. 
157 1,  for  another  point,  which  came  on  upon  demurrer,  in  Hil. 
81  Geo.  lU.  and  where  the  plaintiff  had  leave  to  amend. 


MOKEWOOD  V.  WOOD.  k.b. 

Mich.  Term. 
(14  East,  327,  «.— 330,  n.)  1791. 

Qu,  Whether  general  evidence  of  reputation  as  to  a  preBcriptive  right 
of  digging  stones  on  the  lord's  waste,  annexed  to  a  paridcular  estate,  be  L  ^^^>  ^  J 
admissible  ?  Two  Judges  against  two.  But  one  of  those  who  held  the 
affirmative  thought  it  required  other  evidence  of  the  right  to  be  first 
laid  as  a  foundation.  It  seems,  however,  that  such  evidence  may  be 
given  as  to  a  particular  custom,  though  not  as  to  a  private  prescription: 
by  three  to  one.  Where  a  person  had  been  dead  a  great  number  of 
years,  whose  handwriting  was  required  to  be  proved,  it  was  done  by 
shewing  the  similarity  of  the  handwriting  in  question  to  the  hand- 
writing of  his  will,  and  no  objection  was  taken  to  it,  either  at  the  bar 
or  by  the  Court. 

Trespass  for  breaking  and  entering  the  plaintiff's  close  called 
Swanwick  Common,  in  the  parish  of  Alfreton,  in  the  county  of 
Derby,  and  digging  stones  therein,  and  carrying  them  away,  &c. 
The  defendant  pleaded,  that  there  are  certain  wastes  or  commons 
lying  open  to  one  another,  one  called  Swanwick  Common,  being 
the  close  in  which,  &c.,  the  other  called  Swanwick  Green,  in 
Alfreton,  &c. ;  and  that  he  was  seized  in  fee  of  a  messuage  and 
lands  in  Alfreton,  in  right  of  which  he  prescribed  for  the  liberty 
of  digging  for  and  carrying  away  all  necessary  flags  and  stones 
in  Swanwick  Common,  and  in  Swanwick  Green,  for  the  repair  of 
his  houses,  fences,  &c.  The  plaintiff  replied,  that  he  was  lord  of 
the  manor  of  Alfreton,  and  that  the  defendant  of  his  own  wrong 
committed  the  trespass.  The  defendant,  in  his  rejoinder, 
insisted  on  his  prescriptive  right  as  stated  in  the  plea ;  on  which 
issue  was  joined.  At  the  trial  before  Hotham,  B.  at  Derby 
assizes,  the  defendant  called  many  witnesses,  who  proved  that, 
for  between  60  and  70  years  past,  he  and  those  from  whom  he 
claimed  had  been  in  the  constant  exercise  of  the  right  stated  in 
his  plea ;  in  many  instances  to  the  knowledge  of  the  lord,  who 
had  threatened  to  bring  actions,  and  been  dared  to  do  so  by  the 

t  2  B.  B.  349. 
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MoBEwooo  defendant's  ancestors,  who  insisted  on  their  light.    On  the  other 

Mm 

Wood.  hand,  the  plaintiff  produced  a  presentment  in  1717,  of  the 
[  *828,  It.  ]  freeholders  of  the  court  baron  of  the  manor  of  'Alfreton,  of 
which  the  plaintiff  is  lord,  and  which  presentment  was  signed  by 
one  Bobert  Wood,  the  foreman,  and  others;  which  name  of 
Robert  Wood  was  proved  to  tally  with  the  sabscriptiont  to  the 
will  of  Bobert  Wood,  the  grandfather  from  whom  the  defendant 
claimed,  and  which  will  was  produced  from  the  registry.  One  of 
the  items  in  that  presentment  was, — ''  If  any  person  gets  stone 
without  leave  of  the  lord  of  the  manor,  we  pain  him  10«."  The 
plaintiff  also  called  another  witness  to  prove  that,  in  a  conversa- 
tion with  the  defendant's  uncle,  from  whom  the  defendant  also 
claimed,  the  uncle  had  admitted  that  the  lord  of  the  manor  had 
the  right,  and  he  would  not  be  beholden  to  him  for  the  stone. 
The  jury  found  for  the  defendant.  Thus  much  appeared  on  the 
Judge's  report,  on  a  motion  for  a  now  trial.  But  the  plaintifiTs 
counsel  stated  further,  (which  was  admitted  by  the  other  side, 
and  so  taken  by  the  Court),  that  the  learned  Judge  had  rejected 
other  evidence  which  they  had  tendered,  and  for  which  alone  the 
new  trial  was  moved  for,  vi 

1st,  Other  presentments  of  a  similar  nature  to  the  one  received 
in  evidence ;  but  to  which  no  subscription  could  be  proved  by 
any  person  from  whom  the  defendant  claimed  :  this  was  offered 
as  evidence  of  reputation. 

2nd,  General  parol  evidence  of  reputation,  that  none  but  the 
lord  had  a  right  to  dig  stone,  &c.  on  the  locus  in  quo. 

A  rule  nisi  having  been  granted ;  Chambre^  Clarke^  Suttoiiy 
Willis,  and  Ascough  contended,  in  support  of  their  rule,  that  a 
general  custom  or  prescription,  covering  all  the  estates  of  the 
tenants  of  the  manor,  might  clearly  be  proved  by  evidence  of 
reputation ;  and  that  there  was  no  solid  distinction  between  that 
case  and  the  case  of  a  particular  prescription.  There  were  no 
title  deeds  in  the  one  case  more  than  in  the  other,  to  which,  as 
to  a  more  certain  criterion,  reference  could  be  had.  In  both 
instances  the  right  rested  on  memory  of  particular  instances  of 
the  exercise  of   it.    In  the  case  of    a  modus,  reputation  is 

t  Vide  Boe  v.  RawUngB,  8  H.  B.  632  (7  East,  279). 
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evidence;  and  yet  that  relates  to  a  particular  estate.    In  tlie    Uobewood 

Bishop  of  Meath  v.  Lord  Belfield^  in  1747,  cited  in  Bull.  N.  P.       wood. 

295,  it  was  held  that  evidence  of  reputation  was  admissible  in  a 

q^uare  impedit,  that  one  Knight  had  been  in  by  the  presentation 

of  Lord  E. ;  which  is  a  stronger  case  than  this.    The  case  of 

Webb  V.  Petts,  Noy,  44,  was  clearly  the  case  of  a  modus  for  a 

particular  farm;  and  there  the  Court  held  hearsay  evidence  to  be 

sufficient.   Such  evidence  as  this  is  also  admissible  in  the  case  of 

a  manerial  custom ;  and  yet  the  public  have  as  little  to  do  with 

the  custom  of  a  particular  manor  as  with  a  private  prescription. 

Other  persons  in  the  parish  may  claim  the  same  right  as  the 

defendant ;  and  then  it  might  have  been  laid  as  a  custom ;  in 

Tvhich  case  these  presentments  would  have  been  decisive  evidence 

against  it.     So  that  by  laying  it  as  a  prescriptive  right  annexed 

to  each  farm,  instead  of  a  custom,  all  the  lord's  proof  of  his  right 

is  gotten  rid  of ;  and  the  tenants  may  give  in  evidence  those  very 

tortious  acts  as  evidence  of  a  prescription,  all  which  united 

together  *could  not  have  supported  a  custom  against  the  positive    [  ^329,  n.  l 

virritten  testimony  subscribed  by  all  their  ancestors  who  were 

tenants.    Here,  they  said,  there  was  sufficient  to  ground  the 

hearsay  evidence  on. 

The  counsel  on  the  other  side  were  not  heard  by  the  Court, 
T^ho  made  several  observations  during  the  argument,  to  which 
the  counsel  for  the  plaintiff  adapted  their  answers.  On  granting 
the  rule  nisi^ 

Lord  Eenyon,  Ch.  J.  said,  he  doubted  very  much  if  evidence 
of  reputation  could  be  adduced  in  support  of  any  prescription, 
unless  it  affected  the  public  interest  in  some  way  or  other. 

AsHHUBST,  J.  in  the  course  of  the  argument,  said  that  if  this 
had  been  laid  as  a  custom,  he  conceived  that  general  reputation 
would  have  been  evidence  :  but  in  the  case  of  a  private  prescrip- 
tion, he  doubted  it  very  much. 

BuLLBB,  J.  observed  that  the  practice  had  been  different  on 
different  circuits.  On  the  Oxford  [circuit]  it  has  been  the 
practice  to  reject,  and  on  the  Western  circuit  to  receive  this  sort 
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MoBKwooD   of  evidence.    Bat  upon  the  latter,  I  have  told  the  coansel,  that  I 
Wood.       would  indeed  receive  such-evidence,  if  they  pressed  it,  bat  that,  in 
summing  up,  I  should  tell  the  jury  that  they  were  to  decide 
upon  the  other  parts  of  the  case. 

Lord  Eenyok,  Ch.  J.  (after  the  argument) : 

The  evidence  given  by  the  defendant  of  an  usage  of  about  70 
years  is  extremely  strong  in  his  favour;  and  the  only  evidence  to 
weigh  against  it  is  that  of  the  presentment  signed  by  Robert 
Wood :  but  that  is  not  necessarily  inconsistent  with  it.  The  lord 
might  have  the  general  right,  and  yet  a  particular  tenement  have 
a  prescriptive  right  also.  On  that  ground,  therefore,  there  is  no 
pretence  for  impeaching  the  verdict.  With  respect  to  the  other 
question  raised  respecting  the  rejection  of  general  evidence  of 
reputation ;  it  is  involved  in  great  dispute ;  and  one  is  apt  to 
imbibe  prejudices  from  the  opinion  one  has  always  heard 
inculcated.  Upon  the  Oxford  circuit  which  I  Trent,  such  evidence 
was  never  received;  and  I  cannot  help  thinking  that  that 
practice  is  best  supported  by  principle.  Evidence  of  reputation 
upon  general  points  is  receivable,  because  all  mankind  being 
interested  therein,  it  is  natural  to  suppose  that  they  may  be 
conversant  with  the  subjects,  and  that  they  should  discourse 
together  about  them,  having  all  the  same  means  of  information. 
But  how  can  this  apply  to  private  titles,  either  with  regard  to 
particular  customs  or  private  prescriptions  ?  How  is  it  possible 
for  strangers  to  know  anything  of  what  concerns  only  these 
private  titles  ?  I  barely,  however,  throw  out  these  hints  as  the 
ground  of  my  present  opinion ;  laying  in  my  claim  to  change 
that  opinion  if  I  should  hear  any  thing  which  shakes  it. 

AsHHURST,  J.  declared  himself  of  the  same  opinion :  adding, 
that  the  utmost  which  the  evidence  offered  went  to  prove  in  the 
present  case  was  that  the  lord  had  the  general  right ;  but  that 
did  not  negative  a  particular  r'.ght,  provided  it  was  made  out  in 
evidence,  which  it  had  been  in  the  present  instance. 

[  880,  «•  ]      BULLER,  J. : 

I  have  already  mentioned  what  has  been  the  general  practice 
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on  the  Oxford  and  on  the  Western  circuit ;  and  as  there  are  two    Mobbwood 
Judges  from  each  of  those  circuits  in  coi!irt,f  it  is  hardly  likely  for       Wood. 
us  to  agree  upon  the  general  point.    But  thus  far  I  agree  with 
my  lord  and  my  brother  Ashhurst,  that  in  no  case  ought 
evidence  of  reputation  to  be  received,  except  a  foundation  be  first 
laid  by  other  evidence  of  the  right.     Now  here  there  was  no 
foundation,  or  at  least  a  very  slight  one,  in  comparison  to  the 
evidence  given  by  the  defendant.    But  I  cannot  agree  that  it 
ought  not  to  be  received  at  all.    It  was  settled  that  it  ought  in 
the  cases  cited  in  argument,  and  also  in  many  other  instances 
which  relate  merely  to  private  titles :  in  one  in  particular,  as  to 
whether  such  a  piece  of  ground  is  parcel  of  one  close  or  another. 
So  again  in  the  case  of  pedigrees.    But  as  to  this  particular 
case,  the  evidence  is  very  strong  with  the  defendant.    It  was  not 
proved  that  the  estate  in  question  was  in  the  possession  of  the 
defendant's  grandfather  at  the  time  he  signed  the  presentment 
which  was  read  in  evidence :  and  even  if  that  were  made  out,  all 
the  evidence  since  for  above  60  years  is  the  other  way.    The 
defendant's  ancestors  have  all  that  time  taken  stone  in  defiance 
of  the  presentment,  and  in  the  face  of  the  lord  himself,  who  was 
dared  to  bring    any  action    for  it.    Now,  supposing  all  the 
evidence  of  reputation  had  been  received,  I  think  it  ought  to 
have  weighed  so  slightly  with  the  jury,  that  the  Court  ought  not 
to  grant  a  new  trial.    For  I  do  not  know  that,  because  evidence 
which  ought  to  have  been  received  was  rejected,  therefore  the 
Court  are  bound  to  grant  a  new  trial,  if  they  see  clearly  that  the 
verdict    is    right,    notwithstanding    such    evidence    had    been 
admitted. 

Gross,  J.  was  of  the  same  opinion  as  Buller,  J.  on  the 
general  point,  that  evidence  of  reputation  is  to  be  admitted.  I 
confess,  he  said,  that  habit  has  so  enured  my  mind  to  think 
it  admissible  in  these  cases,  that  I  cannot  change  my  opinion 
without  much  further  consideration :  though  I  certainly  should 
if,  upon  future  thoughts,  I  should  be  convinced  that  the  practice 
of  the  Western,  and  I  believe  also  of  the  Northern  circuit,  is 

t  Lord  Kenyon  and  AsUiarst,  J.  had  gone  tho  Oxford,  and  Buller  an 
Grose,  J  J.  the  Western  Circuit. 


542 


1791.    K.  B.    14  EAST,  880,  n. 


[b.r. 


Wood. 


MoBxwooD  wrong.  Onoe,  indeed,  I  remember  the  case  of  a  pedigree  tried  at 
Winchester,  where  there  was  a  strong  reputation  throughout  all 
the  country  one  way,  and  a  great  number  of  persons  were 
examined  to  it:  but,  after  all,  the  whole  was  overturned,  and 
proved  to  have  no  foundation  whatever,  by  the  production  of  a 
single  paper  from  the  Heralds'  Office  :  which  shews,  to  be  sure, 
how  cautiously  this  sort  of  evidence  ought  to  be  admitted. 

Rule  discharged. 


K.B. 

HiL.  TEBV. 
1793. 


OUTKAM  V.  MOREWOOD. 

(14  East,  830,  «.— 331,  n. ;  S.  C.  5  T.  B.  123.) 


[  330, ».  ] 


In  this  case  Lord  Eenyon,  Gh.  J.  said,  *'  Although  a  general 
right  may  be  proved  by  traditionary  evidence,  yet  a  particular 
fact  cannot."  The  particular  fact  there  was  whether  a  certain 
[  *33i,  n,  ]  close,  then  called  the  Cow  close,  had  *been  part  of  the  estate  of 
8ir  John  Zouch  in  the  18th  of  Eliz.,  out  of  which  certain  rents 
and  coals  had  been  reserved  :  and  all  the  Court  agreed,  that  thia 
fact  could  not  be  proved  by  entries  made  by  a  third  person, 
deceased,  in  his  books  of  receipts  of  rents  from  his  tenant ; 
considering  such  entries  as  no  more  than  a  declaration  of  the 
fact  made  by  such  third  person ;  which  was  different  from  the 
entries  of  a  steward,  who  thereby  charges  himself  with  the 
receipt  of  the  money.  And  Grose,  J.  distinguished  this  from 
the  cases  where  traditionary  evidence  had  been  allowed , 
*'  because  the  tradition  of  a  particular  fact  is  not  evidence." 


1805. 

Hxeter  Snm^ 
mer  Auizes, 

[331,«.  ] 


NICHOLLS  V.  PAEKEE. 

(14  East,  331,  n.) 

Traditionary  reputation  is  eyidence  of  boundary  between  two  parishes 
and  manors :  and  this  though  the  old  persons  deceased  making  the 
declarations  claimed  rights  of  common  on  the  respective  wastes,  which, 
might  be  enlarged  by  such  evidence ;  there  being  no  litigation  pending 
or  in  contemplation  at  the  time,  which  could  induce  a  belief  that  they 
had  in  view  to  make  evidence  for  themselves,  though  the  boundary  had 
long  before  been  and  afterwards  continued  to  be  vexata  qucutio. 

In  this  case,  upon  a  question  of  boundary  between  two  parishes 
and  manors,  whether  a  certain  common  was  withici  the  parish  and 
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manor  of  Holne,  of  which  Sir  Bouchier  Wrey,  Bart.,  was  lord, 
or  within  the  parish  of  Buckfastleigh  and  manor  of  Mainbow,  of 
which  Colonel  Parker  was  lord ;  Le  Blanc,  J.  admitted  evidence  of 
what  old  persons,  now  dead,  had  said  concerning  the  boundaries 
of  the  parishes  and  manors ;  though  not  as  to  particular  facts 
or  transactions.  And  this,  though  these  old  persons  were 
parishioners,  and  claimed  rights  of  common  on  the  wastes, 
Tvhich  would  be  enlarged  by  their  several  declarations ;  there 
not  appearing  to  be  any  dispute  at  the  time  respecting  the  right 
of  the  old  persons  makmg  the  declarations,  at  least  no  litigation 
pending ;  (for,  in  truth,  the  boundary  had  been  long  in  dispute 
between  the  respective  parishes  and  manors,  and  intersecting 
perambulations  had  been  made  both  before  and  after  such 
declarations  by  the  respective  parties ;)  so  that  those  persons 
could  not  be  considered  as  having  it  in  view  to  make  evidence 
for  themselves  at  the  time.  And  in  support  of  the  same  opinion 
were  cited,  The  Kingy.  The  Inhabitants  of  Hammersmith,  sittuigs 
at  Westminster  after  Hilary  Term,  1776,  before  Lord  Mansfield, 
Ch.  J.,f  and  a  case  of  Down  v.  Hole,  at  Taunton,  in  1795,  before 
Lawrence,  J.  in  both  which  the  same  point  had  been  ruled. 


NiCHOLLS 

V. 

Pabker. 


CLOTHIEE  V.   CHAPMAIJ'. 

(14  East,  331,  «.— 332,  n.) 

But  eyidenoe  of  reputation  of  a  boundary  between  two  estates  was 
rejected. 

In  replevin,  the  question  was  whether  Street  Hill,  alias  Ivey- 
thome  Hill,  a  waste,  was  parcel  of  Iveythome  Farm,  and  the 
soil  and  freehold  of  one  Booke,  or  not ;  evidence  was  offered  of 
declarations  of  old  persons  deceased,  as  to  the  ancient  boundary 
of  the  waste  belonging  to  Iveythorne  Farm,  that  it  extended  to 
the  inclosures  on  the  north  side  of  the  hill :  and  2  Boll.  Abr. 
186,  pi.  5,  tit.  Prerogative,  was  cited  in  support  of  it,  where  it 
was  held  that  such  declarations,  as  to  whether  certain  land  was 
parcel  of  a  manor  or  of  an  estate,  were  deemed  admissible  as 

« 

t  Vide  Peake's  Evid.  (Appendix,  v.  Powell,  Salop  Spring  Assizes,  1802, 
33),  and  vide  another  case  of  Irdand     cor.  Chambre,  J.  ib,  13. 


1803. 

Bridgwater 
Summer 
Astizet, 

[  331,  n.  1 
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Clotbieb    between  subjects,  but  not  as  against  the  Crown :  and  Davies  t. 
Chap'mak.    Pierce, \  2  T.  R.  58,  was  also  cited.    But  Graham,  B.  rejected 

the  evidence  in  this  case,  where  the  question  was  not  as  to  the 
[  ^332, ».  ]    boundary  of  a  parish  or  manor,  *but  between  one  person's  private 

property  and  another.    There  was  a  verdict  afterwards  for  the 

defendant,  by  whom  this  evidence  had  been  offered,  so  that  the 

question  could  not  be  stirred  again. 
See  the  next  case. 


1811.  SIR  THOMAS  STANLEY,   Bart.,   v.  WHITE. 

J^ne  29.  (14  Eabt,  332—343.) 

r  892  1  To  an  action  of  trespaBs  for  cutting  down  and  conyerting  trees,  ^wliich 

the  defendant  justified  as  growing  upon  his  soil  and  freehold,  the 
plaintiff  replied  that  the  trees  were  his  freehold,  and  not  the  freehold  of 
the  defendant :  and  this  was  held  to  be  proved  by  shewing  that  they 
grew  on  a  certain  woody  belt,  fifteen  feet  wide,  which  surrounded  the 
plaintiff's  land,  but  was  undivided  by  any  fences  from  the  several  closes 
adjoining,  of  which  it  formed  part,  belonging  to  different  owners;  and 
that  from  time  to  time  the  plaintiff  and  his  ancestors,  at  their  pleasure, 
cut  down,  for  their  own  use,  the  trees  growing  within  the  belt,  and  that 
the  several  owners  of  the  different  closes  inclosing  the  belt  never  felled 
trees  there,  though  they  felled  them  in  other  parts  of  the  same  closes, 
and  that  when  they  made  sale  of  their  estates,  the  trees  in  the  belt  'wei^ 
never  valued  by  their  agents,  because  they  were  reputed  and  considered 
to  belong  to  the  plaintiff  and  his  ancestors,  in  which  the  several  owners 
acquiesced. 

The  plaintiff  declared  in  trespass  against  the  defendant  for 
catting  down  and  converting  to  his  own  use  oak  and  ash  trees  of 
the  plaintiff,  at  the  parish  of  Eastham,  in  the  county  of  Chester : 
to  which  the  defendant  pleaded  not  guilty :  and,  2ndly,  that  a 
close  called  Sower  Field,  in  the  same  parish,  &c.  before  and  at 
the  time  when,  &c.  was  and  still  is  the  close,  soil,  and  freehold 
of  the  defendant ;  and  that  the  said  trees,  before  and  until  the 
said  time  when,  &c.  were  growing  in  and  upon  the  said  close, 
and  before  and  until  that  time  were  his  freehold ;  wherefore  he 
cut  down  and  converted  them,  &c.  The  plaintiff  replied  to  the 
special  plea,  that  the  said  trees,  before  and  until  the  said  time 
when,  &c.  were  the  trees  and  freehold  of  him  the  plaintiff,  and 
not  the  freehold  of  the  defendant,  in  manner  and  form  as  in  that 

t  1  B.  E.  419. 
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plea  alleged,  and  concladed  to  the  country.    The  cauffe  was  sent     Stanley 
by  mittimus  from  this  Court  to  be  tried  by  the  Court  at  Chester,      white. 
and  a  very  special  report  was  afterwards  made  by  the  learned 
Chief  Justice  of  *Chester,  as  well  of  the  course  which  the  cause      [  *333  ] 
took,  as  of  the  evidence  given  at  the  trial. 

It  was  stated  by  the  plaintiff's  counsel,  in  his  opening,  that 
independent  of  evidence  of  ownership  directly  applicable  to  the 
trees  in  question,  it  would  be  proved  that  the  plaintiff's  manor 
was  surrounded  on  all  sides  by  a  belt  of  land  extending  15  feet 
beyond  a  circular  hedge,  within  which  belt,  the  whole  of  it  being 
more  or  less  wooded,  the  trees  in  question  had  been  cut.    That 
the  existence  of  this  belt  would  be  proved  by  the  exercise  of  right 
over  it  on  the  part  of  the  Stanley  family,  and  by  reputation.! 
That  it  would  appear  that  while  timber  had  been  from  time  to 
time  felled  by  the  different  owners  of  the  fields  into  which  the 
belt  extended,  their  cuttings  had  been  always  confined  to  trees 
growing  on  such  parts  of  the  respective  fields  as  were  not  within 
the  belt ;  and  that  all  trees  within  it  had  always  been  left  stand- 
ing by  them,  though  equally  fit  for  cutting  when  the  others  were 
cut :  and  that  when  cut  within  the  belt,  as  they  had  also  been 
from  time  to  time,  it  was  always  by  the  order  and  for  the  use  of 
the  Stanley  family.    The  defendant's  counsel,  not  objecting  to 
the  evidence  opened  being  given  de  bene  esse,  laid  in  his  claim  to 
object  in  the  conclusion  to  all  the  evidence  of  reputation,  or  of 
acts  of  ownership  by  the  Stanley  family  as  to  any  other  part  of 
the  belt  other  than  within  the  defendant's  land  where  the  trees 
in  question  had  been  cut,  as  not  applying  to  the  issue  to  be 
tried ;  referring  to  the  rule,  that  the  custom  of  one  manor  is  not 
evidence  of  the  custom  of  any  other ;  nor  the  custom  of  tithing 
in  one  parish  evidence  of  that  of  another  parish :  though  he 
admitted  that  it  would  be  otherwise  *in  cases  where  different      [  'SSi  ] 
spots  might  be  connected  in  respect  of  some  common  quality  or 
general  rule  applicable  to  all ;  as  in  the  instances  of  border-law, 
and  of  a  general  custom  of  tithing,  where  the  custom  laid  in- 
cluded, as  parts  of  a  larger  district,  two  or  more  parishes.    To 
this .  it  was  intimated  from  the  Bench,  that,  without  deciding 

t  See  Doe  d.  Didsbury  v.  Thomas^  p.  533,  anU^  and  the  four  cases  on 
p.  536  ei  seq,  ante, 

B.B. — ^VOL.  Zn.  M  N 
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8TASI.ET  upon  the  objection  before  the  proper  time  should  arrive,  it 
White,  seemed  to  them  that  the  evidence  opened  appeared  rather  to  he 
within  the  line  of  admitted  exceptions,  than  within  the  general 
ground  of  objection  taken.  But,  as  much  would  depend  upon 
the  general  connexion  of  the  particular  facts  proved,  the  whole 
of  the  evidence  should  be  received  de  bene  esse,  as  proposed, 
reserving  to  the  defendant's  counsel  the  right  of  objecting  to  the 
applicability  of  any  part  of  it,  as  it  should  turn  out  in  the  result ; 
and  upon  this  understanding  the  cause  proceeded. 

The  evidence  was  then  stated,  which  was  of  two  descriptions ; 
1st,  that  which  related  to  the  acts  of  the  parties  interested  in 
respect  of  the  defendant's  own  land  whereon  the  trees  in  ques- 
tion grew.  2ndly,  That  which  related  to  acts  of  ownership  by 
the  Stanley  family  in  other  closes  connected  with  the  belt, 
together  with  the  acts  of  their  respective  owners  and  occupiers. 
Of  the  first  description,  the  result  of  the  evidence  was  that  the 
defendant  claimed  under  one  Bradford,  who  was  the  former 
owner  of  the  Sower  Field,  on  which  the  trees  in  question  grew. 
That  the  land  being  then  upon  sale,  Bradford  employed  one 
Williamson  to  value  the  timber  belonging  to  him ;  referring  him 
to  Lyon,  his  tenant  in  possession,  to  point  out  what  that  timber 
was ;  thereby  making  Lyon  his  agent  for  that  purpose  :  and 
upon  the  information  of  Lyon  the  tenant,  stating  that  the  timber 
f  •sss  ]  *trees  in  question  which  grew  within  the  belt  in  Bradford's  field, 
being  8  or  9  in  number,  did  not  belong  to  Bradford  but  to  Sir 
Thomas  Stanley,  those  trees  were  omitted  in  the  valuation  made 
for  Bradford  of  the  rest,  amounting  to  nearly  100  trees.  That 
Bradford  was  made  acquainted  with  what  had  been  thus  done  by 
Williamson  and  Lyon  his  appointed  agents,  and  acquiesced  in 
their  conduct,  not  only  by  abstaining  from  making  any  objection, 
but  by  selling  the  remainder  for  as  much  less  as  the  trees  in 
question  were  worth.  That  the  land  was  on  sale  as  well  as  the 
timber,  and  the  purchaser  was  to  take  the  latter  at  Williamson*s 
valuation.  That  Williamson  afterwards  purchased  the  Sower 
Field,  but  sold  it  again  to  a  Mr.  Richards,  by  or  under  whom 
the  defendant  now  claimed ;  and  the  defendant  made  his  pur- 
chase of  the  timber  at  the  valuation  which  excluded  the  belt 
trees ;  and  they  were  cut  down  by  his  order  before  the  action 
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brought.     Under  the  second  description  of  evidence,  Lyon,  the     SxAin-BT 
former  tenant  who  continued  in  possession  after  the  defendant's      white. 
purchase,  said  on  his  examination,  that  when  the  timber  was  to 
be  valued  for  Bradford  his  landlord,  he  had  not  pointed  out  the 
trees  in  the  belt,  because  he  would  not  bring  his  landlord  into 
mischief ;   having  heard  many  years  ago,  and  ever  since,  that 
the  plaintiffs  boundary  included  them.    He  also  spoke  of  a  tree 
cut  down  8  years  before,  while  he  was  tenant  to  Bradford,  within 
the  belt,  which  he  did  not  mention  to  his  landlord,  because  he 
thought  it  belonged  to  the  Stanleys.    Edwards,  a  witness  aged 
71,  had  known  all  his  life  the  ring-fence  of  the  Hooton  estate 
(the  plaintiffs)  to  which  the  Sower  Field  adjoins.    He  remem- 
bered falls  of  timber  in  the  Big  Sower  Field   (another  field 
adjoining  on  the  belt,)  as  far  back  as  50  years.    His  brother  was 
the  tenant  *of  it  under  one  Edmonstone.    No  trees  were  felled      [  *336  ] 
by  Edmonstone  within  15  feet  of  the  fence  (the  belt).     The 
tenant  said  that  the  trees  (within  the  belt)  were  Sir  Thomas 
Stanley's.    There  was  a  second  fall  of  timber  there  35  years  ago, 
Tvhile  Edmonstone  was  still  the  landlord ;  but  none  was  felled 
within  that  distance  of  the  plaintiffs  fence.   There  was  a  third  fall 
25  years  ago,  by  the  same  Edmonstone ;  and  though  all  the  trees 
fit  for  cutting  in  the  rest  of  the  field  were  then  felled,  yet  none 
were  felled  within  the  15  feet.    The  same  witness  was  tenant 
many  years  ago,  in  the  time  of  Sir  William  Stanley,  of  another 
field  called  White's,  in  the  same  relative  situation  to  the  plain- 
tiffs boundary.    A  Mr.  Lee  was  his  landlord,  who  then  had  a 
fall  of  timber  in  the  field ;  but  none  was  felled  within  the  15 
feet.    The  same  witness  proved  that  the  greatest  part  of  the  15 
feet  was  covered  with  brushwood,  and  that  the  trees  within  it 
belonged  to  Sir  William  Stanley.     Skillem,  a  witness  aged  69, 
had  also  known  the  ring-fence  all  his  life  from  the  time  of  Sir 
Eowland  Stanley,  and  had  been  employed  to  cut  timber  in  differ- 
ent parts  of  the  ring-fence  for  55  years  past.     The  width  of  the 
ring-fence  throughout  was  always  15  feet,  and  on  the  inside  of 
it  there  was  a  close-fence .  all  the  way  round.    The  ring-fence 
consisted  of  timber  and  brushwood,  and  the  witness  had  cut 
down  timber  and  small  trees  within  the  15  feet  in  most  parts  of 
the  ring  fence  for  the  Stanley  family ;  and  had  never  known  the 
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STioiLET     15  feet  in  cultivation,  and  never  knew  any  body  but  the  Stanleys 
Whits,      cut  within  that  distance.    He  spoke  to  the  15  feet  being  the 
division  between  the  township  of  Hooton  and  Haughton  ;  that  it 
had  been  always  reputed  to  be  the  boundary. 
[  337  ]  Upon  the  conclusion  of  the  evidence  the  plaintiff's  counsel 

offered,  to  avoid  dispute,  to  waive  all  that  did  not  relate  to  the 
close  in  question ;  but  the  defendant's  counsel  objected  to  this  after 
the  impression  had  been  made  on  the  jury  by  hearing  it,  and 
stood  upon  his  original  objection  to  the  admissibility  of  the  second 
description  of  the  evidence  above  noticed.  Whereupon  the 
plaintiffs  counsel  retracted  his  offer  of  having  it  struck  oat 
of  the  notes,  and  the  Chief  Justice  summed  up  the  whole  to 
the  jury ;  telling  them  that  the  issue  joined  on  the  record  was 
whether  the  trees  in  question  were  the  trees  and  freehold  of  the 
plaintiff,  who  claimed  the  trees  only,  and  not  the  soil  on  which 
they  grew  :  that  such  a  claim  might  exist  in  point  of  law ;  as  if 
one  grant  to  another  and  his  heirs  all  trees  in  such  a  part  of  a 
forest,  saving  the  soil ;  the  grantee  has  a  fee  to  take  in  alieno 
solo ;  or  if  one  grant  the  soil,  reserving  the  trees.  That  un- 
disputed possession  of  property  was  evidence  of  the  right  to  it, 
and  that  in  this  respect  the  direct  evidence  given  as  to  the  trees 
in  question  applied  very  strongly  in  support  of  the  plaintiff's  claim, 
independent  of  the  collateral  evidence  relative  to  other  parts  of  the 
belt,  which  was  objected  to.  And  the  Court,  after  particulariz- 
ing the  whole  of  the  evidence  of  the  first  description,  to  which 
no  opposing  evidence  had  been  offered  on  the  part  of  the  defen- 
dant, left  the  question  of  fact  to  the  jury,  which  was  a  special 
jury,  and  had  had  a  view ;  and  they  found  for  the  plaintiff ;  and 
on  being  asked  by  the  Court  whether  their  verdict  was  grounded 
upon  the  whole  of  the  evidence,  or  upon  that  only  which  applied 
exclusively  to  the  trees  in  question  in  the  Sower  Field;  they 
answered  that  it  was  upon  the  latter  evidence  exclusively. 

[  338  ]  Gleedf  in  moving  for  a  new  trial  in  last  Easter  Term,  stood 

upon  the  objections  which  had  been  made  at  the  trial  to  the 
admissibility  of  the  evidence,  both  as  to  the  reputation  that  the 
trees  within  the  belt  were  the  property  of  the  Stanley  family, 
and  also  as  to  acts  of  ownership  by  that  family  in  other  parts 
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of  the  belt  than  the  close  in  question,  belonging  to  third  persons ;  Stanley 
^hich  he  insisted  did  not  apply  to  the  issae  to  be  tried.  And  whitk. 
that  after  the  impression  had  been  made  by  such  evidence,  the 
i^hole  of  which  was  finally  summed  up  by  the  Court  and  sub- 
mitted to  the  jury,  it  was  no  answer  to  the  objection,  if  well 
founded,  that  the  jury  had  at  last  stated  that  their  verdict  was 
founded  upon  the  rest  of  the  evidence  exclusively. 

Lord  Ellenborough,  Gh.  J.  then  said :  If  lands  be  held  all 
under  one  general  title,  throughout  one  entire  district,  and 
here  the  one  entire  belt  may  be  considered  as  one  entire  district, 
I  see  no  objection  to  receiving  acts  of  ownership  in  different 
parts,  as  evidence  of  the  same  right  throughout  the  whole.  Why 
may  there  not  have  been  an  original  grant  of  the  whole  soil  of 
the  belt,  reserving  the  trees,  though  the  property  in  the  several 
closes  has  in  course  of  time  been  subdivided?  And  upon 
Gleed's  observing,  that  there  was  no  evidence  of  the  existence 
of  any  such  grant,  or  that  the  lands  round  the  belt  were  ever 
held  under  one  title :  and  besides  that,  if  a  grant  of  the  land, 
reserving  the  trees,  were  to  be  presumed,  the  presumption  could 
only  be  of  a  reservation  of  the  trees  then  growing ;  and  some 
of  the  trees  cut  and  taken  in  this  instance  were  of  50  years' 
growth,  and  consequently  must  have  sprung  up  long  since  any 
such  grant  and  reservation  could  have  been  made :  his  Lordship 
answered,  that  there  *may  be  a  grant  or  reservation  as  well  [  *339  ] 
of  trees  thereafter  to  grow  on  the  soil,  as  of  the  trees  then 
growing.! 

Bayley,  J. : 

Acts  of  ownership  will  be  evidence  of  a  grant  or  reservation 
formerly  made,  though  now  lost,  conformably  to  the  manner  in 
mrhich  the  rights  of  the  parties  continued  to  be  exercised.  And 
with  respect  to  the  evidence  of  declarations  of  tenants  and 
others  connected  with  other  parts  of  the  belt ;  it  may  be  ob- 
served, that  they  were  declarations  accompanying  acts  of  for- 

t  Vide  Sir  Francis  BarringtonU  ing,  together  with  all  trees,  &c.  which 
case,  8  Co.  Bep.  136  b.  The  grant  at  any  time  thereafter  should  grow 
there  was  of  all  trees,  &c.  then  grow-     in  that  part  of  the  forest. 
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8T1VLKT     bearance  of  the  owners  in  not  catting  trees  within  the  belt  when 
Whits,      occasions  occurred. 

The  CouKT,  however,  said,  they  would  grant  a  rule  to  shew 
cause  for  the  further  consideration  of  the  case.  But  when  it  was 
now  called  on  to  be  heard,  and  the  report  of  the  Chief  Justice  of 
Chester  had  been  read,  they  stopped  JoneSy  who  was  to  have 
shewn  cause  against  the  rule,  and  desired  to  hear  the  counsel 
in  support  of  it. 

Gleed  and  Coltman  then  argued  that,  without  the  production 
of  a  grant,  or  of  some  evidence  that  it  had  once  existed,  though 
it  were  now  lost,  the  Court  would  not  presume  that  a  freehold 
existed  in  the  trees  in  the  plaintiff,  independent  of  the  freehold 
in  the  soil,  which  was  in  the  defendant,  who  was  proved  to  be 
in  the  possession  of  the  land,  as  those  under  whom  he  claimed 
had  always  been.  This  would  be  a  freehold  within  a  freehold, 
[  •340  ]  which,  though  it  might  exist  by  grant,  would  never  be  *pre8iinied 
against  the  general  rule  of  law,  that  he  who  is  owner  of  the  soil 
shall  be  taken  to  have  every  product  of  it.  And  there  is  the 
more  reason  for  requiring  strict  proof  in  this  case,  inasmuch  as 
if  there  ever  had  been  such  a  grant,  it  might,  if  produced,  have 
been  found  to  be  confined  to  trees  then  growing. 

(Lord  Ellenbobouoh,  Ch.  J. :  The  terms  of  an  ancient  grant 
now  lost  must  be  collected  from  the  manner  in  which  the  right 
presumed  to  be  derived  under  it  has  been  exercised :  and  what 
objection  in  point  of  law  would  there  be  to  a  grant  or  reservation 
of  trees  then  growing,  or  thereafter  to  grow  upon  the  land.  If 
it  be  meant  to  be  contended,  that  there  can  be  no  such  thing  as 
a  freehold  in  trees  apart  from  the  general  ownership  of  the  land 
whereon  they  grow,  that  is  a  question  upon  the  record,  on  which 
you  may  move  in  arrest  of  judgment,  or  bring  a  writ  of  error.) 

Then  they  objected  more  particularly  to  the  evidence  given  of 
the  plaintiff's  right.  1st,  As  to  the  general  hearsay  evidence  of 
the  right  of  the  Stanley  family,  from  their  having  cut  trees 
within  other  parts  of  the  belt ;  it  did  not  appear  that  the  land 
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itself  in  such  parts  did  not  belong  to  them,  as  much  of  it  was     Btxsusi 
understood  to  do ;  and  in  such  case  no  inference  could  arise  in      whitb. 
favour  of  the  same  right  over  the  defendant's  close  :  besides  the 
general  objection  to  any  hearsay  evidence  of  a  private  right. 


(The  Court,  however,  seemed  to  consider  that  all  the  evidence 
of  this  description  was  merely  explanatory  of  acts  done,  or 
forborne  to  be  done,  in  particular  instances  by  the  owners  or 
occupiers  of  different  closes  round  the  belt ;  and  this  was  not 
further  pressed :  but  the  counsel  proceeded  to  comment  on  the 
particular  instances  proved  in  evidence.) 

They  then  objected  to  the  evidence  of  declarations  made  and  acts 
done  by  owners  and  occupiers  *of  other  closes  round  the  belt, 
held  under  different  titles  from  that  of  the  defendant.  One 
instance  spoken  to  was  by  the  witness  Edwards,  who  gave  in 
evidence  the  declarations  of  his  brother,  when  tenant  to  Edmon- 
stone,  upon  a  fall  of  trees  within  his  close,  that  the  trees  within 
the  belt  were  Sir  Thomas  Stanley's. 


[  ^341  ] 


(Lord  Ellenborough,  Ch.  J. :  That  was  a  declaration  by  the 
tenant  against  his  own  interest,  as  far  as  it  went,!  within  the 
ambit  claimed  by  the  Stanleys,  and  was  explanatory,  at  the  time, 
of  the  act  of  his  landlord,  forbearing  when  there  was  a  fall  of 
trees  in  the  close,  to  cut  any  within  the  ambit.) 

There  was  no  connexion  proved  between  the  titles  of  the  several 
owners  round  the  belt;  without  which  no  inference  could  be 
drawn  in  prejudice  of  one,  from  acts  of  ownership  exercised  by 
the  Stanley  family  against  others,  which  might  depend  upon  the 
different  terms  of  the  conveyances  to  each. 

(Lord  Ellenborough,  Ch.  J. :  The  same  law  may  be  shewn  by 


t  See  Richard  Li/ord'scaae,  11  Co. 
Hep.  48,  that  a  lessee  of  land  for  life 
or  years  has  a  particular  interest  in 
the  trees;  though  the  general  interest 
of  the  trees  remains  in  the  lessor ;  for 
the  lessee  shall  have  the  mast  and 
fruit  of  the  trees,  and  shadow  for  his 


cattle,  loppings  for  fuel,  and  repair 
of  fences,  &c. ;  but  the  interest  of  the 
body  of  the  trees  is  in  the  lessor,  as 
parcel  of  his  inheritance.  And  see 
also  Herldkinden* 9  ccwe,  4  Co.  Rep. 
63  b,  for  this  and  the  general  point 
of  the  present  case. 
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Btahlkt  general  evidence  to  govern  one  entire  district,  though  it  may 
Wbitb.  affect  the  rights  of  different  persons  in  different  parts.  It  is 
then  one  entire  thing,  quoad  that  district :  as  in  the  case  of  the 
border  law.  In  this  case  the  eye  may  see  that  there  is  one 
continuity  of  belt ;  and  the  witnesses  proving  that  the  Stanley 
family  have  asserted  the  same  right  from  time  to  time  against 
different  owners  in  different  parts  of  the  belt,  as  such,  is  evidence 
of  their  general  right :  and  this  may  be  supported  by  acknow- 
[  *342  ]      ledgments  of  others  interested  *to  contest  the  right. 

Lb  Blanc,  J. :  The  freehold  of  wastes  is  continually  asserted 
by  evidence  of  acts  of  ownerships  in  different  parts.) 

Still  the  objection  arises,  that  the  titles  of  these  several  owners 
are  derived  from  different  conveyances. 

LoBD  Ellenbobough,  Ch.  J. : 

The  presumption  from  the  evidence  is  that  all  the  land  of  the 
belt  belonged  originally  to  the  same  person,  and  that  when  he 
granted  it  out  to  others,  he  reserved  the  right  to  the  trees  then 
growing  or  thereafter  to  grow  in  the  soil :  and  he  and  those  claim- 
ing under  him  prove  their  right  by  exercising  acts  of  ownership  in 
cutting  and  taking  away  the  trees  from  time  to  time,  as  occasion 
requires,  in  different  parts  of  the  belt.  It  is  evidence  of  one 
reserved  right  in  the  original  grantor,  and  not  of  different  rights 
created  by  different  conveyances.  The  soil  of  the  whole  was  pro- 
bably granted  out  entire  in  the  first  instance,  reserving  the  trees; 
and  the  original  grantee  may  have  afterwards  granted  it  out,  in 
divided  portions,  to  different  persons.  Whatever  title  is  con- 
sistent with  the  established  course  of  enjoyment  may  be  proved 
by  such  enjoyment :  and  here  was  evidence  of  a  right  such  as  I 
have  stated,  and  there  is  no  evidence  of  any  adverse  right. 

It  was  then  suggested  that,  though  this  might  be  evidence  for 
the  plaintiff  of  his  having  an  interest  in  the  trees,  it  was  no 
evidence  of  a  freehold  interest  in  them,  as  claimed  by  him  in  his 
replication.  That  one  might  have  a  right  to  trees  as  a  profit 
apprender  in  another's  soil,  without  having  a  freehold  in  the 
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trees:  and  that  it  was  difficult  to  say,  how  one  could  have  a  Stanley 
freehold  in  the  trees  growing  in  another's  soil :  and  here  the  white. 
^plaintiff  does  not  claim  the  soil  itself.  But  Lord  Ellemborouoh,  [  •siS  ] 
Ch.  J.  observed,  that  the  plaintiff  may  not  have  claimed  the 
whole  that  he  was  entitled  to  :  and  that  perhaps  the  right  to  the 
land  itself  might  be  put  in  hazard,  if  the  defendant  could  succeed 
in  shewing  that  the  plaintiff  could  have  no  freehold  interest  in 
the  trees  apart  from  the  soil.  But  even  if  that  were  so,  perhaps 
a  reservation  of  the  trees  then  growing  or  thereafter  to  grow  in 
the  soil  might  be  taken  to  reserve  so  much  of  the  soil  as  was 
necessary  for  the  growth  and  sustentation  of  the  trees.  But 
without  deciding  that  question,  it  was  enough  to  say,  upon  a 
motion  for  a  new  trial,  that  the  evidence  sustained  the  right 
claimed ;  and  the  other  was  a  question  upon  the  record : 
Le  Blanc,  J.  observing,  that  the  plaintiff  admitted  by  the 
pleadings,  that  the  freehold  of  the  soil  was  in  the  defendant. 

And  the  rest  of  the  Court  agreeing,  the 

Rule  for  a  new  trial  was  discharged. 


DOE,   Lessee  of  WALL,   v.   LANGLANDS.  isn. 

(14  East,  370—374.)  -^J^^. 

A  testator,  possessed  of  real  and  personal  property,  after  several  r  gjQ  n 
pecuniary  legacies,  gave  and  bequeathed  **  all  and  every  the  residue  of 
his  property,  goods  and  chattels  to  be  divided  equally  between  A.  and 
B.,  share  and  share  alike,  after  all  his  debts  paid:"  and  in  fact  the 
personalty  was  not  quite  sufficient  to  pay  all  the  debts  and  legacies: 
but  held  that  the  word  *'  property,"  though  thus  followed  by  **  goods  and 
chattels,"  was  sufficient  of  itself  to  carry  the  realty. 

This  ejectment  was  brought  to  recover  possession  of  an  un- 
divided moiety  of  two  messuages  in  the  parish  of  St.  George  in 
the  East,  in  Middlesex,  and  the  plaintiff  recovered  a  verdict  at 
the  sittings  at  Westminster,  bafore  Lord  EUenborough,  Ch.  J., 
subject  to  the  opinion  of  the  Court  upon  this  case. 

Thomas  Doran,  being  seised  in  fee  of  the  premises  in  question, 
hj  his  will  dated  24th  of  July,  1808,  and  duly  executed,  (after 
giving  several  pecuniary  legacies,)  bequeathed  to  Mrs.  Brown, 


554  1811.    K.  B.     14  BAST,  S70— 371.  [b.b. 

DoK,  his  sister,  lOZ. ;  and  then  bequeathed  as  follows:  "To  Bosey 
Wall,  Doran  and  Edward  Wall  I  give  and  bequeath  all  and  every 
LANOLANDfl.  *^®  residue  of  my  property,  goods,  and  chattels,  to  be  divided 
equally  between  them,  share  and  share  alike,  after  all  my  debts 
are  paid."  And  he  appointed  Mr.  Short  and  P.  Delany, 
executors ;  the  latter  of  whom  prepared  the  will.  The  personal 
estate  of  the  testator  was  worth  400u,  which  was  not  sufficient, 
by  702.,  to  pay  all  his  debts  and  legacies.  Mrs.  Brown  and 
Bosey  Doran  were  sisters  and  heirs  at  law  of  the  testator.  The 
testator  left  no  widow,  or  child,  or  brother.  Edward  Wall,  (the 
lessor  of  the  plaintiff,)  one  of  the  residuary  devisees,  was  the 
testator's  cousin.  The  will  contained  no  other  words  concerning 
the  property  of  the  testator,  except  those  before  mentioned.  If 
the  plaintiff  were  entitled  to  recover,  the  verdict  was  to  stand : 
if  not,  a  verdict  was  to  be  entered  for  the  defendant. 

[  371  ]  This  case  was  argued  in  ]ast  Easter  Term  by  Comyn  for  the 

plaintiff,  and  Storks  for  the  defendant ;  and  the  argument  turned 
upon  the  meaning  of  the  word  "  property  "  in  the  will ;  whether, 
coupled  as  it  was  with  the  word  "  goods  "  and  "  chattels,"  it  was 
sufficient  to  pass  the  fee  in  the  messuages  in  question  to  Bosey 
Doran  and  Edward  Wall.  For  the  plaintiff  were  cited  several 
cases  where  the  word  **  estate  "  t  was  held  to  pass  the  fee ;  and 
Doey,  Lainchbury,l  where  the  word  "property,"  though  coupled 
with  **  money,  stock,  and  effects,"  was  held  equally  comprehen- 
sive. And  the  case  of  Itoe  v.  Yeud^  was  said  to  be  distinguish- 
able from  this,  on  account  of  the  subsequent  enumeration  of  the 
several  species  of  "  personal  property,"  of  which  the  testator  was 
possessed,  and  which  alone  he  seemed  to  have  had  in  his  con- 
templation by  the  devise  of  the  remainder  of  his  property.  For 
the  defendant,  the  last-mentioned  case  was  principally  relied  on, 

t  8oo  most  of  tho  earlier  cases  on  Chapman ,   2  B.  R.  *too  (1  H.  Blac. 

this  point  collected  in  Mr.  Cox's  note  223).    And  see  further  Dot  v.  Wood" 

to  the  case  of  Barry  v.  Edgeworih^  houLse^  4  T.  R.  89 ;   Boe  v»   Wright, 

2  P.  Wms.  523,  325,  with  the  addition  7  East,  259 ;  and  Barnes  v.  Faich,  7 

afterwards  of  Macaree  v.  Tall,  Ambl.  R.  R.  127  (8  Ves.  604). 

181 ;  Stiles  v.  Wal/ord,  2  Blac.  Rep.  J  11  East,  290 ;  and  see  also  Doe  v. 

938 ;  Holdfast  v.  Marten,  1  R.  R.  243  Boper,  ib,  518,  to  the  same  effect. 

(1   T.  R.  411);   Fletcher  v.   8mit<m,  §  2  Bos.  &  P.  (N.  R.)  214. 
1  R.  R.  575  (2  T.  R.  656) ;  and  Doe  v. 
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as  shewing  that  the  word  "property,"  when  coupled  with  other        Boe, 


of 

words  indicative  of  personal  property  only,  is  not  sufficient  to       wall, 

pass  the  fee.     Conformable  to  which  was  the  opinion  of  Lord  lj^qlakds. 

Chancellor  Cowpbr,  in  Cliffe  v.  Gibbons, \  even  where  the  devise 

was  of  all  a  man*s  "  estate,  goods,  and  chattels :  "  and  of  Lord 

Hardwicke,  in  TimeweU  v.  Perkins, X   and  in  Bailis  v.  Gale,% 

And  this  was  also  likened  to  Camfield  v.  Gilbert\\  where  a  devise 

of  the  residue  of  ^effects,  after  a  partial  disposition  of  real  and       [  *372  ] 

personal  estate,  was  held  not  to  carry  "  real  "  effects. 

The  Court  took  time  to  consider  the  case ;  and  now. 

Lord  Ellenborough,  Ch.  J.  delivered  the  judgment  of  the  Court 
(after  stating  the  case) : 

The  only  question  on  this  case  was  whether  by  the  words,  "  all 
and  every  the  residue  of  my  property,  goods,  and  chattels," 
these  freehold  messuages  passed?  If  they  passed  by  these 
words,  the  plaintiff  is  entitled  to  recover :  if  not,  a  verdict  is  to 
be  entered  for  the  defendant.  That  "  property  "  is  a  term  suffi- 
cient to  pass  real  estate,  when  used  in  a  last  will,  is  not  dis- 
puted ;  and  the  question  is  whether  the  generality  of  its  significa- 
tion be  restrained  by  any  other  words  in  the  same  instrument, 
or  whether  from  the  whole  texture  of  the  will,  or  from  any  par- 
ticular clauses  in  it,  an  intention  in  the  testator  to  use  it  in  a 
more  confined  sense  can  be  made  appear.  The  argument,  on 
the  part  of  the  defendant,  chiefly  rested  on  the  want  of  any  in- 
troductory words,  expressing  an  intention  to  dispose  of  every 
thing  the  testator  had  ;  on  the  prior  bequests  in  the  will,  being 
of  mere  pecuniary  legacies;  and  on  the  word  "  property  "  being 
immediately  followed  by  words  of  mere  strict  personal  property, 
viz.  "  goods  and  chattels : "  which  it  was  contended  restrained 
the  generality  of  the  term  "property"  before  used.  And  the 
late  case  in  the  Court  of  Common  Pleas  of  Roe,  ex  d.  Helling,  v. 
Yeud,  2  Bos.  &  P.  (N.  E.)  214,  was  relied  on  as  in  point.  Very 
little  inference  of  intention  can  be  drawn  from  mere  formal 
words  of  introduction ;  though  we  certainly  find  them  in  some 

t  2  Ld.  Haym.  1326.  §  2  Yes.  Sen.  51. 

X  2  Atk.  102.  Il  7  B.  B.  892  (3  East,  516). 
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Dob,        cases  called  in  aid  to  shew  that  a  man  did  not  mean  to  die 

XjCtWiiC  of 

\Sall,  intestate  as  to  any  part  of  his  property;  and  the  making  a  will 
Laisqlandp.  ^*  ^^^  ™*^y  ^^^^  ^  *U8ed  as  affording  such  an  inference.    In 

[  •373  ]  Ifuxtep  V.  Brooman,  1  Brown's  Ch.  Ca.  487,  there  were  no  intro- 
ductory words,  nor  any  expression  in  the  will  pointing  at  the 
real  estato ;  and  yet  the  words,  "  I  give  and  bequeath  all  I  am 
worth,  except  80Z.,"  were  held  to  pass  real  estate.  And  surely 
"all  and  every  my  property,"  or  "the  residue  of  my  property," 
is  as  comprehensive  as  "  all  I  am  worth."  This  brings  it  to  the 
question,  which  is  the  material  one  in  the  case,  whether  the 
words  immediately  following  the  word  "  property"  are  descrip- 
tive of  the  kind  of  property  the  testator  intended  to  give ;  the 
same  as  if  he  had  said,  "  namely  or  viz.  my  goods  and  chattels ;  " 
which  would  have  confined  it  to  that  species  of  property.  But 
we  do  not  feel  ourselves  warranted  in  so  reading  them.  The 
more  obvious  and  liatural  sense  is  that  they  are  to  be  taken 
cumulative,  that  is,  as  property,  and  goods  and  chattels.  And 
we  think  this  case  distinguishable  from  Roe  d.  Helling  v.  Yeud^ 
in  C.  B.,  where  the  bequest  was  to  five  persons  whom  the  testator 
made  his  executors,  and  where  the  enumeration  at  the  end  of  his 
will  was  very  particular,  and  was  considered  by  the  Court  as  in- 
capable of  meaning  any  thing  but  an  enumeration  of  what  the 
testator  supposed  to  be  included  in  his  bequest.  The  clause  in 
that  case  specified  goods,  stock,  bills,  bonds,  book-debts, 
securities,  and  funded  property :  and  if  it  were  so  incapable  of 
being  understood  otherwise  than  as  enumerating  what  he  meant 
to  include  in  his  expression  of  "  property,"  (and  which  that 
Court  appears  to  have  thought,)  the  conclusion  was  necessary, 
that  personal  property  only  could  pass.  The  words  in  this  case 
do  not  seem  to  us  as  requiring  any  such  limited  construction  of 

[  *374  ]  the  word  "  property  "  before  used,  ♦and  therefore  we  think  the 
two  messuages  passed  to  the  devisees.     The  consequence  is  that 

the 

Poatea  must  be  delivered  to  the  plaintiff. 
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If  a  neutral  American  ship,  insured  here,  be  captured  by  a  French  I-  ^^^  J 
ship,  and  condemned  in  a  French  court  as  prize,  upon  the  express 
ground  stated  in  the  sentence  of  condemnation,  (which  is  evidence  for 
this  purpose),}  that  the  ship  was  not  properly  documented  according  to 
the  existing  treaty  between  France  and  the  United  States  of  America 
(conjointly  with  the  suppression  of  papers  by  the  captain  after  the 
capture;  on  which  no  opinion  was  given  by  the  Court);  the  neutral 
assured  cannot  recover  their  loss  against  the  British  underwriter, 
although  there  was  no  warranty  or  representation  that  the  ship  was 
American ;  the  neglect  of  the  shipowners  themselves,  who  are  bound  at 
their  peril  to  provide  proper  national  documents  for  their  ship,  being  in 
such  a  case  the  efficient  cause  of  the  loss.  Neither  can  the  agent  of  the 
assured,  some  of  whom  were  also  interested  in  the  cargo  as  well  as  the 
ship,  recover  for  the  loss  of  the  cargo  insured,  which  was  also  condemned 
at  the  same  time  and  for  the  same  reason ;  such  assured  of  the  goods 
being  implicated  in  the  same  neglect  in  their  character  of  shipowners. 
But  it  is  otherwise  in  the  case  of  a  mere  assured  of  goods,  who  is  not 
answerable  for  the  proper  documenting  of  the  ship,  without  a  warranty 
or  representation  of  her  national  character. 

Tms  was  an  action  by  the  assured  against  an  underwriter,  on 
a  policy  of  assurance  effected  by  the  plaintiffs  on  the  ship  Eliza, 
at  and  from  Virginia  to  a  market  in  Holland  or  Germany,  with 
leave  to  touch  at  or  off  Falmouth  for  orders,  and  also  with 
liberty  in  that  voyage  to  proceed  to  any  port  or  places  whatso- 
ever, to  seek,  join,  and  exchange  convoy,  to  take  papers  and 
clearances  for  any  ports  or  places  whatsoever,  at  a  premium  of 
12  guineas  per  cent.,  with  various  returns.  The  policy  stated 
the  insurance  to  be  on  ship  valued  at  4,050Z.,  on  freight  valued 
at  SfOOOl.  and  on  certain  goods  specified  at  different  valuations, 
and  on  other  goods.  The  declaration  stated  that  the  ship  sailed 
upon  the  voyage  insured  with  the  specified  cargo.  In  one  count. 
Bell,  Gumming,  and  C.  and  F.  Whittle  and  Morgan,  were  alleged 
to  be  interested  in  the  ship  and  freight ;  and  Bell,  Gumming, 

t  Cited  in  the  judgment  delivered  (1875)   2  App.  Cas.  284,  46  L.  J. 

by  Blackbuhw,  J.  in  Dudgeon  v.  Q.  B.  409,  36  L.  T.  382.    The  main 

Pembroke  (1874)  L.  B.  9  Q.  B.  581,  question  however  in  that  case  was  as 

594,  43  L.  J.  Q.  B.  220,  31  L.  T.  to  whether  there  was   an   implied 

31.    That  judgment  was   reversed  warranty  of  seaworthiness  in  a  tlmo 

in  the  Exchequer  Chamber  (1875)  policy. — R.  C. 

1  Q.  B.  D.   96,  34  L.  T.  36,  but  t  See  note  to  Calvert  v.  Bovt'U,  4 

affirmed   by  the   House  of  Lords  B.  B.  520.— B.  C. 
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and  C.  and  F.  Whittle  in  the  cargo,  to  the  amount  insured ;  and 
in  another  count  the  interest  in  ship,  freight,  and  cargo,  was  laid 
generally  in  Bell,  Gumming,  and  C.  *and  F.  Whittle.  The 
declaration  further  averred  that  the  ship  and  cargo  were  totally 
lost  by  capture  in  the  course  of  the  voyage,  and  that  the  assured 
had  expended  a  large  sum  in  endeavouring  to  recover  them.  At 
the  trial  before  Lord  Ellenborough,  Ch.  J.  at  Guildhall,  a  verdict 
was  found  for  the  plaintiffs  for  804L  7«.,  subject  to  the  opinion 
of  the  Court  on  the  following  case. 

The  policy  was  effected  by  the  plaintiffs  as  agents  for  Bell, 
Gumming,  C.  and  F.  Whittle,  and  Morgan,  who  are  citizens  of 
the  United  States  of  America,  and  were  interested  in  the  ship, 
freight,  and  cargo,  as  averred  in  the  declaration.  These  persons 
all  resided  within  the  United  States  of  America  at  the  time  when 
the  insurance  was  effected,  and  have  continued  to  reside  there 
ever  since.  No  warranty  or  representation  was  made  to  the 
defendant  that  the  ship  or  cargo  were  American  ;  but  both  the  ship 
and  cargo  were  American  in  point  of  fact.  The  ship  sailed  from 
Norfolk  in  Virginia  on  the  10th  of  July,  1809,  with  a  cargo  of 
the  description  mentioned  in  the  policy,  and  on  the  10th  of 
August  following  was  captured  off  Plymouth  by  the  French 
privateer  Jean  Bart,  and  carried  into  Brehat ;  and  the  ship  and 
cargo  were  afterwards  condemned  by  a  sentence  of  the  Imperial 
Gouncil  of  Frizes  at  Paris  ;  the  same  being  a  court  of  competent 
jurisdiction  on  this  subject.  In  the  narrative  part  of  that 
sentence  it  is  stated  that  there  was  found  on  board  the  said  ship, 
among  other  papers,  the  following.  A  passport,  in  four 
languages,  in  the  usual  form,  dated  at  Norfolk,  27th  June,  1809, 
signed  by  the  President  of  the  U.  S.,  countersigned,  and  sealed  ; 
stating  Norfolk  to  be  the  place  of  departure,  and  Tonningen  the 
place  of  destination.  It  states,  as  do  all  the  other  passports, 
''  that,  prior  to  the  departure,  the  captain  shall  make  oath  that 
the  *ship  belongs  to  none  but  citizens  of  the  U  .S.,  and  that  the 
act  of  such  affidavit  shall  be  written  at  foot  thereof ;  the  form 
whereof  is  in  substance  printed  thereunder :  the  blanks  are  filled 
up  with  the  hand,  but  it  is  neither  signed  nor  sealed."  The 
sentence  goes  on  to  allege  that  the  following  amongst  other 
reasons  for  confiscation  presented  itself  in  the  memorials.     ''  The 
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passport  expresses  that  the  captain  is  to  make  oath,  previous  to 
her  departure,  that  the  ship  belongs  to  citizens  of  the  U.  S., 
and  that  this  act  is  to  be  written  underneath  the  passport.     Now 
the  form  of  this  affidavit,  it  is  true,   is  printed  according  to 
custom ;  the  blanks  are  even  filled  up  with  writing ;  but  there  is 
neither  seal  nor  signature  thereto.     It  is,  therefore,  a  nonentity, 
and  the  passport,  which  necessarily  supposes  it,  is  likewise  of  no 
value.    According  to  the  convention  of  the  8th  Vendemiaire,  9th 
year,  an  American  captain  who  shall  have  lost  his  passport  is 
permitted  to  supply  that  defect  by  other  proofs  of  neutrality ; 
but  here  it  is  not  the  case.     Jacob  Vickery  is  furnished  with  a 
passport,  which  the  public  officer  has  refused  to  sign,  no  doubt 
because  the  nationality  of  the  captain,  or  that  of  the  owners,  did 
not  appear  to  him  sufficiently  substantiated.     The  passport,  there- 
fore, has  continued  to  be  nothing  more  than  a  form  ;  it  is  destitute 
of  that  which  ought  to  complete  it ;  and  the  captain  has  navigated 
^thout  a  passport.     This  is  what  the  Council  decided  on  the 
16th  Thermidor,  8th  year,  in  confiscating  the  prize  made  by  the 
privateer  the  Spartiate,  of  the  American  ship  the  Republican, 
which  had  a  passport  in  which  the  affidavit  was  not  signed." 
After  further  stating  the  proces  vei-bal  and  other  proceedings  that 
had  been  had,  the  sentence  proceeds  to  condemn  the  ship  and 
cargo  *in  the  following  terms.     "Whereas  it  appears  by  the 
pleadings,  that  Captain  Jacob  Vickery,  while  at  sea,  took  some 
papers  out  of    his    trunk  previous  to  his  going  aboard  the 
privateer,  and  delivered  them  to  the  second  mate,  who  has,  since 
his  arrival  at  Brehat,  caused  them  to  be  returned  to  the  captain. 
That  this  fact  is  corroborated  by  John  Thomas,  chief  mate,  and 
by  William  Barker  and  John  Bobinson,  seamen  ;  and  that  these 
papers  having  never  since  re-appeared,  no  doubt  remains  but 
they  have    been  withdrawn,   and    that   there   is  the   greater 
reason  to  apply,  with  all  its  severity,  the  third  article  of  the 
regulation  of  the  26th  July,  1778.    That  the  denial  of  the  second 
mate,  to  whom  the  papers  were  given,  and  the  tergiversations  of 
the  captain,  constitute  a  sufficient  proof  that,  if  they  had  come 
to  light,  they  would  have  betrayed  the  prize.     That  in  truth  the 
captain  (although  contradicting  himself  in  his  interrogatory  and 
in  his  declaration  before  the  Council)  pretended  that  the  papers, 
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BsLL       by  him  given  at  sea  to  his  second  mate,  were  no  others  than  the 

V.  second  set  of  papers  for  Amsterdam,  which,  on  the  12th  of 

CAB0TAIBF.   j^^g^Bt^  jjjj^  j^j  of  their  entry  into  Brehat  Boads,  he  had,  in  the 

presence  of  several  persons,  delivered  to  the  officer  of  police, 
and  which  were  added  to  the  package  containing  the  papers 
which  the  privateer  had  taken  possession  of.  But  the  contrary 
is  evident,  as  well  from  the  verbal  process,  which  was  very 
minately  drawn  up  at  the  time  of  their  arrival  at  Brehat,  on  the 
12th  and  18th  of  August,  by  the  officer  of  the  police,  who  alone 
acted ;  as  from  the  certificate  delivered  by  the  same  officer  on 
the  16th  of  January  last,  which  proves,  in  the  most  formal 
manner,  that  the  package  of  ship's  papers,  which,  at  the  time  of 
[  ^378  ]  the  inventory  *being  drawn  up,  comprised  the  Amsterdam 
papers,  was  opened  a  short  time  after  their  arrival  at  Brehat, 
but  there  being  no  interpreter  present  that  could  give  a  descrip- 
tion thereof,  it  was  sealed  up  with  the  seal  of  Captain  Yickery 
and  that  of  the  mayoralty,  and  that  no  papers  were  enclosed 
therein  besides  those  found  on  its  being  opened.  Whereas  also 
the  affidavit,  the  form  whereof  is  at  foot  of  the  passport  of 
the  President  of  the  U.  S.,  not  being  furnished  with  any 
signature,  it  follows  that  the  passport  does  not  fulfil  the  con- 
ditions required  by  the  convention  of  the  8th  Yendemiaire,  9th 
year,  in  order  to  make  it  valid,  and  that  therefore  it  ought  to  be 
considered  as  of  no  effect;  which,  together  with  the  circum- 
stances of  the  withdrawing  the  papers,  involves  the  confiscation 
of  the  prize,  and  renders  it  unnecessary  to  enter  into  the  merits 
of  the  other  charges  brought  by  the  captors  concerning  the 
navigation  of  the  Eliza.  Our  Council  decides  that  the  capture 
made  by  the  privateer,  the  Jean  Barty  of  the  ship  Eliza,  under 
American  colours,  carried  into  Brehat,  is  good  and  lawful; 
and  therefore  adjudges  to  the  owner  and  crew  of  the  said 
privateer  as  well  the  said  ship  as  the  goods  of  her  loading ;  the 
whole  to  be  sold  in  manner  and  form  prescribed  by  the  laws  and 
regulations  concerning  prizes,  and  the  neat  proceeds  to  be  paid 
over  to  the  said  owner  and  crew." 

By  the  fourth  article  of  the  convention  between  the  French 
Bepublic  and  the  U.  S.  of  America,  concluded  at  Paris  the  30th 
of  September,  1800,  it  is  provided  as  follows :  ''  Property  cap- 
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tured  and  not  yet  definitively  condemned,  or  ^hich  may  be  cap-        Bbll 
tared  before  the  exchange  of  ratifications,  (contraband  goods    ^  ^^  ®" 
destined  to  an  enemy's  port  excepted)  shall  be  mutually  restored    ^-^mtaibs. 
on  *the  following  proofs  of  ownership,  viz.  the  proof  on  both      [  ♦STQ  ] 
sides,  with  respect  to  merchant  ships,  whether  armed  or  unarmed, 
shall  be  a  passport  in  the  form  following.    To  all  who  shall  see 
these  presents  greeting :    It  is  hereby  made  known,  that  leave 
and  permission  has  been  given  to  ,  master  and 

commander  of  the  ship  called  ,  of  the  town  of  , 

burthen  tons  or  thereabouts,  lying  at  present  in  the 

port  and  haven  of  ,  and  bound  for  ,  and 

laden  with  .    After  that  his  ship  has  been  visited 

and  before  sailing,  he  shall  make  oath  before  the  officers  who 
have  the  jurisdiction  of  maritime  afiairs,  that  the  said  ship 
belongs  to  one  or  more  of  the  subjects  of  ,  the 

act  whereof  shall  be  put  at  the  end  of  these  presents.  As  like- 
wise that  he  will  keep  and  cause  to  be  kept,  by  his  crew  on  board, 
the  marine  ordinances  and  regulations,  and  enter  in  the  proper 
ofi&ce  a  list  signed  and  witnessed,  containing  the  names  and  sur- 
names, the  places  of  birth  and  abode  of  the  crew  of  his  ship,  and 
of  all  who  shall  embark  on  board  her,  whom  he  shall  not  take  on 
board  without  the  knowledge  and  permission  of  the  officers  of 
marine.  And  in  every  port  or  haven  where  he  shall  enter  with 
his  ship,  he  shall  shew  this  present  leave  to  the  officers  and 
judges  of  the  marine,  and  shall  give  a  faithful  account  to  them 
of  what  passed  and  what  was  done  during  his  voyage ;  and  he 
shall  carry  the  colours,  arms,  and  ensigns  of  the  French 
Republic  (or  of  the  United  States)  during  his  voyage.  In  wit- 
ness whereof  we  have  signed  these  presents,  and  put  the  seals  of 
our  arms  thereunto,  and  caused  the  same  to  be  countersigned 
by  at  ,   the  day  of  , 

Anno  Domini  .    And  the  passport  will  be  suffi- 

cient *without  any  other  paper ;  any  ordinance  to  the  contrary  [  •380  ] 
notwithstanding :  which  passport  shall  not  be  deemed  requisite 
to  have  been  renewed  or  recalled,  whatever  number  of  voyages 
the  said  ship  may  have  made,  unless  she  shall  have  returned 
home  within  the  space  of  a  year.  Proof  with  respect  to  the 
cargo  shall  be  certificates,  containing  the  several  particulars  of 
B.B. — ^voL.  xn.  0  0 
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the  cargo,  the  place  whence  the  ship  sailed,  and  whither  she  is 
bound :  so  that  the  forbidden  and  contraband  goods  may  be  dis- 
tinguished by  the  certificates ;  which  certificates  shall  have  been 
made  out  by  the  officers  of  the  place  whence  the  ship  set  sail,  in 
the  accustomed  form  of  the  country.  And  if  such  passports  or 
certificates,  or  both,  shall  have  been  destroyed  by  accident  or 
taken  away  by  force,  their  deficiency  may  be  supplied  by  such 
other  proofs  of  ownership  as  are  admissible  by  the  general  usage 
of  nations."  By  the  17th  article  of  the  said  convention  it  is  pro- 
vided that,.'' when  one  party  shall  be  engaged  in  war,  and  the 
other  party  shall  be  neutral,  the  ships  of  the  neutral  party  shall 
be  furnished  with  passports  similar  to  that  described  in  the  4th 
article,  that  it  may  appear  thereby  that  the  ships  really  belong 
to  the  citizens  of  the  neutral  party :  and  that,  if  the  ships  be 
laden,  they  shall  be  provided  not  only  with  the  passports  above- 
mentioned,  but  also  with  certificates  similar  to  those  described  in 
the  same  article ;  so  that  it  may  be  known  whether  they  carry 
any  contraband  goods."  By  an  additional  article  inserted  previous 
to  the  ratification,  it  was  agreed  "  that  this  convention  should 
be  in  force  for  the  term  of  8  years  from  the  time  of  exchange  of 
ratifications."  The  convention,  with  this  additional  article,  was 
ratified  by  the  President  of  the  U.  S.,  and  by  the  First  Consul  of 
the  French  Bepublic ;  and  the  ratifications  were  exchanged  *at 
Paris  on  the  81st  July,  1801.  By  an  arret  for  the  regulation  of 
the  French  Marine,  dated  26th  July,  1778,  article  8,  referred  to 
in  the  above  sentence  of  condemnation,  it  is  declared  **  that  all 
vessels  with  their  cargoes,  whether  neutral  or  alUed,  from  which 
any  papers  have  been  thrown  into  the  sea,  suppressed,  or 
abstracted,  shall  be  declared  good  prize,  upon  proof  that  papers 
have  been  thrown  into  the  sea,  without  enquiring  what  those 
papers  were,  or  by  whom  thrown,  and  though  sufficient  remain 
to  prove  that  the  ship  and  cargo  belonged  to  friends  or  cJlies." 
If  this  Court  were  of  opinion  that  the  plaintiffs  were  entitled  to 
recover,  the  verdict  was  to  stand :  otherwise,  a  nonsuit  was  to  be 
entered. 

[The  case  having  been  argued :] 

Lord  Ellenbobouoh,  Ch.  J.  said  that  it  was  not  from  any 
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doubt  which  he  entertained  upon  the  present  question  that  he 
\^ished  to  look  further  into  the  cases  which  had  been  cited, 
tefore  the  Court  delivered  their  opinion  upon  this  case;  but 
from  a  desire  to  avoid  using  expressions  unnecessarily,  which 
might  be  considered  as  clashing  with  other  cases,  he  thought  it 
more  advisable  to  take  ^further  time  for  consideration.  Towards 
the  end  of  the  Term  his  Lordship  delivered  the  judgment  of  the 
Court : 
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This  was  an  insurance  upon  the  ship  Eliza,  her  freight  and 
'  goods,  effected  by  the  plaintiffs  as  agents  for  certain  citizens 
of    America,  the    proprietors  thereof,   in  whom  the    interest 
in    these    three    several    subjects   of   insurance    was    averred 
in  the  declaration  to  be.     There  was  no  warranty  or  repre- 
sentation made  to  the  defendant,  that  the  ship  or  cargo  was 
American  ;  though  they  were  so  in  point  of  fact.     The  ship  was 
captured  in  the  course  of  her  voyage  by  the  Jean  BarU  a  French 
privateer,  and  condemned  by  the  Imperial  Council  of  Prizes  at 
Paiifl.    A  passport  is  stated  to  have  been  found  on  board  the 
ship,  but  that  there  was  neither  seal  or  signature  to  the  affidavit 
underneath  such  passport,  as  required  by  the  treaty  between 
Prance  and  America.     The  sentence,  reciting  that,  "  Whereas 
the  affidavit,  the  form  whereof  is  at  the  foot  of  the  passport  of 
the  President  of  the  United  States,  not  being  furnished  with  any 
signature,  it  follows  that  the  passport  does  not  fulfil  the  condi- 
tions required  by  the  convention  of  the  8th  Vendemiaire,  9th 
jear,  in  order  to  make  it  valid  ;  and  that  therefore  it  ought  to  be 
considered  as  of  no  effect ;  which,  together  with  the  circumstance 
of  the  withdrawing  the  papers,  involves  the  confiscation  of  the 
prize,  and  renders  it  uimecessary  to  enter  into  the  merits  of  the 
other  charges  brought  by  the  captors  concerning  the  navigation 
of  the  ship  Eliza :  our  Council  decides,  that  the  capture  made 
by  the  privateer   (the  Jean  Bart)   of    the  ship  Eliza^  under 
American  colours,  carried  into  Brehat,  is  good  and  lawful ;  and 
proceeds  to  adjudge  the  ship,  goods,  &c.  to  be  sold  in  manner 
*and  form  prescribed  by  the  regulations  concerning  prizes," 
&c.     This  is  unquestionably  such  an  adjudication  of  the  capture 
of  the  property  assured  as  prize,  as  primd  facie  entitles  the 
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Brll       plaintiff  to  recover  as  for  a  loss  by  capture  within  the  terms  of 
V.  his  policy.    Bat  as  the  sentence  is  in  our  opinion  equally  to  be 

▲BCTAiBfl.  regar^joj^  i^g  evidence  of  the  facts  inducing  the  condenuiation, 
and  upon  which  the  condemnation  proceeds,  as  of  the  judicial 
act  of  condemnation  itself,  it  is  material  to  look  at  the  alleged 
ground  of  condemnation,  in  order  to  see  whether  it  has  been 
occasioned  by  any  act  or  neglect  on  the  part  of  the  assured ;  for 
if  it  has  been  so  occasioned,  it  would  not  be  a  loss  against  which 
the  assured  would,  upon  any  principle  of  reason  or  justice  as 
applied  to  this  species  of  contract,  he  required  to  indemnify  him : 
the  indemnity  stipulated  on  his  part  being  only  against  the  perils 
described  in  the  policy,  as  far  as  they  operate  upon  the  property 
insured  adversely,  and  not  through  the  medium  of  any  act  or 
neglect  on  the  part  of  the  assured  himself,  producing  the  loss  of 
the  property  insured.  In  the  present  case,  (l&yii^  out  of  our 
consideration  the  subtraction  of  the  papers,  solely  because  the 
defendant's  counsel,  relying  on  the  other  objection  being  in  his 
favour,  has  chosen  expressly  to  renounce  relying  in  argument 
on  such  subtraction  as  a  competent  ground  of  condemnation,) 
the  nullity  of  passport  from  the  defects  stated  as  belonging  to  it, 
and  to  which  the  underwriter's  objection  is  confined,  is  the  cir- 
cumstance immediately  inducing  the  condemnation  in  question, 
and  for  which  the  owner  is  responsible  ;  and  that,  whether  the 
want  of  this  document  arose  from  his  own  default,  or  from  that 
of  his  captain ;  inasmuch  as  there  is  no  count  for  barratry  in 
this  declaration,  nor  any  evidence  suggested  to  support  it,  if 

[  *39S  ]  there  had  been  such  a  *count.  But  it  is  said,  inasmuch  as  there 
was  no  warranty  or  representation  of  the  ship  being  American  in 
this  case,  that  upon  the  authority  of  Daw$on  and  Another  v.  Atty, 
7  East,  867,  and  in  conformity  to  the  principle  of  our  decision 
in  that  case,  we  are  bound  to  hold  the  want  of  proper  documents 
(required  by  the  treaty  between  France  and  America)  to  be 
immaterial.  But  it  will  be  recollected  that  this  was  laid  down 
in  the  case  of  an  insurance  upon  goods ;  where  the  owner  of 
goods  has  no  concern  in  the  obtaining  of  the  proper  documents 
with  which  the  vessel  is  to  be  furnished  for  her  voyage :  and  if 
that  which  is  laid  down  as  said  by  me  at  Nisi  Prius  in  p.  867  of 
that  case,  be  so  qualified,  viz.  by  a  reference  to  the  insurance  as 
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being  on  goods,  nothing  will  be  found  which  will  even  colourably 
be  at  variance  with  what  is  held  by  us  on  the  present  occasion. 
In  p.  868  of  that  case  I  am  reported  as  having  said,  with  the 
eoncorrence  of  the  other  Judges,  ''  that,  as  the  ship  was  not  re- 
presented to  be  American  at  the  time  when  the  insurance  was 
effected,  the  assured  was  not  bound  by  it ;  and  there  being  no 
xmdertaking  in  the  policy  itself  that  she  was  an  American,  there 
^as  no  necessity  for  her  being  documented  as  such."     This  is 
also  true  with  reference  to  a  policy  such  as  that  was,  on  goods. 
JBat  in  a  policy  on  ship,  (and  this  whether  there  is  a  warranty  or 
representation  respecting  the  nation  to  which  a  ship  belongs  or 
not,)  as  the  shipowner  is  bound  to  have  such  documents  as  are 
required  by  treaties  with  particular  nations  on  board,  to  evince 
liis  neutrality  in  respect  to  such  nations ;  the  want  of  them  in 
the  event  of  capture,  and  when  the  production  of  them  becomes 
necessary,  is  most  material.     But  in  respect  to  a  ship  which  is 
not  the  object  either  of  representation  or  warranty,  the  existence 
of  *8uch  papers  at  the  conmiencement  of  the  voyage  (which  in 
Rich  V.  Parker,  7  T.  E.  705,  t  were  held  necessary  to  a  warranted 
ship,)  or  the  want  of  them  at  any  other  time  or  for  any  other 
purpose  but  the  one  above  specified,  is  immaterial.    In  Christie 
V.  Secretan,  8  T.  B.  192,  it  might  be  sufficient  to  sustain  the 
judgment  as  given  in  favour  of  the  plaintiffs,  to  say  that  that  was 
also  the  case  of  an  insurance  on  goods,  without  warranty  or  re- 
presentation as  to  the  nation  of  the  ship ;  and  that  in  such  case 
the  assured,  the  owner  of  goods,  was  not  liable  to  suffer  in 
respect  of  his  insurance,  on  account  of  any  defect  in  the  docu- 
ments belonging  to  the  ship,  with  the  procurement  or  existence 
of  which  he  had  no  concern :  but  the  judgment  certainly  rests 
upon  a  different  foundation ;  indeed  upon  one  which  (according 
to  the  opinion  we  have  intimated,  viz.  that  the  alleged  grounds 
of  a  foreign  sentence,  as  well  as  the  sentence  itself,  are  to  be 
looked  to,)  must  be  deemed  by  us  more  questionable.    In  respect 
to  the  case  now  before  us,  upon  the  single  ground  which  has 
been  already  suggested,  namely,  that  the  three  subjects  of  insur- 
ance, ship,  goods,  and  freight,  all  of  them  belonging  to  nearly 
the  same  American  proprietors,  wera  condemned  on  account  of 
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the  common  default  of  all  the  proprietors  in  their  joint  character 
of  ship-owners,  in  not  having  a  regular  passport  on  board,  as  re- 
quired by  the  treaty  of  their  own  state  with  France,  we  are  of 
opinion  that  the  plaintiffs,  the  assured,  cannot  claim  from  the 
underwriter  an  indemnity  for  a  loss  thus  occasioned  by  them- 
selves ;  and  consequently  that  in  this  case 

A  nomvit  is  to  be  entered^ 


1811. 

July  3. 
[423] 


JANE  PERROTT  and  Others,  Executbix  and  Ex- 
ecutors OF  GEORGE  PERROTT,  who  was  sir- 
viviNG  Executor  of  the  Rev.  ANDREW  PERROTT, 
V.  GEORGE  WIGLEY  PERROTT. 

(14  East,  423—440.) 

The  defendant's  ancestor  and  devisor  gave  a  bond  in  a  penal  sum, 
conditioned  to  pay,  after  Mary  Temtt*s  death,  1,000/.  to  such  person  or 
persons  as  she  should,  by  deed  or  will,  appoint :  Held,  Ist,  that  such  an 
alternative  power  to  appoint  a  sum  of  money,  (not  necessarily  working^ 
a  transmutation  of  property  like  an  appointment  of  land,}  was  meant  to 
bo  ambulatory  during  the  life  of  the  person  who  was  to  make  the 
appointment ;  and  therefore  that  an  execution  of  it  by  deed  (which  in 
fact  was  retained  in  her  own  i>ossession)  might  be  revoked  by  cancella- 
tion  auimo  cancellandi,  though  it  contained  no  power  of  revocation. 

But,  2ndly,  That  as  the  mere  act  of  cutting  off  her  name  and  seal 
from  the  deed  was  equivocal,  it  might  be  explained,  and  its  effect  done 
away,  by  shewing,  from  what  was  said  by  her  at  the  time,  that  she  did 
it  under  a  mistaken  notion  that  she  had  provided  an  effectual  appoint- 
ment by  her  will  made  after  the  deed,  and  that  the  deed  was  therefore 
useless:  whereas,  in  truth,  her  will  pould  not  operate  as  an  appoint- 
ment. And  whether  she  mistook  the  contents  of  her  will  at  the 
time  she  cut  off  her  name  and  seal,  and  made  the  declaration  befoio 
mentioned ;  (which  would  be  a  mistake  in  fact :)  or  whether  she  misto^'k 
the  legal  opetation  of  her  will ;  (which  would  be  a  mistake  in  law ;)  in 
either  case  the  mistake  annulled  the  cancellation. 

This  'was  an  action  of  debt.  The  plaintiffs,  as  the  personal 
representatives  of  Andrew  Perrott,  Clerk,  declared  against  the 
defendant  as  heir  and  devisee  of  the  Honourable  George  Perrott^ 
deceased,  late  one  of  the  Barons  of  the  Exchequer,  upon  a  bond, 
dated  the  18th  of  April,  1768,  made  by  Mr.  Baron  Perrott  to  the 
said  Andrew  Perrott,  in  the  penal  sum  of  5000^. ;  the  condition 
of  which  bond  was  set  out  upon  oyer,  and  recited  that  a  marriage 
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was  agreed  to  be  had  between  John  Territt,  Clerk,  and  Mary     Pebbott 

Perrott,  sister  of  the  obligor,  and  that  Mary  Perrott  was  entitled     pkrrott. 

to  a  share  of  the  effects  of  W.  Plaxton,  her  late  uncle,  under  his 

will,  part  of  which  she  had  received  from  the  obligor,  his  surviv* 

ing  executor,  and  the  residue  due  to  her  was  calculated  to  amount 

to  800L,  when  the  debts  owing  to  Mr.  Plaxton's  estate  *could  be      [  ♦424  ] 

got  in,  if  ever.    And  reciting  that  the  obligor  was  indebted  to 

Mary  Perrott  in  5001.,  and  that  she,  with  the  consent  of  Mr. 

Territt,  had,  by  a  deed-poll  of  the  same  date  as  the  bond, 

assigned  to  the  obligor  all  her  interest  in  the  residue  of  her  share 

of  Mr.  Plaxton's  estate  and  effects,  and  had  also  by  the  same 

deed-poll  released  the  obligor  from  all  claims  and  demands  upon 

him,  either  in  his  own  right  or  as  executor  of  Mr.  Plaxton  :  the 

condition  was,  that  if  the  intended  marriage  took  effect,  and  the 

obligor,  his  heirs,  &c.  paid  to  Mr.  Territt  and  Mary  Perrott, 

during  their  joint  lives,  lOOZ.  a-year,  payable  half-yearly  ;  and  in 

case  John  Territt  died  before  his  intended  wife,  that  the  obligor, 

his  executors,  &c.  should  pay  the  said  yearly  sum  of  100/.  to 

Mary  Perrott,  or  her  assigns,  during  her  life ;  and  in  case  she 

died  without  issue,   the  obligor  should   also  pay,   within    12 

calendar  months  after  her  death,  lOOOZ.  to  such  person  or  persons 

as  she  should,  after  John  Territt's  death,  by  deed    or  will 

appoint  :t  then  the  obligation  to  be  void. 

[The  questions  which  arose  upon  this  bond  and  the  circum- 
stances  under  which  they  arose  sufi&ciently  appear  from  the 
considered  judgment  of  the  Court  delivered  by] 

LoBD  Ellenbobough,  Ch.  J. :  [  ^37  ] 

This  was  an  action  of  debt  upon  a  bond,  which  was  conditioned 
among  other  things  to  pay  lOOOZ.  to  such  person  or  persons  as 
Mrs.  Territt  should  by  deed  or  will  appoint,  provided  she 
survived  her  husband,  and  died  without  issue;  both  of  which 
events  happened.  The  defendant,  after  craving  oyer  of  the 
condition,  pleaded  three  pleas :  first,  that  Mrs.  Territt  made  no 
appointment  by  deed  or  will ;  secondly,  that  she  left  no  appoint- 
ment in  force  at  her  death ;  thirdly,  that  she  made  a  deed,  since 

t  Other  contingencies  were  pro-      happened,  it  is  unnecessary  to  state. 
Tided  for,  which,  in  the  ovont  which 
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rsBEOTT  cancelled  or  destroyed,  whereby  she  appointed  the  100(M-  to  her 
PERAotT.  brother  John  Perrott,  his  executors,  administrators  and  assigns. 
That  she  afterwards  made  her  will ;  reciting  the  said  deed  ;  and 
that  John  Perrott  was  dead,  leaving  a  son  and  daughter,  who,  if 
John  Perrott  died  intestate,  would  be  entitled  to  a  share  of  the 
10002. ;  and  that  she  thereby  devised  to  John  Perrott's  son  and 
daughter,  and  to  two  other  persons,  the  residue  of  her  estate, 
upon  condition,  as  to  J.  Perrott's  children,  that  they  should 
bring  into  hotchpot  so  much  of  the  10002.  as  they  should  acquire 
under  the  said  deed :  but  if  they  should  refuse  such  bringing  into 
hotchpot,  then  what  was  so  bequeathed  to  them  on  that  condition 
was  to  go  to  the  two  other  legatees.  That  after  the  making  this 
will  she  revoked  the  deed  of  appointment,  and  died  without  any 
new  appointment,  and  without  any  re-publication  of  her  will. 
To  these  pleas  the  plaintiffs  replied,  first,  that  Mrs.  Territt  made 
an  appointment  by  deed  to  John  Perrott,  his  executors,  adminis- 
trators, and  assigns :  on  which  issue  was  joined.  Secondly,  that 
she  left  such  an  appointment  by  deed :  upon  which  issue  was 
[  *438  ]  also  joined.  And,  thirdly,  that  *she  did  not  revoke  the  said 
appointment :  upon  which  issue  was  also  joined.  On  the  trial 
a  case  was  made,  which  states  that  in  1800,  by  deed  duly 
executed,  she  appointed  the  10002.  to  John  Perrott,  his  executors, 
administrators,  and  assigns.  That  the  deed  was  prepared  and 
executed  with  John  Perrott's  knowledge ;  but  that  Mrs.  Territt 
kept  it,  and  that  it  contained  no  power  of  revocation.  That  John 
Perrott  died,  leaving  a  son  and  daughter ;  and  that  after  his 
death  Mrs.  Territt  made  such  will  as  the  third  plea  states.  That 
at  the  time  of  making  the  will,  the  solicitor  who  prepared  it  con- 
versed with  Mrs.  Territt  about  the  deed,  which  remained  in  her 
possession  uncancelled  till  about  a  month  after  the  w^ill  was 
executed.  That  about  a  month  after  the  will  was  executed  she 
took  the  deed  and  will  out  of  a  box ;  said  it  had  been  a  plaguing 
thing  to  her ;  that  the  purport  of  it  was  fully  met  in  her  will ; 
that  her  will  provided  for  it ;  and  that  she  might  as  well  destroy 
it :  and  she  thereupon  cut  off  her  name  and  seal,  and  delivered 
the  parchment  to  Mrs.  Powell,  who  was  by,  to  do  as  she  pleased 
with  it.  Upon  thesa  facts,  the  question  was  whether  the  plain- 
tiffs were  entitled  to  recover :  and  two  points  were  made  on  thei 
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behalf,  upon  argument ;  the  one,  that  Mrs.  Territt  had  no  power     Pbsbott 
to  revoke  the  deed  of  appointment ;  and  the  other,  that  what  she     perrott. 
had  done  did  not  amount  to  a  revocation.    As  to  the  first,  the 
Court  expressed  its  opinion  at  the  time,  that  as  it  was  no  part  of 
the  original  plan,  that  an  appointment  once  made  should  be 
irrevocable;    as  was   obvious   from  the  alternative    power  of 
appointing  by  will,  which  must  be  revocable,  as  well  as  by  deed  ; 
as  the  appointment  did  not  neceBsarily  work  a  transmutation  of 
property,  as  an  *appointment  of  land  does.    And  the  point  upon      [  *^39  ] 
which  the  Court  took  time  to  consider  was  this,  whether  what 
had  been  done  by  Mrs.  Territt  did  amount  to  a  revocation  ?   The 
argument  on  the  part  of  the  plaintiffs  was  this ;  that  the  cutting 
off  the  name  and  seal  was  an  equivocal  act,  one  that  would  not 
destroy  the  deed,  unless  done  animo  cancellandi ;  that  it  was  done 
under  the  mistaken  notion  that  the  will  was  an  effectual  appoint- 
ment, and  that  the  deed  was  therefore  useless :  that  there  was  no 
intention  to  revoke,  unless  the  will  would  operate  as  an  appoint- 
ment ;  and  as  the  will  would  not  so  operate,  the  animus  cancel- 
landi or  revocandi  was  altogether  wanting.   And  to  this  reasoning 
we  are  inclined,  upon  consideration,  to  accede.    That  cancellation 
is  an  equivocal  act,  and  of  no  effect  unless  there  be  the  animus 
cancellandi,  is  clear  from  the  cases  cited  in  the  argument,  of 
Burtonahaw  v.  Gilbert,  Cowp.  49. ;  and  from  Hyde  v.  Hyde,  8 
Chanc.  Bep.  155,  and  1  Eq.  Abr.  409 :  and  it  is  evident,  from 
the  declaration  which  accompanied  the  act  of  cancelling  the 
deed,  that  it  was  cancelled  upon  the  supposition  that  the  will 
would  operate  as  an  appointment,  and  that  the  money  which  the 
deed  had  directed  to  be  raised  would  be  demandable  under  the 
will.     Now  this  was  a  mistake :  the  will  contains  no  direction  for 
raising  the  money,  but  acts  entirely  upon  the  supposition  that 
the  deed  would  continue  in  force,  and  that  the  money  would  be 
raised  under  such  deed.    This  then  raises  the  question,  whether 
such  a  mistake,  clearly  evidenced  by  what  passed  at  the  time  of 
cancellation,  annuls  the  cancellation,  and  entitles  us  to  act  as  if 
the  animus  cancellandi  or  revocandi  were  altogether  wanting : 
and  we  are  of  opinion  that  it  does.     Mrs.  Territt  mistook  either 
the  contents  of  her  will,  which  would  be  *a  mistake  in  fact ;  or      [  •iio  ] 
its  legal  operation,  which  would  be  a  mistake  in  law ;   and  in 
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PnmoTT     either  ease  ve  think  the  mistake  annulled  the  cancellation. 

PfiKBOTT.  Onions  v.  Tyrer,  1  P.  Wms.  846,  and  2  Vem.  742,  is  a  strong 
authority  that  a  mistake  in  point  of  law  may  destroy  the  effect  of 
a  cancellation.  And  when  once  it  is  established,  as  it  clearly  is, 
that  a  mistake  in  point  of  fact  may  also  destroy  it,  it  seema 
difficult  upon  principle  to  say  that  a  mistake  in  point  of  law, 
clearly  evidenced  by  what  occurs  at  the  time  of  cancelling, 
should  not  have  the  same  operation.  If  a  man  cancel  his  will 
under  the  mistake  in  point  of  fact,  that  he  has  completed  another^ 
when  he  really  has  not,  as  was  the  case  in  Hyde  v.  Hyd^^  the 
cancellation  is  void :  and  if  he  cancel  it  under  the  mistake  in  law» 
that  a  second  will  (complete  as  to  the  execution)  operates  upon, 
the  property  contained  in  the  first ;  when  from  some  clerical  role 
it  really  does  not ;  shall  this  be  deemed  a  valid  cancellation  ?  In 
this  case  it  is  clear  that  Mrs.  Territt  did  not  abandon  her  right 
of  having  the  lOOOI.  raised :  she  thought  her  will  provided  for 
it  when  it  did  not.  It  was  upon  this  supposition  only  that  she 
cut  off  her  name  and  seal  from  the  deed :  and  as  this  was  a 
mistaken  supposition,  we  think  we  are  bound  to  say  that  the 
animus  canceUandi^  that  is,  of  giving  up  the  raising  of  the  money 
at  all,  was  wanting,  and  consequently  that  there  must  be 

Judgment  for  the  flaintiffs^ 
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LAWEENCE  v.  HEDGER  isio. 

(3  Taunt.  14—16.)  June2Q. 

Waiohmen  and  beadles  have  authority  at  common  law  to  arrest  and         [  ^"^  ] 
detain  in  prison  for  examination,  persons  walking  in  the  streets  at 
ni  >ht,  whom  there  is  reasonable  ground  to  suspect  of  felony,  although 
there  is  no  proof  of  a  felony  having  been  committed. 

Best,  Serjt.  moved  to  set  aside  the  verdict  which  Mansfield, 
Cb.  J.  had  directed,  upon  the  trial  of  this  cause  at  Guildhall,  at 
the  sittings  after  last  Easter  Term.  It  was  an  action  of  trespass 
and  false  imprisonment;  and  the  case  was,  that  the  plaintiff 
passing  through  the  streets  of  the  city  of  London,  in  the  ward  of 
Cripplegate,  with  a  bundle  in  his  hand,  about  the  hour  of  ten 
o'clock  at  night,  was  stopped  by  a  watchman,  who  took  him  to 
the  watch-house,  where  the  defendant,  a  beadle,  was  in  atten- 
dance, who  asked  him  what  he  had  in  his  bundle,  and  who  gave 
it  him  ?  He  replied  to  both  questions,  he  did  not  know,  but  was 
carrying  it  to  his  sister  in  St.  George's  Fields  ;  and  referred  him 
to  a  house  there,  at  which  he  might  inquire  for  proof  of  his 
veracity.  The  beadle  did  not  send  thither  to  enquire,  but  sent 
the  plaintiff  to  the  Poultry  Compter,  not  charging  the  gaoler  with 
the  prisoner  in  the  defendant's  own  name,  but  in  the  name 
of  Stevens,  who  was  the  constable  of  the  night,  but  who  was  not, 
as  he  ought  to  have  been,  in  attendance  at  the  watch-house  when 
the  plaintiff  was  brought  thither ;  and  the  plaintiff  was,  the  next 
morning,  carried  before  the  sitting  alderman,  and  discharged. 
Constables  are  chosen  in  the  respective  wards  by  the  inhabitants, 
by  custom,  not  under  the  authority  of  an  Act  of  Parliament :  a 
greater  number  is  chosen  in  one  *ward  than  in  another.  In  [  *15  ] 
Cripplegate  there  are  eight  constables.  In  every  ward  there  is 
a  beadle,  not  chosen  by  the  inhabitants,  but  appointed  by  the 
aldarmen :   the  same  person  is  usually  chosen  and  sworn  in 
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Lawbknce  constable  also,  as  the  defendant  was.  An  Act  passed  10  Geo.  HI. 
Hjidosb.  for  regulating  the  police  of  Jjondon,  gives  a  power  to  apprehend 
malefactors  and  suspected  persons,  and  directs  that  a  certain 
number  of  constables  shall  attend  at  the  watch-house  every  night 
according  to  a  rota  therein  referred  to,  which  is  not  fixed  by 
law,  or  appointed  by  the  aldermen,  but  by  the  inhabitants. 
The  Act  directs  that  watchmen  apprehending  persons  shall  carry 
them  to  the  constable  of  the  night,  who  shall  carry  them  before 
a  magistrate.  This  action  was  brought  against  the  defendant  for 
this  detention  and  imprisonment ;  and  it  was  contended  that  the 
power  being  given  to  the  constable  of  the  night  only,  the  beadle 
had  no  authority  to  detain  and  imprison  him.  On  the  other  hand, 
it  was  urged,  that  the  defendant  was  sufficiently  a  constable  for 
the  performance  of  this  duty;  and  Mansfield,  Ch.  J.  was 
of  opinion  that,  without  the  aid  of  this  Act,  any  watchman 
might  detain  the  plaintiff,  and  carry  him  to  a  constable ;  and 
that  it  would  be  the  constable's  duty  to  secure  him  when  so 
apprehended. 

Heath.  J. : 

It  would  be  extremely  mischievous  if  it  were  not  so.  At  every 
Old  Bailey  sessions  numbers  of  persons  are  convicted  in  conse- 
quence of  their  being  stopped  by  watchmen  while  they  are 
carrying  bundles  in  this  way. 

Lawbence,  J. : 

A  woman  walking  up  and  down  the  streets  to  pick  up  men,  a 

night-walker,  may  be  apprehended:   yet  her's  is  a  much  less 

offence  than  is  here  suspected.     In  2  Burr.  164,  Rex  v.  Bootie,  is 

[•16]       an  indictment  *against  a  constable  for  suffering  a  street- walker, 

taken  up  by  a  watchman,  to  escape. 

Chambre,  J. : 

The  case  of  Samuel  v.  Payne,  Doug.  859,  was  an  arrest  even  in 
the  day  time,  which  was  much  stronger  :  but  in  the  night,  when 
the  town  is  to  be  asleep,  and  it  is  the  especial  duty  of  these 
watchmen,  and  other  officers,  to  guard  against  malefactors,  it  is 
highly  necessary  that  they  should  have  such  a  power  of  detention. 
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And,  in  this  case,  what  do  you  talk  of  gronndless  suspicion?     Lawbekce 
There  was  abundant  ground  of  suspicion  here.    We  should  be      Uedgeb, 

very  sorry  if  the  law  were  otherwise: 

Rule  refused* 


GAIRDNER  and  Another  v.   SENHOUSE.  isio. 

(3  Taunt.  16—23.)  June  2^ 

Upon  a  policy  from  London  to  Trinidad  or  the  Spanish  Main,  with         r  i6  ] 
leave  to  call  at  all  or  any  of  West  India  islands  or  settlements,  and  with 
hberty  to  touch  and  stay  at  any  ports  or  places  whatsoever  and  where- 
soever, the  assured  must  take  all  the  ports  at  which  he  touches,  in  the 
same  succession  in  which  they  occur  in  the  course  of  his  voyage  insured. 

But  if  he  is  lost  in  steering  for  an  island  not  in  the  outward  course  of 
his  voyage  to  Trinidad,  it  is  a  question  for  the  jury  to  consider,  whether 
he  had  not  abandoned  the  intention  of  going  to  Trinidad,  and  restricted 
himaelf  to  the  residue  of  the  voyage  only. 

If  ports  of  call  are  named  in  a  policy  in  a  successive  order,  the  ship 
must  take  them  in  the  same  succession  in  which  they  are  named. 

If  they  are  not  named  in  any  order  in  the  policy,  they  must  be  taken 
in  the  oider  in  which  they  occur  in  the  usual  and  most  convenient  and 
practicable  course  of  the  voyage,  not  according  to  the  shortest 
geographical  distances. 

This  was  an  action  upon  a  policy  of  insurance  on  a  voyage  at 
and  from  London  to  Trinidad,  and  any  port  or  ports  of  discharge 
in  ihe  Spanish  Main,  all  or  either,  with  leave  to  call  at  all  or 
any  of  the  West  India  islands  or  settlements,  Jamaica  and  St. 
Domingo  excepted.  And  the  insurance  was  declared  to  be  on 
goods  on  board  the  Oood  Hope,  with  liberty  to  touch  and  stay 
*at  any  ports  and  places  whatsoever,  to  seek,  join,  and  exchange  [  •it  ] 
convoy,  and  to  land,  load,  barter,  and  exchange  goods,  and  take 
on  board  freight  wheresoever  she  might  call  or  touch  at,  without 
being  deemed  a  deviation,  and  without  prejudice  to  that  insur- 
ance, at  a  premium  of  10  guineas  per  cent.,  to  return  4  per  cent, 
for  convoy  to  the  islands,  and  1  per  cent,  for  convoy  from  thence 
the  remainder  of  the  voyage,  and  arrives,  or  2  per  cent,  if  the 
voyage  ends  at  Trinidad.  Upon  the  trial  ^of  this  cause  at 
Guildhall,  at  the  sittings  after  Hilary  Term  1810,  before  Mans- 
field, Gh.  J.  the  defendant's  subscription  was  admitted,  and  the 
plaintiff  proved  an  adjustment,  which  was  a  surprise  upon  the 
defendant,  who  in  consequence  was  obliged  to  call  the  plaintiff's 
witnesses  to  prove  the  case,  which  he  relied  on  it  that  the 
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gatbdkeb    plaintiff  would  be  forced  to  prove,  and  apon  whose  testimony  it 
r.^  ^    appeared  that  the  ship  sailed  from  Gravesend,  with  her  cargo, 
KH0C8E.    consisting  of  various  articles,  destined  for  a  market,  (which  it  was 
supposed  the  then  expected  capture  of  Martinique  would  afford,) 
under  convoy  of  the  Naiad  frigate,  until  the  8rd  of  April,  when 
the  vessels  bound  for  Surinam,  Berbice,  and  Demarara,   and 
among  them  the  Good  Hope,  by  signal,  parted  company  from  the 
frigate,  (which  was  bound  for  Barbadoes,)  and  proceeded  under 
convoy  of  a  sloop  of  war  to  Demarara,  and  from  thence,  after  two 
days,  ran  down  in  sight  successively  of  Tobago,  St.  Vincents,  and 
St.  Lucia,  and  touched  at  Martinique,  and,  after  four  days'  stay 
at  the  latter  island,  finding  no  market,  shaped  her  course  for  the 
island  of  St.  Thomas,  passing  by  St.  Eitts ;  and  in  the  night  of 
the  following  day  struck  on  the  Anegada  reef,  where  the  ship 
was  lost,  but  the  cargo  was  saved  and  brought  in  other  vessels 
into  Tortola,  by  which  misfortune  an  average  loss  of  62  per  cent, 
was  incurred.    The  master  had  received,  neither  at  home  nor  at 
any  of  the  above-mentioned  ports  where  he  caUed  for  instructions, 
t  *1A  ]       *any  orders  to  proceed  to  Trinidad  or  the  Spanish  Main.     The 
defence  set  up  was  that  the  vessel  was  guilty  of  a  deviation ;  for 
that  she  was  not  entitled  to  touch  at  the  islands  and  settlements 
in  any  other  order  of  succession  than  the  geographical  order  in 
which  they  lay  in  the  map,  computing  the  shortest  distances 
from  one  to  the  other;    and  calling  first  at  that  which  was 
nearest  to  England ;  or,  otherwise,  that  the  assured  was  bound 
to  take  them  in  the  order  in  which  they  were  named  in  the  policy: 
but  it  was  in  evidence  that  it  was  extremely  easy  to  run  down  in 
a  few  days  before  the  wind  from  either  of  the  settlements  to  the 
islands  which  lay  more  to  the  leeward,  but  that  it  was  a 
course  of  great  delay  and  difficulty,  again  to  beat  up  against 
the  wind    from  the  leeward  islands  to    the   Spanish    Main; 
and  assuming  that  the  vessel  was  still   intended   to    go    to 
the  Spanish  Main  or  Trinidad,  or  some  other  of  the  settlements 
or  islands  to  windward,  it  would  be  a  deviation  to  run  down  the 
wind  to  Martinique  or  St.  Thomas's  first,  and  then  to  beat  up  to 
windward  afterwards,  inasmuch  as,  although  a  liberty  was  given 
ot  touching  and  trading  at  all  the  islands,  St.  Domingo  and 
Jamaica  alone  excepted,  yet  that  liberty  most  be  exercised  by 
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touching  at  those  ports  which  the  ship  meant  to  touch  at,  in  the 
same  successive  order  in  which  the  several  places  occurred  in  the 
usual  and  natural  course  of  the  voyage,  without  going  backwards 
and  forwards.  It  was  in  evidence,  that  it  was  not  usual  to  go 
to  Trinidad  in  order  to  go  to  the  Spanish  Main :  that  a  vessel 
might  have  made  Trinidad  from  the  Spanish  Main  in  two 
nights,  but  that  in  beating  up  from  that  island  to  Demarara  on 
the  Spanish  Main,  a  month  might  possibly  be  consumed :  that 
Demarara  therefore  was  in  the  way  to  Trinidad,  and  also  to 
Martinique;  for  an  experienced  seaman  said,  that  if  he  were 
going  to  Demarara  and  Martinique,  he  should  go  to  Demarara 
£rst :  that  St.  Domingo  and  Jamaica  would  be  out  of  the  way  to 
the  Spanish  *Main.  Mansfield,  Gh.  J.  was  of  opinion  that 
nnder  these  circumstances,  and  considering  the  extensive  libierty 
given  by  the  policy,  the  plaintiff  might  take  the  islands  and 
settlements  in  the  order  most  convenient  for  himself,  and  was 
warranted  in  pursuing  this  course ;  and  the  special  jury  found  a 
Terdict  for  the  plaintiff. 

Vaughan,  Serjt.  in  Easter  Term  had  obtained  a  rule  nisi  to 
set  aside  the  verdict  and  have  a  new  trial,  upon  the  ground  that 
as  this  policy  did  not  contain  the  words  '^  backwards  and 
forwards,"  the  ship  taking  a  homeward  direction,  before  she  had 
reached  her  ultimate  port  of  discharge,  on  her  outward  voyage* 
^as  a  deviation  according  to  the  cases  of  Lavabre  v.  Wilson,  1 
Doug.  284,  and  Hogg  v.  Horner,  1  Marshal  on  Insurances,  191. 
He  observed  that  St.  Domingo  and  Jamaica^  the  excepted  islands, 
ivere  in  the  direct  course  of  the  voyage  from  England  to  the 
Spanish  Main,  which  greatly  strengthened  the  inference  that  the 
liberty  was  to  call  at  the  islands  only  in  the  order  in  which  they 
occurred  in  the  course  of  the  voyage. 

Sliepherd  and  Best,  Serjts.  in  this  Term  shewed  cause : 

This  vessel  was  travelling  completely  within  the  protection  of 
the  policy,  which  gave  her  Uberty  to  go  to  all  ports  in  the 
Spanish  Main,  and  all  islands  except  St.  Domingo  and  Jamaica. 
The  trade  winds  which  prevail  in  those  seas,  effect,  that  a  person 
who  should  first  go  to  the  -  northernmost  island^  and  thence  to 
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Oaibdkxr   the  southward,  would  be  as  many  months  in  performing  the 
V.         voyage,  as  he  would  be  days  if  he  first  went  to  the  southernmost 
Sehhoubs.  pQjut^    Demarara  was  a  port  permitted  by  the  policy,  for  though 
it  is  not  a  part  of  the  Spanish  Main,  which  lies  only  between 
Vera  Cruz  and  the  Oronoko,  it  is  one  of  the  settlements,  (intend- 
ing British  settlements,)  mentioned  in  the  policy,  of  which  there 
[  **o        are  but  three,  Demarara,  Berbice,  *and  Surinam.    The  terms  of 
the  policy  are  very  large  and  peculiar :  it  points  out  no  successive 
order  in  which  the  several  ports  are  to  be  approached. 

(Mansfield,  Ch.  J.:  It  seems  to  resemble  the  East  India 
policies,  which  have  the  words  '^  backwards  and  forwards.") 

If  the  plaintiff  had  a  right  to  go  at  all  to  Demarara,  he  had  a 
right  to  take  that  and  the  islands  in  the  same  relative  order  in 
which  all  ships  take  them ;  and  incontestably  the  best  course  a 
sailor  can  take,  is,  to  go  to  the  southernmost  point  of  the  voyage 
first,  and  then  to  run  down  to  windward :  and  this  is  the  course 
which  occasions  the  least  risk  to  the  underwriters;  but  this 
policy  in  truth  entitles  the  plaintiff  to  visit  the  several  ports  and 
islands  in  whatever  order  of  succession  he  prefers. 

CockeU  and  Vaughan,  Serjts.  in  support  of  the  rule : 

The  plaintiff  must  exercise  the  liberty  of  calling  at  all  these 
several  ports  and  islands,  by  calling  at  them  in  the  course  of  the 
voyage  insured,  which  is  from  London  to  Trinidad  and  the 
Spanish  Main.  The  defendant  does  not  complain  of  the  ship 
going  to  Demarara,  but  the  deviation  began  from  her  leaving 
Demarara,  whence  she  ran  down  to  Martinique  and  St.  Thomas's. 
If  from  Demarara  she  had  run  home,  the  underwriters  would 
have  had  no  cause  to  complain,  because  the  sooner  the  outward 
voyage  is  determined,  the  better;  but  if  she  turned  about  at 
Demarara,  without  proceeding  to  the  Spanish  Main,  she  can 
afterwards  call  only  at  ports  which  lie  in  the  homeward  course 
of  the  prescribed  voyage.  It  was  in  evidence,  that  for  a  ship 
leaving  Demarara  to  go  to  Martinique,  would  be  entirely  out  of  her 
course  from  Demarara  to  the  Spanish  Main.  Being  at  Demarara» 
she  should  have  steered  by  Tobago  for  the  Spanish  Main. 
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(Lawrbncb,  J. :  What  say  you  to  the  exception  of  St.  Domingo  Gaibdner 

and  Jamaica  ?    Gould  it  be  said  that  they  are  in  the  coarse  of  ^^    i,. 

the  voyage  ?    Yet  a  ship  easily  runs  down  *from  either  of  those  Sbnhouse. 
islands  to  the  Spanish  Main,  which  lies  to  leeward  of  them.)  '-  *^^  ^ 


If  the  assured  made  his  election  to  go  to  Demarara,  he  thereby 
abandoned  those  parts  of  the  voyage  which  he  had  liberty  to  take 
in  his  course  to  Demarara ;  he  might  have  taken  St.  Thomas,  the 
Virgin  Islands,  where  the  ship  was  lost,  and  Martinique,  in  their 
geographical  order  in  going  out,  and  it  would  have  been  no  de- 
viation, but  he  takes  them  after  leaving  Demarara  in  the  home- 
n^ard  course,  and  then  goes  out  to  the  Spanish  Main  again, 
besides  the  cases  of  Lavabre  v.  Wilson,  and  Hogg  v.  Horner ;  it 
^as  held  in  6  T.  B.  581,  f  Beatson  v.  Hawarth,  on  a  policy  at  and 
from  Fifiherrow  to  Gottenburgh,  and  back  to  Leith  and  Cockenzie, 
that  although  Cockenzie  was  a  bad  harbour  and  Leith  a  secure 
one,  and  by  discharging  goods  at  Leith,  the  vessel  would  be 
lighter  and  less  endangered  in  entering  Cockenzie,  yet  as  Cock- 
enzie lay  the  nearest  in  the  course  of  the  voyage,  it  was  a 
deviation  to  touch  at  Leith  first,  and  thence  go  to  Cockenzie. 
Marsden  v.  Reid,  8  East,  572.  t  Policy  at  and  from  Liverpool  to 
Palermo,  Messina,  Naples,  and  Leghorn,  provided  the  French 
should  not  be  at  Leghorn,  the  ship  cleared  out  for  Naples  only, 
and  it  was  urged  there  was  no  inception  of  the  voyage  insured ; 
but  as  she  was  captured  before  she  came  to  the  dividing  point. 
Lord  Ellenborough,  Ch.  J.  held  that  the  risk  was  covered,  but 
that  if  she  had  gone  to  more  than  one  of  the  places  named  in 
the  policy,  she  must  have  taken  them  in  the  order  in  which  they 
^eie  named. 

(Hbath,  J. :  There  is  something  particular  in  this  policy, 
which  has  not  been  noticed,  that  the  assured  might  end  where 
he  pleased :  he  might  have  ended  at  Trinidad,  if  he  had  pleased, 
or  he  might  end  at  St.  Thomas's ;  and  it  would  have  been  a 
proper  point  to  leave  to  the  jury,  whether  he  had  not  abandoned 
the  residue  of  the  voyage,  seeing  whither  he  is  bound,  and 
having  no  orders  for  Trinidad,  nor  any  cargo  for  Trinidad. 

t  3  R.  R.  258.  X  7  R.  R.  516. 

B.B. — ^voL.  xn.  P  P 
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Oairdker        Lawrence,  J. :  *Th6  defendant's  best  argument  is  to  contend 
an    ^no   er  ^^^^  ^^^  voyage  was  over,  and  that  the  ship  "was  lost,  not  on  her 
SBNHouBB.   outward  voyage,  but  on  her  homeward  voyage,  which  was  not 
t  •^^  ]      ixisured  by  this  poUcy .) 

Cur.  adv.  vuU. 

On  the  following  day  the  opinion  of  the  Court  was  delivered  by 

Mansfield,  Gh.  J. : 

The  ship  having  got  to  Demarara,  she  seems  to  have  given  up 
all  idea  of  going  to  the  Spanish  Main;   for  she  is  going  to 
Martinique,  and  the  captain  had  no  instructions  for  Trinidad, 
either  from  England  or  Demarara :   and  the  touching  at  Mar- 
tinique seems,  as  far  as  I  can  judge,  quite  inconsistent  with  the 
prosecution  of  the  voyage  to  Trinidad  or  the  Spanish  Main. 
The  ship  thence  goes  to  St.  Thomas,  probably  for  a  commercial 
purpose,  but  it  is  quite  out  of  the  voyage  to  Trinidad :  and  it 
seems  also  out  of  the  voyage  to  the  Spanish  Main.    At  the  trial 
the  defendant  was  not  so  well  prepared  for  trial  as  might  be,  for 
reasons  of  sm*prise  which  he  has  assigned:  the  assured  con- 
tended at  trial  that  he  had  a  right  to  go  to  St.  Thomas's  first, 
and  then  to  Trinidad,  as  within  the  liberty ;  and  I  directed  the 
jury  accordingly:  so  that  it  has  never  been  left  distinctly  to  the 
jury,  whether  the  ship  was  in  her  voyage  to  Trinidad  at  the 
time  of  her  loss ;  and  though  at  the  trial  I  was  struck  with  the 
largeness  of  these  words,  as  giving  liberty  to  the  ship  to  go  any- 
where she  pleases,  to  any  island,  in  any  course,  it  must  be  con- 
fined to  the  voyage  insured,  that  is,  to  some  port  in  the  course 
of  the  voyage  to  Trinidad  and  the  Spanish  Main  ;  otherwise  I  do 
not  see  where  the  voyage  is  to  end :  they  might  make  it  last  two 
years,  by  going  to  every  West  India  island,  except  St.  Domingo 
and  Jamaica  :  and  the  larger  the  words  are,  the  more  necessary 
is  this  construction,  else  the  ship  might  trade  and  barter  without 
I  ♦23  ]       any  termination  ;  it  is  *therefore  very  fit  there  should  be  a  new 
trial  in  this  cause,  not  waiting  for  another  cause  to  be  tried  ;  and 
as  it  was  not  tried  owing  to  my  misunderstanding  of  the  policy, 
it  must  be  without  costs.    Lavabrc  v.  Wilson  is  very  strong,  and 
the  case  of  Horjff  v.  Horner,  in  Marshall,  is  prodigiously  strong, 
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for  the  number  of  ports  in  Portugal  being  very  small,  and  the 

extent  of  the  coast  short,  there  is  the  less  necessity  for  the 

restriction  of  taking  it  in  the  course  of  the  voyage  from  London 

to  Portugal :  but  for  these  reasons  we  think  this  liberty  must  be 

restricted  to  places  to  be  taken  in  the  course  of  the  voyage  from 

London  to  Trinidad  and  the  Spanish  Main,  and  that  there  must 

be  a  new  trial. 

Rule  absolute. 


Gairdneb 

and  ADOther 

V. 

Sekboube. 


MORRIS  V.  EDGINGTON. 

[(3  Taunt.  24-^2.) 

No  way,  or  other  easement,  can  subsifit  in  land  of  which  there  is  an 
unity  of  possession. 

But  if  a  lessor,  having  used  convenient  ways  over  his  own  adjoining 
land  during  his  own  occupation,  demises  premises  with  all  ways 
appurtenant,  unless  it  be  shewn  in  evidence  that  there  was  some  way 
appurtenant  in  alieno  solOy  to  satisfy  the  words  of  the  gnnt,  it  shall  be 
intended  that  he  meant  the  ways  used,  and  they  shall  pass,  though  he 
miscall  them  appurtenant.    Per  Mansfield,  Ch.  J. 

An  action  on  the  covenant  for  quiet  enjoyment  may  be  maintained 
for  the  disturbance  of  a  way  of  necessity.    Per  Mansfield,  Ch.  J. 

Whether  a  way  of  necessity  shall  be  the  way  most  convenient  to  the 
lessee  ?    Semb.  ace,  per  Mansfield,  Oh.  J.  f 

A  lease  demised  a  messuage,  consisting  of  two  parts,  separated  by 
intervening  reserved  land,  subject  only  to  a  specific  right  of  way  for  the 
lessee  to  a  third  building  for  a  specific  purpose,  which  reservatioD, 
strictly  interpreted,  would  preclude  him  from  all  access  to  the  one  part, 
which  was  accessible  only  by  crossing  the  reserved  land  in  one  of  two 
directions,  the  one  by  enterhig  it  from  the  residue  of  the  demised  pre- 
mises, the  other,  and  far  the  more  convenient,  by  entering  it  from  a 
public  street;  held  that  the  lessee  was  entitled  to  a  wav  across  the 
reserved  land  from  the  public  street  to  that  part. 

This  was  an  action  brought  by  a  tenant  against  his  lessor 
upon  the  covenant  in  a  lease  for  quiet  enjoyment,  and  charging 
the  defendant  with  having  obstructed  a  way  thereby  demised. 
The  defendant,  by  his  lease,  demised  all  that  part  of  all  those 
messuages  or  tenements  and  premises  called  the  Bear  and 
Bagged  Staff  in  the  north-east  comer  of  West  Smithfield,  situate 

t  But  this  extension  seems  to  be  s.  ;  Pheyaey  v.  Vicary,  16  M.  cfc  W. 
opposed  to  the  current  of  authority.  484 ;  Dodd  v.  Burchell^  1  H.  &  C. 
Elphinstone,  Interp.  of  Deeds,  under  113,  31  L.  J.  Ex.  364;  Pearson  v. 
Eule  53;  Gale  on  Easements,  ch.  ii.      Spencer ^  3  B.  &  S.  761. — E.  C. 

P  P  2 


1810. 
Jvne  27. 

[24] 
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HoBBia      on  the  west  side  of  the  gateway  or  entrance  to  the  premises; 
Edoikgtok.  and  also  so  much  of  the  said  messuage  as  extends  over  the  gate- 
way, and  the  room  or  apartment  adjoining  to  the  gateway  on  the 
east  side  thereof,  then  lately  used  as  a  kitchen  to  the  said 
messuage,  but  then  converted  into  a  tap-room,  and  the  cellar 
below  the  same ;  together  with  full  ingress,  egress,  and  regress 
out  of  and  into  the  yard  of  the  lessor,  lying  beyond  the  said 
gateway,  at  all  seasonable  times  of  the  day,  with  horses  and 
carts,  for  depositing  porter,  wine,  and  liquors  in  the  cellars,  and 
taking  away  the  casks,  (this  was  not  the  right  of  way  which  was 
charged  to  have  been  obstructed,)  and  all  other  ways  and  ease- 
ments to  the  said  devised  x}remises  belonging  and  appertaining. 
Except  and  reserved  to  S.  Toomer,  (the  ground  landlord,)  and  to 
f  •Zo  ]       the  defendant,  *all  other  premises  not  thereby  particularly  de- 
mised, and  also  reserving  the  said  gateway  or  entrance,  and  the 
yard,  and  the  warehouse  then  lately  erected  over  the   same, 
occupied  by  Palthorpe,  subject  to  the  right  of  way  and  passage 
aforesaid,  and  all  the  buildings  on  the  east  and  north  sides 
thereof.     The  defendant  pleaded,  first,  that  he  suffered  to  enjoy : 
secondly,  that  he  did  not  obstruct.     Upon  the  trial  of  this  cause, 
at  the  sittings  after  Hilary  Term,  1810,  at  Guildhall,  before 
Mansfield,  Ch.  J.,  it  appeared  in  evidence  that  the  yard  and 
warehouse  reserved  in  the  lease  were  used  by  common  carriers, 
who  unloaded  their  waggons  and  deposited  valuable  goods  there : 
that  the  approach  thereto  was  through  the  reserved  gateway, 
and  thence  forward;   and  that  the  most  obvious  and  usual 
approach  to  the  tap-room  from  the  public  street  was  through  the 
same  gateway,  upon  entering  which  the  door  of  the  tap-room 
was  seen  on  the  eastern  side  of  it,  with  a  finger-board  fixed  up, 
which  had  been  placed  there  while  the  lessor  occupied  the  pre- 
mises, pointing  and  directing  "  to  the  tap-room."     That  for  the 
security  of  the  carrier's  goods  deposited  in  the  yard,  the  defen- 
dant caused  the  great  gates  of  the  gateway  or  entrance,  which 
abut  upon  the  public  street,  to  be  closed  every  night  between  six 
and  seven  o'clock,  and  refused  after  that  time  to  open  them  for 
the  admission  of  persons  frequenting  the  tap-room.     The  plain- 
tiff himself  had  formerly  kept  this  public -house,  and  converted 
the  kitchen  to  a  tap-room,  and  while  he  kept  it  himself,  and 
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until,  and  at  the  time  of  making  this  demise,  the  access  allowed  Mokbis 
for  customers  to  the  tap-room  was  the  obvious  and  public  one  of  edghnoton. 
entering  from  the  public  street  through  the  gateway  mentioned  in 
the  lease,  which  at  that  time  was  not  accustomed  to  be  closed  till 
ten  or  eleven  at  night.  It  was  proved  that  on  the  western  side 
of  the  gateway  was  a  coffee-room,  having  a  door  in  front,  opening 
to  the  public  street,  for  persons  frequenting  it  *to  enter ;  and  [  ^26  ] 
communicating  with  the  residue  of  the  demised  messuage  by  a 
door  on  the  back  part  of  the  coffee-room,  the  coffee-room  com- 
municated with  one  end  of  a  passage  which  ran  behind  it,  and 
the  other  end  whereof  communicated  with  the  reserved  gateway ; 
being  the  passage  through  which  dinners  were  conveyed  from 
the  tap-room,  while  it  was  the  kitchen,  to  the  coffee-room,  and 
through  which  liquors  from  the  tap-room  were  still  brought 
thither ;  so  that  when  the  great  gates  were  closed,  persons  might 
enter  the  coffee-room  from  the  street,  go  through  it  into  this 
passage,  and  along  this  passage  into  the  gateway,  and  crossing 
the  gateway,  would  find  themselves  in  the  tap-room ;  but  this 
approach  to  the  tap-room  being  less  public  and  obvious,  invited 
fewer  customers  at  night  after  the  great  gates  were  shut,  and  the 
plaintiff  had  in  consequence  experienced  a  loss  in  his  trade. 
The  defendant  contended,  that  the  exceptions  in  the  lease  pre- 
cluded the  plaintiff  from  using  any  right  of  way,  except  the  right 
of  way  to  the  cellar  through  the  gateway  with  liquors,  which  was 
expressly  granted  to  him,  and  the  right  to  enter  the  demised 
premises  through  the  public  door  of  the  coffee-room,  and  from 
thence  to  go  by  a  way  of  necessity  from  the  western  part  of  the 
messuage  across  the  reserved  gateway  to  the  tap-room :  for  the 
plaintiff  it  was  contended,  that  he  was  entitled  to  have  access  to 
the  tap-room  from  the  street  through  the  gateway  at  all  times, 
and  the  jury  found  a  verdict  for  the  plaintiff. 

Shepherd,  Serjt.,  in  Easter  Term,  moved  for  a  rule  nisi  to 
set  aside  the  verdict  and  have  a  new  trial,  upon  the  ground  that 
it  appeared  by  the  evidence,  that  no  such  way  was  demised  as  the 
way  which  was  proved  to  be  obstructed.  The  lease,  granting  only 
one  specific  right  of  way  up  the  gateway  for  certain  specific  pur- 
poses, and  reserving  the  soil  of  the  gateway  itself,  subject  to  the 
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MoHRis  'right  so  expressly  granted,  evidently  disaffirmed  the  existence 
Edoixgto.v.  of  any  other  right  of  way  over  that  soil,  than  the  way  expressed, 
♦27  ]  for  cxpressio  unius  est  exclusio  alterius;  and  the  tenant  could  not 
claim  it  as  a  way  appurtenant,  inasmuch  as  a  lessor  cannot  have 
an  easement  appurtenant  to  be  exercised  in  his  own  land,  and 
consequently  cannot  demise  any,  eo  nomine :  but  even  if  he  could, 
this  express  definition  of  what  ways  shall  be  granted  and  pass 
thereby,  over-rides  and  curtails  the  effect  of  the  general  words. 
He  had  a  way  to  his  tap-room  through  his  other  premises,  there- 
fore he  was  not  entitled  to  this  as  a  way  of  necessity. 

The  Court  granted  a  rule  nisi. 

Lens  and  Best,  Serjts.,  in  this  Term  shewed  cause : 

They  contended  that  every  species  of  enjoyment  of  the 
premises  which  the  lessor  used  before  the  lease,  would  pass  by 
the  words  belonging  and  appertaining ;  they  are  equivalent  to  a 
demise,  tarn  amplo  vxodo  as  the  lessor  before  held  the  premises. 

(Heath  and  Chambre,  Js.  :  Where  that  is  intended,  is  it  not 
usual  to  express  it  by  the  phrase  "  therewith  used  ?  ") 

The  lessor  left  in  the  gateway  a  finger-board,  directing  "  to  the 
tap-room :  "  so  that  if  he  did  not  mean  to  pass  this  way,  he  was 
practising  a  fraud  upon  the  plaintiff.  Archei'  v.  Bennett^  1  Lev. 
181.  Where  one  seised  of  two  mills  for  grinding  oatmeal,  and 
part  of  a  close,  on  which  was  a  kiln  for  drying  the  oats,  sold  the 
mills,  cum  peiiinentiis,  Wyndham,  J.  held,  that  the  kiln  might 
pass  as  part  of  the  mills.  And  by  the  grant  of  a  messuage, 
conduits  and  water-pipes,  laid  in  the  vendor's  land,  will  pass  as 
parcel,  although  they  are  remote.  Nicholas  v.  Chamherlayne, 
Cro.  Jac.  121  ace.  And  that,  though  upon  sale  of  the  house,  the 
land  be  excepted,  or  upon  sale  of  the  land,  the  house  be  excepted ; 
and  the  conduit  and  water-pipes  jmss  with  the  house,  because  it 
is  necessary  and  quasi  appendant  thereto.  Gennings  v.  Lake, 
L  -  J  Cro.  Car.  169.  Land  may  be  appertaining  to  a  *house,  as  well 
in  the  King's  case  as  of  a  common  person,  where  it  hath  been  let 
and  occupied  for  a  convenient  time.     The  reservation  in  the 
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lease  and  the  special  grant  prove  nothing,  for  the  broad  door  of  Morbis 
the  cellar,  through  which  only  the  butts  of  liquor  could  be  con-  edqikotox. 
veyed,  was  in  the  yard  reserved,  beyond  the  gateway,  so  that  a 
special  grant  might  be  necessary  to  give  him  an  extraordinary 
mode  of  access  to  that  door ;  but  it  does  not  therefore  follow, 
that  the  expression  of  that  special  and  particular  way  over 
the  soil  of  the  gateway  excludes  this,  to  which  the  plaintiff  is 
entitled  as  one  of  the  ordinary  and  necessary  ways  of  approach 
belonging  to  the  premises. 

(Lawbenge,  J. :  Does  not  the  defendant's  argument  extend 
equally  to  preclude  the  access  from  the  coffee-room  and  the 
residue  of  the  messuage  to  the  tap-room?  Both  approaches, 
being  across  the  gateway,  would  be  equally  cut  off. 

Mansfield,  Ch.  J. :  What  is  the  meaning  of  the  word  "  neces- 
sary "  in  this  case  ?  It  is  possible  to  get  to  the  tap-room  another 
way,  through  the  coffee-room  ;  but  if  it  means  necessary  for  the 
most  convenient  enjoyment  of  the  tap-room,  the  one  way  [is]  as 
necessary  as  the  other. 

Lawrence,  J. :  The  way  granted  for  liquors  is  a  way  through 
the  reserved  private  yard,  and  the  grant  says  nothing  about  a 
Tvay  through  the  gateway.) 

It  is  therefore  unnecessary  to  labour  the  point,  that  this  way 
is  not  excluded  by  the  expression  of  the  other  way;  and  this  way, 
inasmuch  as  it  was  before  used  by  the  lessor,  passed  to  the 
plaintiff.  This  case  is  very  distinguishable  from  Clements  v. 
LambertA  A  way  is  not  like  common :  the  one  is  a  profit 
^pprendre,  the  other  merely  an  easement. 

(Lawrence,  J. :  In  strictness  of  law,  both  are  extinguished  by 
imity  of  possession.) 

Shepherd  in  support  of  his  rule  : 
There  is  no  distinction  between  common  and  way  in  this 

t  9  E.  R,  749  (1  Taunt.  205). 
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Moxxis  respect ;  both  must  be  claimed  either  by  prescription  or  grant. 
Edgingtox.  ^^6  question  upon  these  issues  is»  whether  the  defendant  haa 
[  *29  ]  *interrupted  the  plaintiff  in  the  exercise  of  any  right  which  was. 
demised  to  him,  either  as  appurtenant,  or  as  especially  granted 
by  this  lease.  If  the  words  therewith  used  had  been  inserted 
here,  ways  extinguished  by  unity  of  possession  would  have  been, 
thereby  revived  and  would  pass.  Clements  y.  Lambert  is  directly 
in  point :  the  words  **  belonging  and  appertaining "  were  th^e 
employed,  w^hich  were  insufficient,  and  it  was  held  that  if  the 
deeds  had  contained  the  words  '*  therewith  used,'*  it  would  have 
sufficed.  This  way  was  in  like  manner  used  and  enjoyed  at  the 
time  of  the  demise,  as  that  common  was,  but  it  was  not  a  way 
appurtenant  or  belonging,  because  it  was  over  the  land  of  the 
same  owner.  Archer  v.  Bennett  does  not  apply,  for  the  question 
was  there  made,  whether  the  kihi  could  pass  as  appurtenant  to 
the  mill,  and  it  was  held  it  could  not,  for  that  land  could  not  be 
appurtenant  to  land,  though  it  might  pass  as  parcel.  It  is  not 
necessary  to  enquire,  whether  the  opinion  of  Wykdham,  J.  was 
sound  law,  but  it  is  not  applicable  here.  Brctdshaw  v.  Eyr,  Cro. 
El.  670,  and  Worledg  v.  Kingswell,  2  Anderson,  168,  S.  C.  Cro. 
El.  794,  are  according. 

(Mansfield,  Ch.  J. :  What  right  of  way  to  the  tap-room  had 
the  plaintiff,  if  he  had  not  the  way  contended  for  ?) 

It  does  not  necessarily  follow  that  any  way  was  expressly 
demised ;  and  if  none  w^as  demised,  the  law  would  give  tke 
plaintiff  a  way  of  necessity ;  but  he  could  not  upon  these  issues 
recover  for  obstructing  a  way  of  necessity.  Upon  the  face  of 
this  lease  it  certainly  was  intended  to  prevent  the  party's  having 
the  same  access  from  Smithfield  to  the  premises  which  had 
been  formerly  used:  for  there  is  an  express  demise  of  a  way 
for  horses  out  of  and  into  the  said  yard,  to  convey  liquor  to  and 
from  the  cellar,  at  all  seasonable  times  of  the  day :  but  if  the 
plaintiff's  argument  is  right,  all  these  words  were  superfluous, 
for  he  had  all  these  privileges  without  any  specific  grant,  inas- 
[  *y^  ]  much  as  the  defendant,  *while  he  occupied  the  premises  himself, 
used  his  cellar  as  well  as  his  tap-room,  and  he  has  not  more 
expressly  reserved  his  yard  than  his  gateway. 
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(Lawrence,  J. :  In  order  to  get  to  the  yard,  and  to  uBe  the  Mobbib 
right  of  way  up  the  yard,  the  plaintiff  must  first  go  through  the  bdoinoton. 
gateway :  yet  he  grants  no  right  of  way  up  the  gateway,  not 
even  to  go  with  liquors  to  the  cellar,  but  the  right  of  way  granted 
is  over  the  yard  only  ;  and  the  other  clause,  which  reserves  the 
gateway,  subject  to  the  said  right  of  way  to  the  cellar,  proves 
nothing  by  proving  too  much,  for  it  equally  destroys  the  right  of 
way  to  the  tap-room  from  the  coffee-room.) 

It  is  not  necessary  to  dispute  that ;  the  issue  here  is,  whether 
"we  have  obstructed  a  way  demised  by  the  lease,  which 
the  defendant  has  not  done.  If  the  defendant  obstructs  the 
plaintiff's  way  of  necessity,  he  has  another  remedy  by  action 
on  the  case,  it  is  not  by  an  action  on  this  covenant.  And  it 
does  not  follow,  because  the  defendant  is  not  at  liberty  to  ob- 
struct the  path  which  goes  across  the  gateway  from  the  tap-room 
to  the  coffee-room,  that  he  therefore  may  not  obstruct  the  access 
from  Smithfield  to  the  tap-room.  The  defendant,  therefore,  is 
entitled  to  a  new  trial. 

Mansfield,  Ch.  J. : 

The  case  certainly  has  admitted  of  some  curious  argument, 
and  very  well  bottomed  in  the  case  of  Clement  v.  Lambert ;  and 
no  doubt  a  right  of  way,  like  a  right  of  common,  must  be 
claimed  as  appurtenant ;  and  if  either  hath  been  extinguished 
by  unity  of  possession,  it  will  no  longer  pass  by  the  name  of 
appurtenant :  but  there  is  a  wide  difference  between  a  lease  or 
a  grant  with  easements  over  other  foreign  land,  and  a  grant 
where  the  easements  are  in  the  lessor's  land.  All  deeds  are 
to  be  most  strongly  taken  against  the  maker ;  and  all  deeds  and 
writings  are  to  be  taken  secundum  subjectam  materiam.  Now 
what  is  the  case  here  ?  There  is  no  way  that  we  hear  of,  at  all, 
belonging  to  these  premises,  ^except  the  way  over  the  land  in  [  *3i  ] 
question.  Now,  as  we  hear  of  no  other  ways,  and  as  it  is  im- 
possible that  these  parties,  who  aref  supposed  necessarily  to 

t  Sed     vide     the      doctrine     of  nants  in  law,  Hayes  v.  BickerUaffe^ 

Yauohan,    Ch.  J.  that   it   is   not  Vaug.  126;   cited  with  approbation 

necessary    the    lessor    and    lessee  by  the  Master  of  the  Bolls  in 

ahould  understand  what  are  cove-  Fitzgerald  y.  Fauconberg,  Fitz.  219. 
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M0KRI8      anderstand  the  law,  could  suppose  these  ways  were  ways  ap- 
Edgixgtox.  purtenant :  they  therefore  meant  them,  being  the  only  subsist- 
ing ways,  by  the  improper  name  of  ways  appurtenant.    I  say 
nothing  of  what  is  a  way  of  necessity ;  I  know  not  how  it  has 
been  expounded,  but  it  would  not  be  a  great  stretch  to  call  that 
a  necessary  way,  without  which  the  most  convenient  and  reason- 
able  mode  of  enjoying  the  premises  could  not  be  had.     Then 
what  are  the  circumstances  of  this  case?    First,  it  is  much 
more  convenient  for  any  one  to  go  to  the  tap-room  through  the 
gateway  than  through  the  cofiFee-room.     And  it  is  much  more 
convenient  to  carry  out  beer  through  the  gateway  than  through 
the  cofifee-room.     Can  it  then  be  doubted  that  the  intent  was  to 
give  the  same  use  of  the  way  over  the  gateway,  as  the  lessor 
before  used  to  have?    An  argument  has  been  built  on  the 
reservation  of  the  gateway  and  yard,  subject  to  the  right  of  way 
with  carriages  and  liquors  to  the  cellar  :  but  that  is  a  particular 
sort  of  way,  and  has  no  connexion  or  reference  at  all  with  this 
way  contended  for,  or  the  use  of  the  tap-room.    It  is  said,  if 
this  was  a  necessary  way,  it  could  not  pass  by  this  deed ;  that 
I  do  not  at  all  understand :  if  there  be  any  right  of  way  at  all, 
it  must  pass  under  this  lease,  under  which  the  plaintiff  holds 
the  premises.     The  argument  founded  on  the  expression  of  the 
special  right  of  way  goes  too  far ;  for  if  it  deprives  the  plaintiff 
of  this  way,  it  deprives  him  of  all  ways  to  the  tap-room.     This 
does  not  at  all  break  in  upon  or  affect  the  authority  of  Clement g 
v.  Laniberty  and  the  other  cases,  on  which  it  is  held  that  ease- 
ments are  extinguished  by  unity  of  possession. 

[  32  ]        La^vrencb,  J. : 

Your  argument  derived  from  the  express  grant  of  the  right  of 
way  to  the  cellar  does  not  stand  on  good  foundation :  if  that  had 
not  been  granted  especially,  a  general  right  of  passage  through 
the  yard  to  and  from  the  cellar  for  all  purposes  might  have 
passed,  not  only  to  and  from  West  Smithfield,  but  to  and  from 
other  places ;  so  that  it  was  for  the  lessor's  interest  that  a 
special  grant  was  introduced  as  a  restriction. 

Rule  discharged. 
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HUEST  V.  HOLDING.  isio. 

(3  Taunt.  32—37.)  June27. 

A  broker  purchases  goods  on  commission  at  a  month's  credit,  and  [  32  ] 
pays  duties  on  them,  and  sends  them  to  the  place  of  the  purchaser's 
abode,  consigned  to  his  own  order :  The  seller  being  fearful  of  the  pur- 
chaser's credit,  procures  the  broker  to  delay  the  arrival  of  the  goods 
till  the  month's  credit  is  expired,  and  to  tender  thorn  to  the  buyer  on 
payment  of  the  price,  whereupon  they  are  refused.  Held  that  the 
broker  can  neither  recover  the  price,  duties,  or  commission,  in  an  action 
for  money  paid. 

This  was  an  action  for  money  lent,  and  upon  an  account 
stated.  Upon  the  trial  of  the  cause  at  the  Guildhall  sittings 
after  Hilary  Term,  1810,  before  Mansfield,  Ch.  J.,  the  proof  was, 
that  the  defendant,  who  resided  at  Liverpool,  having  written  to 
the  plaintiff  on  the  7th  of  February  to  purchase  him  38  bags 
of  damaged  Surat  cottons  at  2dd,  per  lb.,  to  be  paid  for  in 
one  month,  with  the  usual  Ea§t  India  Company's  allowance ; 
the  plaintiff,  on  the  ninth,  bought  cottons  for  less  than  the  price 
named,  to  be  paid  for  in  one  month  ;  and  at  the  time  of  the  sale 
paid  871,  12$.  for  custom-house  duties,  and  611,  more,  as  the 
allowance  to  the  East  India  Company,  and,  on  the  11th,  sent 
the  cottons  to  the  Axe  Inn  in  Aldermanbury,  to  be  forwarded 
by  the  Paddington  Canal  to  Liverpool,  but  with  instructions  to 
deliver  them  to  the  plaintiff's  order.  They  were  forwarded  on 
the  18th  from  the  Axe.  Whitley,  who  had  sold  the  cottons, 
afterwards  hearing  rumours  disadvantageous  *to  the  credit  of  [  'ss  ] 
the  defendant,  applied  to  the  plaintiff  to  stop  the  cottons,  who, 
in  consequence,  on  the  27th,  gave  directions  at  the  Axe  Inn  that 
the  cottons  should  not  be  delivered  to  the  defendant  otherwise 
than  upon  payment  of  the  price.  The  person  who  received  this 
order  wrote  to  his  agent  in  Liverpool  accordingly  on  the  same 
day,  and  the  goods  did  not  arrive  in  Liverpool  till  the  10th  of 
March,  when  the  month's  credit  was  expired.  The  carriers  at 
Liverpool,  by  the  plaintiff's  direction,  upon  the  day  after  their 
arrival,  tendered  the  cottons  to  the  defendant,  upon  payment  of 
the  money,  but  he  refused  to  accept  them  or  pay  for  them : 
upon  which  the  plaintiff,  who  had  in  the  mean  time  on  the  11th 
of  March  paid  Whitley  407Z.  12«.  4d.  for  the  price  of  the  cottons. 
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HUB8T  by  the  same  agent  sold  them  on  the  19th  of  May  by  auction  at 
HoLDiKo,  Liverpool,  for  the  accomit  of  the  defendant.  It  was  in  evidence, 
that  the  plaintiff  was  in  the  practice  of  buying  cottons,  as 
broker,  for  the  defendant;  and  it  was  alleged  that  his  usual 
course  of  dealing  was  to  send  them  to  the  Axe  in  Aldermanbury, 
to  be  forwarded  to  Liverpool  to  be  delivered  to  his  own  order. 
This  action  was  brought  to  recover  the  price  of  the  cottons, 
which  the  plaintiff  had  paid  to  Whitley ;  the  duties  he  had  paid 
at  the  custom-house ;  the  allowances  he  had  paid  to  the  East 
India  Company ;  and  his  own  commission  for  purchasing  them. 
Mansfield,  Ch.  J.  thought  he  was  not  entitled  to  recover  either ; 
and  the  jury,  under  his  direction,  found  a  verdict  for  the 
defendant,  with  liberty  to  move  to  enter  a  verdict  for  the 
plaintiff  for  87Z.  128,,  the  amount  of  the  duties  paid  at  the 
custom-house,  if  the  Court  should  be  of  opinion  that  he  was 
entitled  to  recover  that  sum. 

• 
Vaughan,  Serjt.  in  Easter  Term  moved,  as  well  upon  the  point 

[  ♦Si  ]  reserved,  as  upon  the  ground  that  the  plaintiff  was  *entitled  to 
recover  the  commission,  which  he  had  earned  by  making  the 
purchase,  at  a  time  anterior  to  any  misconduct  in  himself,  and 
which  he  could  not  forfeit  by  what  happened  afterwards. 

Shepherd,  and  Best,  Serjts.,  on  this  day,  shewed  cause 
against  the  rule  on  both  grounds :  the  goods  being  bought  at  a 
month's  credit,  the  purchaser  is  entitled  to  insist  upon  their 
being  delivered  in  the  ordinary  course  of  trade ;  but  contrary 
thereto,  the  goods  are  detained  by  the  plaintiff's  procurement 
until  the  month  is  expired,  and  are  directed  to  be  then  delivered 
only  upon  payment  of  the  price.  The  broker  is  not  entitled  to 
his  commission  unless  he  does  his  duty,  which  he  violates  by 
stopping  the  goods  from  coming  to  his  employer's  hands.  If 
Whitley,  of  himself,  without  the  aid  of  the  plaintiff,  had  stopped 
the  cottons,  the  plaintiff  might  have  recovered ;  but,  under  the 
present  circumstances,  if  he  were  agent  for  both  parties,  yet  if  he 
forwarded  the  interests  of  the  one,  by  sacrificing  those  of  the  other, 
he  is  not  entitled  to  recover  commission  against  the  latter.  The 
same  reason  prevents  his  recovering  the  duty,  for  if  he  were 
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entitled  to  recover  it  against  the  defendant,  he  would  receive  it       nntar 

twice  over ;  for  he  is  already  repaid  the  duties,  inasmuch  as  he     iioldixg. 

has  sold  the  goods,  increased  in  value  by  the  amount  of  the 

duties  paid,  and  has  received  the  price,  and  therein  the  amount 

of  the  duties,  from  the  last  purchaser.    Even  if  the  defendant, 

and  not  the  plaintiff,  had  prevented  the  bargain  being  completed, 

the  plaintiff  could  not  have  recovered  commission,  which  is  not 

dae  till  the  completion  of  the  contract ;  though  he  might  have 

maintained  an  action  against  the  defendant  for  preventing  him, 

as  broker,  from  completing  a  purchase  upon  which  he  would 

have  been  entitled  to  commission. 

Vaughan  in  support  of  his  rule :  [  :^'>  ] 

The  plaintiff  pays  the  sums  of  87Z.  12s,  for  the  duties,  and 
€12.  for  allowances  to  the  East  India  Company  on  the  10th  of 
February,  upon  the  taking  the  goods  from  the  India-house,  in 
the  due  discharge  of  his  duty,  in  pursuance  of  the  instructions 
given  him  on  the  7th.  He  was  bound  to  pay  these  sums ;  for 
he  could  not  otherwise  get  the  cottons  out  of  the  warehouse.  He 
\?a8  on  that  day  therefore  entitled  to  be  repaid  these  sums ;  it 
\vas  a  vested  right.  On  the  11th  he  delivered  the  goods  at  the 
Axe,  which  was  a  delivery  to  the  defendant,  whence  they  are 
forwarded  on  the  18th ;  and  although  on  the  27th  the  plaintiff 
gives  directions  at  the  Axe  that  the  goods  shall  not  be  forwarded, 
jet  they  were  then  out  of  the  power  of  the  carriers  there,  and 
the  order  was  inoperative.  No  action  could  be  maintained 
against  the  plaintiff  for  misconduct ;  but  if  any  could,  yet  that 
would  not  vacate  his  right  to  recover  these  debts  already  in- 
curred :  and  as  it  is  not  the  course  of  trade  for  brokers  to  charge 
interest  on  the  sums  they  advance,  his  only  compensation  for 
these  advances  is  in  the  shape  of  the  commission,  which  is 
therefore  due.  It  was  not  in  proof  that  the  goods  were  stopped 
in  consequence  of  the  imprudent  order  given  on  the  27th,  and 
fraud  is  not  to  be  inferred. 

Mansfield,  Ch.  J. : 

I  do  not  know  that  the  plaintiff  is  entitled  even  to  the  duties, 
though  it  may  be  a  very  hard  case.    For  what  is  the  case  ?    The 
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HUR8T  plaintiff  buys  cottons  according  to  his  instructions,  and  sends 
HoLDiKo.  them,  and  by  some  accident  they  do  not  set  oat  till  the  18th.  It 
is  in  evidence  that  they  were  stopped  on  the  canal,  the  plaintiff 
says,  by  the  seller ;  but  if  so,  the  seller  could  have  known  where 
to  stop  them  only  by  communication  with  the  plaintiff:  when 
they  arrive  and  are  offered  to  the  defendant  he  will  not  take 

f  *^  1  them,  the  price  had  then  fallen.  The  *plaintiff  writes  on  the 
27th,  the  price  of  the  goods  not  then  being  payable,  to  stop 
them,  unless  upon  payment  of  the  money.  I  have  no  note  of 
any  evidence  that  the  plaintiff  had  previously  sent  to  Liverpool 
other  goods  directed  to  his  own  order.  On  the  11th  the  plaintiff 
pays  voluntarily  for  the  goods,  not  in  consequence  of  any  direc- 
tion from  the  defendant.  So  long  after  as  the  19th  of  May,  the 
plaintiff  himself  takes  the  goods  and  sells  them.  If  he  did  it 
out  of  honor  to  save  the  defendant's  credit,  the  utmost  he  could 
do  would  be,  on  paying  Whitley,  to  be  permitted  to  sue  the 
defendant  in  Whitley's  name  for  the  price  of  the  goods.  Instead 
of  that  he  pays  the  money,  and  endeavours,  in  a  short  way,  to 
recover  for  money  paid.  Having  himself  taken  possession  of 
the  goods,  what  right  has  he  to  charge,  the  commission  ?  As 
for  the  duties,  he  is  paid  them  in  the  increased  price  of  goods 
which  he  receives. 

Heath,  J. : 

The  difficulties  under  which  the  plaintiff  labours,  he  has 
brought  on  himself  by  deserting  his  duty  as  a  broker. 

Lawrence,  J. : 

It  was  admitted  by  the  plaintiff's  counsel,  that  if,  through  the 
misconduct  of  the  plaintiff,  the  defendant  does  not  get  the  goods, 
the  defendant  is  not  bound  to  pay  for  them.  Now,  as  far  as  the 
evidence  goes,  it  appears  that  the  goods  arrived  on  the  10th  of 
March :  that  on  the  11th  the  plaintiff  took  to  the  goods,  and 
afterwards  sold  them.  There  is  therefore  every  reason  to 
believe  that  the  non-delivery  was  occasioned  by  the  act  of  the 
broker  himself. 

Chambre,  J. : 

Certainly  there  was  no  delay  in  making  the  purchase ;  but  the 
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delivery  at  the  Axe  is  not  a  delivery  to  the  defendant ;  because       Hurst 
the  plaintiff  sends  them  to  be  deUvered  to  his  own  order,  and     holding. 
befoie  their  arrival  *at  Liverpool  he  sends  orders  that  they  shall       [  *37  ] 
not  be  delivered  to  the  defendant  till  the  time  of  credit  is  up : 
having  then  taken  the  goods,  how  can  he  possibly  recover  either 
for  commission  or  for  the  money  paid  in  his  own  wrong  for  the 

goods? 

Enle  discharged. 


LYKCH  AND  JONES  v.  HAMILTON.  i^io. 

June  28. 
(3  Taunt.  37-— 45.)  

An  insurer  is  bound  to  communicate  to  the  underwriters  any  intelli-         [  37  ] 
gence  he  has,  which  may  affect  his  choice  whether  he  will  insiire  at  all, 
and  at  what  premium  he  will  insure. 

Whether  in  fact  true  or  false. 

If  a  ship  is  advertised  to  be  in  danger,  and  the  insurer  effects  a  policy 
on  **  ship  or  ships,"  knowing  that  the  ship  in  danger  is  one  of  them, 
without  stating  the  ships'  names,  this  is  a  concealment  which  avoids 

the  policy. 

Although  the  rumour  was  false. 

If  an  insurer  effects  a  policy  on  **  ship  or  ships,"  knowing  their  names, 
but  not  communicating  them,  snnhle  that  the  policy  is  void;  such  an 
insurance  beiag  tantcmiount  to  a  representation  that  he  does  not  know 
by  what  ships  the  goods  will  come. 

This  was  an  action  brought  upon  two  policies  of  insurance 
effected  by  the  plaintiff  Jones,  who  was  an  insiurance-broker,  for 
himself  and  his  partner  the  plaintiff  Lynch.  The  first  policy 
bore  date  on  the  17th  of  September,  and  the  second  on  the  26th 
of  November,  1808.  The  insurance  in  both  was  "  at  and  from 
all  or  any  of  the  Canary  Islands  to  London,  with  leave  to  carrj^ 
simulated  papers,  and  the  King's  licence,  upon  any  kind  of 
goods  or  merchandizes  on  board  the  good  ship  or  vessel,  say  ship 
or  ships,"  valued,  and  declared  to  be  '*  on  goods  as  interest 
might  appear,  at  ten  guineas  per  cent.,  to  return  three  per  cent. 
for  licence  or  arrival."  The  plaintiffs  declared  the  insurance  to 
attach  on  goods  laden  on  board  the  Friendship,  Anna  Margaret, 
and  President.  The  declaration  averred  that  the  plaintiff  was 
interested  to  the  amount  of  all  the  money  insured  ;  and  further 
stated  that  the  President  was  captured  on  the  18th  of  November, 
and  that  an  average  loss  was  sustained  upon  the  goods  on  board 
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Ltkch       the  Friendthip  by  perils  of  the  seftB.     The  latter  lose  was  paid 
Hauiltok,    into  Court. 

[  33  ]  Upon  the  trial  of  this  caase  at  the  Guildhall  sittings  after  last 

Hilar;  Term  before  Mansfield,  Ch.  J.,  it  appeared  that  the  plain- 
tiff Jones  bad,  in  August,  1808,  effected  a  policy  on  goods  by  the 
Anna  Mari/aret,  by  which  ship  he  expected  them  to  come ;  bnt  in 
consequence  of  instructions  from  Ljuch,  who  was  then  at 
Teneriffe,  stating  that  the  goods  would  be  sent  home  in  ship  or 
ships,  that  policy  was  cancelled,  and  the  policy  of  the  17tb 
September  was  effected.  Lynch  shipped  this  adventure  on 
board  the  Frietidship,  President,  and  Anna  Margaret;  and  him- 
seU  returned  to  England  by  the  Anna  Margaret,  which  sailed 
before  the  Prendent.  Finding,  on  his  arrival,  that  the  policies 
then  effected  fell  short  by  4,000f.  of  the  whole  amount  of  his 
interest,  he  caused  Jones  to  effect  the  policy  of  the  26th  of 
November.  The  following  paper  was  posted  up  in  a  conspicaons 
part  of  Lloyd's  Coffee-house  on  the  22nd  November,  and  continued 
there  till  the  time  of  effecting  the  policy.  The  Howard,  Marsh 
master,  arrived  off  Dover,  from  Teneriffe.  Off  the  Salvages,  on 
the  27th  day  of  October,  being  one  day's  sail  from  Lancerotto, 
she  fell  in  with  the  President,  Owings  master  :  she  observed  the 
Pregident  near  on  the  larboard  bow:  she  appeared  labouring 
much,  and  to  be  very  leaky  and  deep  laden."  Jones  at  that 
time  knew  the  President  to  be  a  ship  on  hoard  of  which  part  of 
the  goods  insured  was  laden,  and  had  the  bills  of  lading  in  his 
possession.  He  did  not  commonicate  to  the  underwriter  this 
circumstance,  nor  the  letter,  which  was  posted  up,  and  which  he 
had  seen :  bat  the  letter  was  notorious,  and  the  defendant  had 
equal  opportunities  with  himself  of  seeing  it.  Owings,  the  cap- 
tain, being  called,  proved,  that  on  the  18th  of  November  his  ship 
the  President  was  captured  by  a  French  privateer  at  the  back  of 
te  Isle  of  Wight,  being  then  perfectly  in  good  time :  that  on  the 
7th  of  October,  when  he  saw  the  *Howard,  Marsh  master,  the 
'resident  was  in  good  order,  perfectly  seaworthy,  and  neither 
saky  nor  deeply  laden,  and  that  be  had  no  communication  what- 
ver  with  the  Howard.  Shepherd,  Serjt.,  for  the  defendant, 
sntended  that  the  plaintiff  could  not  recover  upon  this  second 
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policy,  for  that  he  ought  to  have  communicated  to  the  under-  Lynch 
writer  both  this  paper  and  the  fact  that  the  President  was  HAsiiLToy. 
covered  by  the  policy  ;  and  urged  that  the  concealment  of  either 
of  these  circumstances  would  avoid  the  contract.  One  of  the 
jury  raised  the  question  whether  a  policy  could  legally  be  effected 
on  ship  or  ships,  without  naming  them,  if  they  were  then  known 
to  the  insurer;  to  which  his  Lordship  answered,  that  it  had 
never  yet  been  decided  that  a  policy  was  void  on  that  ground 
alone :  but  he  left  it  to  the  jury  whether  the  intelligence  con- 
tained in  the  letter  was  not  material  to  be  commimicated  to  the 
underwriter;  and  whether  that  communication  had  been  made. 
The  jury  found  a  verdict  for  the  defendant. 

Vaughan,  Serjt.,  in  Easter  Term  obtained  a  rule  nisi  to  set 
aside  this  verdict  and  to  enter  a  verdict  for  the  plaintiff,  or  have 
a  new  trial. 

Mansfield,  Gh.  J.,  upon  the  motion  for  the  rule,  observed  that 
there  was  no  evidence  or  suspicion  of  actual  fraud  in  this  case  : 
but  the  jury  were  of  opinion  that  if  a  man  knew  by  what  ships 
his  goods  were  coming,  it  was  fraudulent  to  insure  on  ship  or 
ships ;  and  the  reason  is  obvious,  for  if  the  President  had  arrived 
safe,  and  another  ship  had  been  lost,  the  plaintiff  would  have 
applied  his  policy  on  ship  or  ships  to  the  vessel  lost. 

Lawkbncb,  J.  thought  it  worthy  of  consideration  whether, 
when  a  person  insures  on  ship  or  ships,  it  is  not  equivalent  to  a 
representation  that  he  does  not  know  the  ships,  and  if  he  does 
know  them,  whether  it  may  be  deemed  to  amount  to  a  misrepre- 
sentation ;  for  if  the  *underwriter  were  not  thus  misled,  he  [  '40  ] 
would  enquire  the  state  and  condition  of  the  ships. 

[After  argument,  the  Court  took  time  for  consideration.] 

Mansfield,  Ch.  J.  now  delivered  the  opinion  of  the  Court.  [  41  ] 

After  having  recapitulated  the  facts  of  the  cases,  he  observed 
that,  no  doubt,  upon]  established  principles,  a  person  insuring 
is  bound  to  communicate  every  intelligence  he  has,  that  may 

B.B. — ^voL.  xn.  Q  Q 
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Lyxch  affect  the  mind  of  the  underwriter  in  either  of  these  two  wars ; 
HAMILTON,  first,  as  to  the  point  whether  he  will  insure  at  all ;  and  secondly, 
as  to  the  point  at  what  premium  he  will  insure.  Is  this  paper 
then  a  piece  of  intelligence  of  that  description  ?  It  states  that 
the  President  had  heen  seen  near  the  beginning  of  her  voyage, 
deeply  laden  and  leaky.  In  this  case,  the  insurance  being  made 
on  ship  or  ships,  this  paper  would  convey  to  all  those  who  knew 
that  the  goods  were  on  board  the  Presidentf  the  intelligence,  that 
the  vessel  which  was  bringing  the  goods  was  deeply  laden  and 
leaky,  but  it  could  not  convey  that  idea  to  those  who  knew  not 
where  the  goods  were :  this  paper,  therefore,  could  not  convey  to 
the  underwriters  any  knowledge  that  the  ship  insured  was  deeply 
laden  and  leaky  ;  but  it  did  to  Jones,  for  he  knew  on  board  what 
[  *^^  3  ship  the  goods  *were  laden.  This  made  the  difference  in  the 
state  of  their  information;  and  the  withholding  of  the  ship's 
names,  kept  the  underwriters  completely  in  the  dark,  as  to  any 
notice  that  the  ship  insured  was  deep  and  leaky.  The  question 
therefore  is,  whether  the  plaintiff,  effecting  an  insurance  under 
this  disparity  of  condition,  is  entitled  to  recover.  I  cannot  dis- 
tinguish this  from  the  case  of  Seaman  v.  Fonnereau^\  where  a 
letter  received,  stated  that  the  vessel  insured  had  been  seen  in 
the  night  leaky,  and  had  disappeared  the  next  day ;  and  though 
that  rumour  was  false,  inasmuch  as  the  ship  kept  her  course, 
and  was  afterwards  captured,  it  was  held  that,  for  want  of  that 
disclosure,  the  underwriters  were  not  liable.  We  do  not  now 
decide  on  the  point,  that  a  party  cannot  insure  on  ship  or  ships 
when  he  knows  on  board  what  ship  his  goods  are  laden,  although 
the  jury  thought  that  was  a  proper  ground  for  a  nonsuit,  but  we 
decide  on  the  ground  of  the  adjudged  cases,  applied  to  the  cir- 
cumstances of  the  present  action,  namely,  that  the  plaintiff  did 
not  communicate  this  rumour,  so  prejudicial  to  the  safety  of  the 
vessel,  when  he  himself  knew  it,  at  the  same  time  understand- 
ing, as  we  do,  that  the  rumour  was  groundless. 

Rule  discharged. 
t  2  Str.  1183. 
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HILL  V.  TOWNSEND.  isio. 

(3  Taunt.  45—46.)  June  28. 

If  an  award  is  lost,  the  Court  will,  nerertheless,  permit  judgment  to  r  4"  1 
"be  entered  accordingly,  upon  affidavit  of  its  contents  (the  matter  being  «-  'M 
uncontested). 

Shepherd^  Serjt.,  moved  for  a  rule  that  the  plaintiff  in  this 
action,  which,  upon  the  trial  at  Coventry,  had  been  referred  by 
an  order  of  Nisi  Frius,  might  enter  up  judgment  pursuant  to 
the  award,  upon  an  affidavit  that  the  arbitrator  had  made  such 
an  award,  and  had  sent  it  to  the  plaintiff's  attorney,  who  was  now 
dead,  and  that  the  award  was  not  to  be  found  among  his  papers 
or  ^elsewhere.  The  original  draft  of  the  award  was  annexed  to  [  *^^  1 
the  affidavit. 

The  CouBT  granted  a  rule  nisi ;  and  no  cause  being  shewn,  it 
was  afterwards  made  Absolute. 


ELLIS  V.  HAMLEN.  isio. 

(3  Taunt.  52—53.)  Jnne20. 

If  a  builder  undertakes  a  work  of  specified  dimensions  and  materiab,         f  52  1 
and  deviates  from  the  specification,  he  cannot  recover  upon  a  qyuintum 
valtbanty  for  the  work,  labour,  and  materials. 

This  was  an  action  brought  by  a  builder  against  his  employer, 

upon  a  special  contract  for  building  a  house  of  materials  and 

dimensions  specified  in  the  contract,  to  recover  the  balance  of 

the  sum  therein  agreed  on;   the  principal  part  of  the  pric^ 

having  been  paid.     Upon  the  trial  of  this  cause  this  day  at  the 

sittings  at  Guildhall,  before  Mansfield,  Ch.  J.,  the  defence  was, 

and  the  evidence  supported  it,  that  the  plaintiff  had  omitted  to 

put  into  the  building  certain  joists  and  other  materials  of  the 

given  description  and  measure.    The  counsel  for  the  plaintiff 

proceeded  to  enquire  of  the  witnesses  what  additional  sum  must 

be  expended  on  the  house  to  make  it  equal  in  value  to  that  which 

was  specified  in  the  contract,  contending  that  the  plaintiff  was 

entitled  to  recover  in  this  action  the  whole  sum  which  was 

specified  in  the  contract,  excepting  thereout  the  amount  of  this 

difference  in  value,  which  they  said,  would  be  the  measure  of 

Q  Q  2 
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Ellis       damages,  if  an  action  had  been  brought  on  the  contract  by  the 

MLEK.     employer  against  the  builder  for  not  performing  his  contract; 

and  that  if  the  sums  which  had  already  been  paid  to  the  plain- 

[  *53  ]  tiff  on  account  did  not  *amount  to  the  whole  price  specified  in 
the  contract,  deducting  therefrom  the  amount  of  the  before- 
mentioned  difference  in  value,  the  plaintiff  was  entitled  to  a 
verdict  for  the  residue,  minus  that  difference. 

Mansfield,  Ch.  J.  was  of  opinion  that  the  plaintiff,  not  having 
performed  the  agreement  he  had  proved,  must  be  nonsuited. 

The  plaintiff's  counsel  then  resorted  to  a  count  which  they 
found  in  the  declaration,  for  work,  labour,  and  materials,  upon  a 
quantum  valebant,  and  said,  that  the  plaintiff  having  the  benefit 
of  the  houses,  was  bound  at  least  to  pay  for  them  according  to 
their  value. 

Mansfield,  Ch.  J. : 

Suppose  you  had  come  hither  upon  a  quantum  valebant  only, 
could  you  have  recovered  on  it  ?  Certainly  not.  The  defendant 
would  have  said,  "  I  made  no  such  agreement :  I  agreed  to  pay 
you  if  you  would  build  my  house  in  a  certain  manner,  which  you 
have  not  done."  Here  the  plaintiff  has  properly  declared  on 
his  special  contract,  and  he  has  shewn  and  proved  that  he  made 
such  a  contract,  and  has  received  much  money  on  it.  He  can- 
not now  be  permitted  to  turn  round  and  say,  "I  will  be  paid 
by  a  measure-and-value  price."  The  defendant  agrees  to  have  a 
building  of  such  and  such  dimensions  :  is  he  to  have  his  ground 
covered  with  buildings  of  no  use,  which  he  would  be  glad  to  see 
removed,  and  is  he  to  be  forced  to  pay  for  them  besides?  It  is 
said  he  has  the  benefit  of  the  houses,  and  therefore  the  plaintiff 
is  entitled  to  recover  on  a  quantum  valebant.  To  be  sure  it  is 
hard  that  he  should  build  houses  and  not  be  paid  for  them ;  but 
the  difficulty  is  to  know  where  to  draw  the  line ;  for  if  the  defen- 
dant is  obliged  to  pay  in  a  case  where  there  is  one  deviation 
from  his  contract,  he  may  equally  be  obliged  to  pay  for  anything, 
how  far  soever  distant  from  what  the  contract  stipulated  for. 

The  plaintiff  accordingly  was  nonsuited ;   and  the 
case  was  never  again  moved. 


f 
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DOE,   ON  THE  Demise  of  SHEPPARD,  v.  ALLEKf        ^tj^ 

(3  Taunt.  78—81.)  ' 

If  a  lessee  exercised  a  trade  on  the  demised  premises,  by  whicli  his         C  '  ^  J 
lease  is  forfeited,  the  landlord  does  not,  by  merely  lying  by,  and  wit- 
nessing the  act  for  six  years,  waive  the  forfeiture. 

Some  positive  act  of  waiver,  as  receipt  of  rent,  is  necessary. 

But  if  he  permits  the  tenant  to  expend  money  in  improvemente, 
^embU  that  that  is  evidence  to  be  left  to  a  jury  of  his  consent  to  the 
alteration  of  the  premises :  per  Mansfield,  Ch.  J. 

This  Tvas  an  ejectment  brought  to  recover  possession  of  a  mes- 
suage and  shop  in  Northgate  Street,  Bath,  which  the  lessor  of 
the  plaintifif,  by  lease  of  the  18th  day  of  December,  1802,  had 
demised  to  William  Dore,  his  executors,  administrators,  and 
assigns,  for  the  term  of  28  years,  determinable  on  lives ;  "  pro- 
vided, that  if  the  lessee,  his  executors,  administrators,  or  assigns, 
should,  at  any  time  thereafter  during  the  term  thereby  granted, 
permit  or  suffer  any  person  or  persons  to  inhabit  or  dwell  in  or 
upon  the  demised  premises,  or  any  part  thereof,  who  should 
therein  use,  exercise,  carry  on,  or  follow,  (amongst  other  the 
trades  therein  enumerated,)  the  trade  of  a  butcher,  or  any  other 
dangerous,  noisy,  noisome,  or  offensive  trade  or  calling  what- 
soever, or  if  all,  or^  any  one  or  more  of  the  covenants,  clauses, 
and  agreements  therein  contained  on  the  part  of  the  lessee,  his 
executors,  administrators,  or  assigns,  should,  during  the  term, 
be  infringed  or  broken  in  any  respect  whatsoever,  then  it  should 
be  lawful  for  the  lessor  to  re-enter."  And  the  lessee  covenanted 
**that  he,  his  executors,  administrators,  and  assigns,  would 
not,  during  all  or  any  part  of  the  term,  exercise  upon  all  or 
any  part  of  the  premises,  the  trade  of  a  butcher,  &c.  or  any 
other  dangerous,  noisy,  noisome,  or  offensive  trade  or  calling 
•whatsoever."  Upon  the  trial  of  this  cause  at  the  Taunton 
Spring  Assizes,  1810,  before  Graham,  B.,  it  appeared  that  the 
lessee  Dore  had,  in  July,  1803,  for  the  consideration  of  95Z., 
assigned  the  premises  to  the  defendant ;  who  thereupon  parti- 

t  For  an  example  of  a  case  where  must  always  now  be  considered  with 

Teceipt  of  rent  with  knowledge  was  reference  to  the  Conveyancing  Act 

held  to  be  a  waiver,  see  CHriffin  v.  1881  (44  &  45  Vict.  c.  41)  s.  14. — 

TampkiM  (1880)  42  L.  T.  359.  E.  0. 

The  affect  of  incurring  a  forfeiture 
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Dor,        tioned  off  the  shop  into  two  separate  apartments,  in  one  of  which 
8HKPPARD,    h®  carried  on  the  business  of  a  fishmonger,  and  the  other  he  had 
Allbv       ^^*  ^^  \ease  to  Loder,  a  butcher,  who  *therein  carried  on  his 
r  ,^«^  1       trade.    The  plaintiff,  from  the  time  of  the  assignment  to  the 
time  of  the  trial,  continued  to  live  next  door  to  the  demised  pre- 
mises, and  was  witness  to  their  conversion  to  these  obnoxioaa 
uses.    The  defendant  had  paid  his  rent  during  that  period  to 
Dore,  and  could  not  prove  any  payment  of  rent  by  Dore  to  the 
plaintiff*s  lessor  subsequent  to  the  alteration.    For  the  defendant 
it  was  urged,  that  the  circumstance  of  his  having  so  long  seen 
the  nuisance,  without  interfering,  was  evidence  of  a  waiver  of  the 
forfeiture ;  but  Graham,  B.  thought  there  must  be  evidence  of 
some  positive  act  of  waiver,  and  that  mere  silence  was  not 
8u£Bcient.    The  jury  found  a  verdict  for  the  plaintiff. 

Lens,  Serjt.,  having  in  Easter  Term  obtained  a  rule  nin  to 
set  aside  the  verdict  and  have  a  new  trial, 

Bestf  Serjt.  shewed  cause : 

(Mansfield,  Ch.  J.  observed,  there  was  a  circumstance  which 
had  not  been  adverted  to :  it  was  suggested,  that  a  great  deal  of 
money  had  been  laid  out  by  the  defendant  in  altering  and  im- 
proving these  premises ;  that  was  not  merely  a  circumstance  for 
the  consideration  of  a  court  of  equity :  if  the  plaintiff  lay  by  and 
saw  that  laid  out,  it  was  a  strong  circumstance  from  which  a  jury 
might  imply  consent  to  the  alteration.) 

No  such  fact  appears  on  the  Judge's  report.  The  covenant  is 
unquestionably  broken,  and  the  only  question  is,  whether  there 
has  been  any  waiver.  How  long  must  a  man  lie  by,  before  his 
long-suffering  shall  amount  to  a  waiver  ?  It  has  never  yet  been 
held  that  lying  by  would  constitute  a  waiver  of  a  breach  of  cove- 
nant. But  if  the  defendant  has  laid  out  money,  of  which  there 
is  no  evidence,  it  is  his  own  folly  that  he  did  not  first  tender  his 
rent :  if  that  had  been  received,  he  might  have  spent  his  money 
safely ;  without  that  precaution,  he  was  spending  it  in  his  own 
wrong. 
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Lens  in  support  of  the  rule :  Dok, 

Lessee  of 

It  is  not  necessary  there  should  be  an  actual  payment  of  rent    sheppabd, 
to  constitute  a  waiver;  that  is  only  exempli  gratia:  any  other       allkk. 
evidence  of  waiver  is  equivalent.    It  ought  to  have  been  left  to        [  ^^  ] 
the  jury,  whether  the  plaintiff's  lessor  had  made  his  election  to 
determine  the  lease  or  to  confirm  it ;  for  the  lease  is  not  made 
absolutely  void,  but  only  rendered  voidable  by  the  breach  of 
covenant ;  and  the  lessor  must  elect  whether  he  will  enter  or  not. 
However,  nothing  in  the  evidence  shews  that,  during  this  long 
period,  the  rent  was  not  accepted ;  and  the  jury  ought  to  have 
presumed  that  it  was.    The  plaintiff  might  easily  have  proved 
that  the  lessor  never  received  this  rent,  and  might  have  shewn 
the  reasons  why  he  did  not. 

(Heath,  J. :  The  plaintiff  is  not  bound  to  prove  a  negative.) 

It  ought  to  have  been  left  to  the  jury,  whether  the  plaintiff  had 
not,  at  some  one  moment,  assented  to  these  acts. 

Mansfield,  Ch.  J. : 

I  do  not  know  how  it  is  possible  to  help  this  defendant.  The 
lessor  having  let  to  Dore,  with  a  covenant  not  to  exercise  certain 
trades,  Dore  underlets  to  the  defendant,  and  the  defendant  trades 
contrary  to  the  covenant :  the  plaintiff  lives  next  door,  and  must 
be  taken  to  have  known  the  alterations  in  the  state  of  the  pre- 
mises. Supposing  no  money  to  have  been  laid  out  in  improve- 
ments, and  of  that  there  is  no  evidence,  the  suffering  him  to  go 
on,  is  an  indulgence  to  the  tenant ;  after  a  time  the  lessor  brings 
an  ejectment,  and  what  you  ought  to  prove  is,  that  he  consented 
to  the  change :  now  you  have  not  shewn  that  he  has  since,  either 
directly  or  indirectly,  received  any  rent ;  and  if  he  had,  it  is  pro- 
bable he  gave  Dore  a  receipt,  and  Dore  would  have  produced  it 
to  uphold  the  beneficial  lease. 

Heath,  J.  was  of  the  same  opinion.    Forfeitures  of  lease  stand 
on  the  same  groimd  with  forfeitures  of  copyhold  ;  *and  there  are       f  *Bi  ] 
a  great  many  cases  in  the  old  books,  where  it  is  held,  that  a 
mere  knowledge  and  acquiescence  in  an  act  constituting  a  for- 


^ 
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Doe,  feitare,  does  not  amount  to  a  waiver :  there  mast  be  some  act 

L«8e«  of  i»        •        xl^     X 

Sbeppard,  amnnmg  tne  tenancy. 


V. 

Allex. 


Lawrence,  J. : 

The  rule  must  be  discharged. 


Rule  discharged. 


1810.        SOUTHCOTE,    Executrix   of   SOUTHCOTE,   Esq.  r. 
•^^^^  HOAKE,  Bart. 

[  87  ]  (3  Taunt.  87—90.) 

By  indenture  tripartite  between  (1)  A.,  (2)  B.,  (3)  C,  A.,  tenant  for 
life,  demised  to  C. ;  and  C.  covenanted  with  B.  (a  receirer),  **  and  other 
the  receiyer  or  receivers  for  the  time  being,  and  to  and  with  such  other 
person,  who,  for  the  time  being,  should  be  entitled  to  the  freehold,  and 
to  and  with  every  of  them."  A.  died ;  held  that  his  executrix  could  not 
maintain  covenant  for  breach  in  her  testator's  lifetime,  but  that  the 
action  was  joint,  and  survived  to  B. 

A  covenant  with  two  and  every  of  them  is  joint,  though  the  two  are 
several  parties  to  the  deed. 

The  plaintiff,  as  executrix  of  the  last  will  and  testament  of 
Thomas  Southcote,  deceased,  declared  in  covenant  against  the 
defendant  upon  an  indenture  of  lease  of  8  parts,  made  between 
the  said  Thomas  Southcote  in  his  lifetime,  (therein  described  as 
tenant  for  life  of  the  real  estate  of  John  Southcote,  deceased,)  of 
the  first  part,  Thomas  Charlton,  (therein  described  as  the 
receiver  appointed  by  the  High  Court  of  Chancery  of  the  rents 
and  profits  of  the  estates  of  the  said  John  Southcot-e,)  of  the 
second  part,  and  the  defendant  of  the  third  part :  whereby^  after 
reciting  that  John  Southcote,  by  his  last  will,  had  given  a  leas- 
ing power,  under  the  restrictions  therein  mentioned,  to  every 
person  to  whom  any  estate  for  life  in  the  premises  was  thereby 
devised,  when  and,  as  they  should  respectively  be  in  the  actual 
possession  thereof,  the  said  J.  Southcote  demised  to  the  defen- 
dant the  manor,  farm,  lands,  and  premises,  called  Bruham 
[  •88  ]  Lodge,  in  the  county  of  Somerset,  therein  particularly  •de- 
scribed, with  the  appurtenances,  to  hold  the  same  unto  the 
defendant  for  the  term  of  16  years.  And  the  defendant 
thereby,  for  himself,  his  heirs,  executors,  and  administrators, 
covenanted  to  and  with  the  said  Thomas  Charlton,  and  oth^r 
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the  receiver  or  receivers  for  the  time  being,  (and  to  and  with  Southcote 
such  other  person  or  persons  as,  for  the  time  being,  should  hoake. 
or  might  be  entitled  to  the  freehold  or  inheritance,  or  to  the 
rents  and  profits  of  the  said  premises,)  and  to  and  with  every  of 
them,  by  the  said  indenture,  amongst  other  things,  to  repair  the 
premises,  and  the  same,  so  repaired,  at  the  determination  of  that 
demise,  to  yield  up  to  the  said  Thomas  Charlton,  or  such  future 
receiver  or  receivers,  or  other  person  or  persons  for  the  time 
being  entitled  as  aforesaid ;  and  not  to  suffer  cattle  to  feed  in  the 
coppices  demised,  nor  fell,  damage,  or  dispose  of  any  timber 
trees  or  saplings.  By  virtue  of  which  demise  the  defendant 
entered  and  was  possessed,  and  continued  possessed  until  the 
death  of  the  said  T.  Southcote,  the  reversion  of  and  in  the  same 
premises  with  the  appurtenances  belonging  to  the  said  Thomas 
Southcote,  as  tenant  for  the  term  of  his  natural  life,  under  and 
by  virtue  of  the  said  will,  and  the  said  Thomas  Southcote  during 
all  that  time  being  entitled  to  the  freehold  of  the  said  premises, 
to  wit,  as  tenant  thereof  for  the  term  of  his  natural  life.  And 
the  plaintiff  averred  breaches  in  the  life  of  Thomas  Southcote,  in 
not  repairing,  in  depasturing  cattle  in  the  woods,  and  in  cutting 
and  destroying  timber,  by  the  defendant  himself,  and  the  like 
breaches  committed  by  one  Thomas  Andrews,  who  was  then  and 
there  the  assign  of  the  defendant,  and  so  the  defendant  had  not 
kept  his  covenants  with  the  testator  T.  Southcote  in  his  lifetime, 
or  with  the  plaintiff,  executrix  as  aforesaid,  since  his  death ;  to 
the  damage  of  the  plaintiff,  with  a  profert  of  the  letters  testa- 
mentary. To  this  declaration  the  defendant  pleaded  in  bar,  that 
the  said  Thomas  Charlton  *duly  sealed,  and  as  his  act  and  deed  f  ♦so  j 
delivered  the  said  indenture,  and  survived  the  said  Thomas 
Southcote,  and  was  still  in  full  life.  There  was  a  further  plea, 
traversing  the  breaches  assigned.  The  plaintiff  demurred  to  the 
first  plea,  and  the  defendant  joined  in  demurrer. 

Shepherd,  Serjt.  endeavoured  to  support  the  demurrer : 

He  contended  that  inasmuch  as  the  covenant  was  ''  to  and  with 
every  of  them,"  there  were  several  covenants.  The  design  was, 
that  there  should  be  one  several  covenant  with  Charlton,  which, 
if  Charlton  had  ceased  to  receive,  and  a  new  receiver  was 


i 
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souTRooTB  appointed,  would  be  a  covenant  to  and  Mrith  the  new  receiver, 
HoAfts.  l>ut  which,  if  no  new  receiver  were  appointed,  would  be  extin- 
gaished ;  and  that  there  should  be  one  other  eeveral  covenant 
with  Thomas  Southcote,  and  other  the  person  entitled  to  the 
rents  and  profits  for  the  time  being,  which  covenant  would 
remain  although  the  other  should  be  extinguished.  It  has  been 
held  that  where  the  interest  is  joint,  the  word  "  each  "  makes  no 
difference,  and  does  not  constitute  a  separate  covenant,  but  here 
the  interests  are  several,  and  therefore  "  every,"  which  is  synony- 
mous, shall  have  that  effect.  Thomas  Southcote  was  interested 
to  receive  the  rents  and  profits  on  his  own  account  daring  his 
life :  the  office  of  receiver  had  a  view  to  the  interests  of  some 
other  parties,  which  makes  this  case  distinguishable  from  those 
of  RolU  V.  Yate,  Yelv.  177,  S.  C.  by  name  of  YaU  v.  RfMes,  2 
Gouldsb.  207.  Yate  v.  Routes,  1  Bulst.  25.  SUngsby^s  case,  5 
Co.  19.  Duke  of  Northumberland  v.  Errington,  5  T.  R.  522.  f 
Anderson  v.  Martindale,  1  East,  497.1  This  is  not  an  indenture 
by  Southcote  and  Charlton  of  the  first  part,  but  by  Southcote  of 
the  first  part,  and  Charlton  of  the  second  part.  Suppose  the 
Court  of  Chancery  should  now  take  away  the  receivership  from 
Charlton,  without  appointing  another  receiver,  there  would  be 
[•90]  no  one  who  could  sue  on  this  ^covenant.  This  plea  moreover 
is  bad,  because  it  does  not  shew  that  Charlton  continues 
receiver. 

Bestf  Serjt.,  who  was  prepared  to  support  the  plea,  was 
stopped  by  the  Court. 

Mansfield,  Ch.  J. : 

It  may  be  the  practice  of  the  Master's  office  to  frame  the  cove- 
nants in  this  way,  but  I  do  not  think  it  is.  It  is  a  strange 
thing.  The  demise  is  by  the  tenant  for  life.  The  Master's 
office  is  much  puzzled  upon  this  subject,  but  in  practice  they 
usually  cause  the  receiver  to  demise  under  the  order  of  the  Court, 
who  can  convey  no  legal  interest ;  but  whenever  they  can,  they 
get  a  tenant  for  life,  or  a  trustee  of  the  legal  estate,  to  join.  It  is 
urged  for  the  plaintiff,  that  "  to  and  with  every  of  them,"  means 

t  2  B.  B.  666.  :  6  B.  B.  334. 
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with  each  of  the  two  separately ;  but  it  would  be  very  strange  if 
it  were  so ;  it  means,  with  every  of  the  receivers  and  with  the 
person  entitled,  jointly ;  and  certainly  it  is  important  that  the 
action  should  not  be  brought  by  a  representative  who  pays  no 
costs,  but  by  some  one  that  is  liable  to  costs.!  Charlton  must 
be  taken  to  be  receiver  still. 


SOUTHCOTE 
V. 
HOABE. 


LiAWBENCE,  J. : 

There  is  a  great  deal  of  difference  between  covenants  where 
the  parties  covenant  jointly  and  separately,  and  where  they 
covenant  with  them  and  every  of  them :  in  the  former  case  the 
covenantees  clearly  have  separate  actions.! 


t  This  reason  belongs  to  the  law 
before  the  Act  3  &  4  Wm.  IV.  c.  42 
(a  31).— E.  C. 

X  It  is  difficult  to  understand  what 
is  meant  by  this  judgment  of  Law- 
BENCE,  J.  as  reported.  If  it  means 
that  a  covenant  can  be  framed  so  as 
to  give  a  right  of   action   to   the 


Judgment  for  defendant. 

corenantees  jointly,  as  well  as  to  the 
corenantees  severally,  it  is  contrary 
to  the  current  of  authority — "  One 
and  the  same  covenant  cannot  be 
made  both  joint  and  several  with  the 
covenantees."  Per  Parke,  B.  in 
Bradbume  v.  BotJUld  (1845)  14  M.  & 
W.  559,  573, 14  L.  J.  Ex.  330.— R.  C. 
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1810.  COOPER  V.  BARBERt 

^^h  6-  (3  Taunt.  99—111.) 

.      ^  No  one  can  claim  a  preBcription  in  his  own  land. 

^      ^  If  an  act  immemorially  done  in  the  land  of  A.,  at  each  repetition 

produoee  an  effect  on  the  land  of  B.,  which,  under  the  ordinary  state 
and  disposition  of  B.'s  land  occasions  no  perceptible  injury,  there  is  no 
ground  to  presume  a  grant  from  the  ancestors  of  B.  to  the  ancestors  of 

A.  of  the  right  of  doing  that  act. 

Therefore  if  B.  makes  a  new  application  and  disposition  of  his  land, 
of  such  a  sort  that  the  effect  produced  in  the  land  of  B.  by  the  repetition 
of  the  act  done  in  the  land  of  A.  becomes  injurious  to  the  property  of 

B.  under  such  new  disposition  of  his  land,  A.  is  not  authorized  in 
repeating  that  act. 

But  if  the  effect  produced  on  the  land  of  B.  by  the  act  done  in  the 
land  of  A.  had  at  all  times  occasioned  a  perceptible  injury  to  B.*b  pro- 
perty, there  would  have  been  sufficient  ground  to  presume  a  grant  from 
the  ancestors  of  B.  to  the  ancestors  of  A.  of  the  right  to  do  such  act. 

A.  has  immemorially  had,  for  watering  his  lands,  a  channel  through 
his  own  field,  in  a  porous  soil,  through  the  banks  of  which  channel, 
when  filled,  the  water  percolates  and  thence  passes  through  the  con- 
tiguous soil  of  B.  below  the  surface,  without  producing  visible  injtiry. 
B.  builds  a  new  house  in  his  land,  below  the  level  of  his  soil,  in  the 
current  of  the  percolating  water:  A.  cannot  now  justify  filling  his 
channel,  if  the  percolating  water  thereby  injures  the  house  of  B.  Fxr 
Lawrekce,  J. 

Trespass  for  breaking  and  entering  four  closes  of  the  plaintiff, 
situate  in  the  parish  of  St.  Bartholomew,  in  the  county  of 
Sussex,  and  treading  down  and  spoiling  the  grass,  and  sub- 
verting the  soil ;  and,  with  sledges  and  other  iron  instruments, 
breaking  down,  prostrating,  and  destroying  the  hatches,  pen- 
stocks, weirs,  and  dams  of  the  plaintiff,  there  then  erected,  and 
throwing  the  materials  into  a  certain  watercourse,  where  they 
were  lost.  The  defendant  pleaded,  j&rst,  not  guilty.  Secondly, 
as  to  the  breaking  and  entering  one  of  the  closes,  treading  down 
a  little  of  the  grass,  and  there  subverting  the  plaintiff's  soil, 
and  with  sledges  and  other  iron  instruments  breaking  down, 
prostrating,  and  destroying  the  hatches,  penstocks,  weirs,  and 
dams ;  that  the  defendant,  long  before,  and  at  the  said  several 

t   This  case  appears    quite  con-  in  any  definite  and  visible  channel. 

sistent  with  (and  has  been  cited  in  Adati  v.  Blundell  (1843)  12  M.  &  W. 

support  of)  the  principle   that  the  324,  352,  13  L.  J.  Ex.  289 ;  ChaBe- 

owner  of  the  soil  acquires  no  right  more  v.  Richards  (1859)  7  H.  L.  C. 

to  a  supply  of  water  which  arrives  349,  29  L.  J.  Ex.  81. — B.  C. 
there  by  percolation  without  flowing 
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times  when,  &c.  was  lawfully  possessed  of  a  certain  dwelling-      Coopeb 
house,  with  the  appurtenances,  in  the  parish  of  St.  Peter-the-      babber. 
Great,  otherwise  the  Sub-deanery,  in  the  said  county  of  Sussex, 
near  to  the  said  close  in  which,  &c.  and  also  near  to  a  certain 
watercourse,  running  and  flowing  in  *and  along  the  same  close,      [  *ioo  1 
and  that  the  water  of  the  said  watercourse,  before,  and  until 
the  time  of  the  obstruction  thereof  hereafter  mentioned,  had 
run  and  flowed,  and  had  been  used  and  accustomed  to  run  and 
flow,  and  then  and  from  thence  until,  and  at  the  said  several  times 
when,  &c.  of  right  ought  to  have  run  and  flowed,  and  still  of 
right  ought  to  run  and  flow,  freely  and  without  any  undue 
obstruction    or   hindrance;    and   the  defendant    averred,  that 
the  said  hatches,  penstocks,  weirs,  and  dams,  before   and  at 
the  said  several  times  when,  &c.  had  been,  and  were,  unlawfully 
kept  shut  and  fastened,  and  kept  and  continued  to  be  shut  and 
fastened,  by  the  plaintiff,  for  a  great  and  unreasonable  length  of 
time,  so  that  the  water  of  the  said  watercourse  could  not  run  and 
flow  in  its  usual  and  accustomed  manner,  but  was  obstructed 
and  kept  back  by  the  said  hatches,  penstocks,  weirs,  and  dams, 
insomuch  that  by  reason  thereof  divers  large  quantities  of  water, 
which  would  otherwise  have  run  and  flowed  away  from  the  said 
dwelling-house,  were  prevented  and  hindered  from  so  doing,  and 
by  means  of  the  premises,  ran,  flowed,  and  penetrated  into  the 
defendant's  dwelling-house,  &c. ;  for  the  purpose  of  abating  and 
removing  which  obstruction  and  nuisance,  the  defendant  justified 
the  acts  complained  of.     The  third  plea,  after  the  same  introduc- 
tion as  in  the  second,  stated,  that  the  plaintiff,  before  and  at  the 
said  several  times  when,  &c.  did  wrongfully  and  injuriously,  by 
and  with  the  hatches,  penstocks,  weirs,  and  dams  in  the  declara- 
tion mentioned,  and  by  wrongfully  and  injuriously  keeping  the 
same  shut  and  fastened,  cause  and  procure  divers  large  quan- 
tities of  water  to  accumulate  and  increase  in  and  upon  the  said 
close    in  which,  &c.,  and  which,  before  and  at  the  said  time 
when,  &c.  ought  to  have  run  and  flowed  off  and  from  the  said 
close,  in  which,  &c.,  and  away  from  the  dwelling-house  of  the 
defendant,  and  by  reason  whereof,  divers  large  quantities  of 
water,  before  *and  at  the  said  several  times  when,  &c.  ran  and       [  *:oi  ] 
flowed  unto  and  into  the  same  dwelling-house,  &c.  wherefore  he 
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CoopBB      jostified  the  acte  complained  of.  The  fonrtb  plea,  after  a  ^mflar 
Barbkb.     introduction,  averred,  that  the  plaintiff,  before  and  at  the  said 
time  when,  &c.  wrongfully  and  injarioasly  kept  and  continued 
the  said  hatches,  penstocks,  weirs,  and  dame  shut,  closed,  and 
fastened,  in  and  across  a  certain  watercourse  in  the  said  close  in 
which,  &e.  and  thereby  caused  and  procured  divers  large  quan- 
tities of  water,  before  and  at  the  said  several  times  when,  &c.  to 
arise,  accumulate,  and  increase  in  and  upon  the  said  close  in 
■which,  &c.,  and  by  reason  thereof  divers  large  quantities  of  water, 
before  and  at  the  said  several  times  when,  &c.  were  hindered  and 
prevented  from  running  and  flowing  from  the  said  last-mentioned 
dwelling-house  of  the  defendaut,  and  greatly  overflowed  and 
damaged  the  same,  &c. ;  wherefore,  &c.    The  plaintiff  joined 
issue  on  the  first  plea;   and  in  his  replication  to  the  second 
plea,  admitted  the  defendant's  possession  of  bis  house  as  therein 
described,  but,  protesting  that  the  water  of  the  said  watercourse, 
before  and  until  the  time  of  the  obstruction  thereof  in  that  plea 
mentioned,  had  not  run  and  flowed,  and  had  not  been  need 
and  accustomed  to  run  and  flow,  and  then,  and  from  thence  until, 
and  at  the  said  several  times  when,  &c.  of  right  ought  not  to  have 
run  and  flowed,  and  still  of  right  ought  not  to  run  and  flow 
freely,  and  without  any  undue  obstruction  or  hindrance,  he 
averred,  that  long  before  and  at  the  said  several  times  when, 
&c.  Thomas  Feckham  Phipps,  Esq.  was  seised  in  his  demesne 
as  of  fee,  of  and  in  the  said  close  in  which,  &c.  and  of  and  in 
another  close  called  the  Twenty  Acres,  adjoining  thereto,  and 
situate    in  the    said  parish  of    St.  Bartholomew,  with  their 
respective  appurtenances ;  and  prescribed  in  right  of  his  estate 
of  and  in  the  said  close  called  the  Twenty  Acres,  for  an  im- 
[•102]      memorial  right  to  stop  up  and  •dam,  with  hatches,  penstocks, 
wolrs  imd  dams,  the  water  of  the  said  watercourse  in  the  said 
which,  &c.,  for  the  purpose  of  taming  the  said  water  out 
>aid  watercourse  into,  through,  and  over  the  said  close 
h,  &c.,  in  order  to,  and  for  the  purpose  of  watering, 
ting,  and  improving  the  said  other  close    called    the 
Acres,  every  year,  at  all  times  of  the  year,  as  often  as 
I  hath  required,  as  to  the  said  close  called  the  Twenty 
ritb  the  appurtenances,  belonging  and  appertaining,  to 
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Teit,  at  the  parish  of  St.  Bartholomew  aforesaid.  He  then  Coopeb 
averred,  that  T.  P.  Phipps  demised  both  closes  to  the  plaintiff,  barbeb. 
who  afterwards,  and  before  the  said  times  when,  &c.,  to  wit, 
on  the  day  last  aforesaid,  at  the  same  parish,  being  a  time 
when  occasion  required,  did  stop  up  and  dam  the  water  of  the 
eaid  watercourse,  by  then  and  there  putting  down  and  placix^g 
the  said  hatches,  penstocks,  weirs,  and  dams  in  the  said  close 
in  which,  &c.,  for  the  purpose  of  turning  the  water  of  the  said 
watercourse  out  of  the  same,  into,  over,  and  through  the  said 
close  in  which,  &c.,  in  order  to,  and  for  the  purpose  of  water- 
ing, meliorating,  and  improving  the  said  close  called  the  Twenty 
Acres,  and  kept  and  continued  the  same,  so  put  down  and 
placed  there,  as  the  occasion  then  required,  in  exercise  of  the 
said  right,  as  he  therefore  lawfully  might,  until  the  defendant, 
of  his  own  wrong,  at  the  said  several  times  when,  &c.  committed 
the  several  trespasses,  &c. ;  and  concluded  by  traversing  that 
the  said  hatches,  penstocks,  weirs,  and  dams,  before  and  at  the 
said  several  times  when,  &c.,  had  been  and  were  wrongfully 
shut  and  fastened,  and  kept,  and  continued  so  shut  and  fastened, 
by  the  plaintiff,  for  a  great  and  unreasonable  length  of  time. 
To  the  third  plea,  the  plaintiff,  omitting  the  protestation, 
replied  the  same  facts  as  in  the  replication  to  the  second  plea, 
and  traversed  that  he  did  wrongfully  and  injuriously,  by  and 
with  the  said  hatches,  dams,  and  weirs,  and  *by  wrongfully  [  *103  ] 
and  injuriously  keeping  the  same  shut  and  fastened,  cause  and 
procure  the  said  large  quantities  of  water  to  accumulate  and 
increase  in  and  upon  the  said  close  in  which,  &c.,  and  which 
before  and  at  the  said  time  when,  &c.  ought  to  have  run  and  flowed 
off  and  from  the  said  close  in  which,  &c.  to  and  away  from  the 
defendant's  dwelling-house.  To  the  fourth  plea  the  plaintiff 
replied  in  the  same  manner  as  to  the  third,  and  concluded  with 
traversing  that  he  wrongfully  and  injuriously  kept  and  continued 
the  said  hatches,  penstocks,  &c.  shut,  closed  and  fastened  in  and 
across  the  said  watercourse,  and  thereby  caused  and  procured 
divers  large  quantities  of  water  to  arise,  accumulate,  and  increase 
in  and  upon  the  said  close;  in  which,  &c.  The  defendant  in  his 
rejoinder  took  issue  on  these  several  traverses.  Upon  the  trial 
of  this  cause  at  Horsham,  at  the  Spring  Assizes,  1810,  for  the 
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r. 
Babbeb. 


Cooper  county  of  Sussex,  before  Heath,  J.,  the  case  was  this  :  The 
river  Lavant  flows  from  east  to  west,  xinder  the  southern  wall  of 
the  city  of  Chichester.  At  a  certain  place  situate  at  the  eastern 
end  of  the  city,  and  lying  to  the  east  of  the  lonis  in  quo,  and  of 
the  turnpike  road  hereafter  mentioned,  part  of  the  water  is 
occasionally  diverted,  for  the  purpose  of  irrigating  a  meadow 
called  Grove's  meadow,  lying  wholly  to  the  east  of,  and  abutting 
on  the  same  turnpike  road.  This  road  issues  from  the  south 
gate  of  the  city,  and  goes  from  north  to  south.  Many  houses 
had  been  recently  built  without  the  gate  both  on  the  eastern  and 
on  the  western  sides  of  this  road.  On  the  western  side  stood 
the  defendant's  house,  erected  within  six  or  seven  years  past, 
abutting  on  the  road,  and  situate  on  the  part  of  a  close  called 
O'Brien's  garden,  which  extended  about  180  yards  in  length, 
parallel  to  the  road,  and  60  in  breadth.  From  the  increase  of 
the  city,  the  frontage  of  this  close  towards  the  road  had  recently 
become  building  ground.  The  soil  of  the  ground  on  which  the 
defendant's  house  stood  had  been  excavated,  and  thereby  lowered 
♦104  ]  about  two  feet,  a  *short  time  before  the  house  was  built.  The 
defendant  had  also  sunk,  nearly  four  feet  below  the  surface,  the 
floor  of  his  underground  cellar  and  kitchen :  at  the  time  of 
building  them  he  was  warned  that  they  would  be  subject  to 
floods.  On  the  western  side  of  O'Brien's  garden,  and  abutting 
thereon,  and  on  the  south  side  of  the  river  Lavant,  lay  a 
tract  of  meadow  land  called  the  Deanery  farm,  being  all  the 
property  of  one  person,  in  trust  for  whom  Mr.  Phipps  was 
seised  thereof  in  fee,  comprehending,  amongst  other  lands, 
Weller's  closes  hereafter  mentioned,  and  the  two  closes  men- 
tioned in  the  pleadings.  An  artificial  cut,  or  main  feeder, 
of  indefinite,  but  of  great  and  unquestioned  antiquity,  passed 
from  the  river  Lavant  at  the  north-eastern  comer  of  this 
farm,  through  a  part  thereof  occupied  by  Weller,  along  the 
eastern  side  of  it,  and  contiguous  and  parallel  to  the  western 
side  of  O'Brien's  garden,  flowing  to  the  southward,  for  the 
space  of  180  yards,  within  which  distance  the  defendant's 
Louse  was  situate;  so  that  this  watercourse  passed  parallel  to 
and  beyond  the  back  front  of  that  house,  beiug  about  50  yards 
distant  from  it  in  the  nearest  point,  and  also  parallel  to  the 
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tnmpike  road.     This  feeder  was  prolonged  northwards  in  a      Cooper 
direct  line  beyond  that  length  of  180  yards,  for  the  purpose  of      babbeb. 
watering  other  meadows  occupied  by  Weller,  not  material  to 
this  case ;  but  at  the  end  of  the  180  yards  there  was  a  penstock, 
or  row  of  hatches,  fixed  across  the  feeder  for  the  purpose  of 
excluding   the  water  from   the    prolonged    part  thereof,   and 
causing  it  to  flow  over  a  weir  or  cascade  situate  in  Weller's 
ground,  on  the  western  side  of  the  stream,  at  that  point,  the 
altitude  or  perpendicular  fall  of  which  weir  was  two  feet  six 
inches.    When  these  hatches  were  shut  down,  all  the  water 
fell  over  this  weir,  and  at  and  from  that  point  changed  its  course, 
and  flowed  from  east  to  west,  down  a  channel  cut  at  right 
angles  to  the  first-mentioned  feeder,  for  the  space  of  200  yards, 
in  the  ^course  of  which  distance  it  passed   through  a  pond,      [  ^105  ] 
situate  about  midway.     At  the  western  extremity  of  the  200 
yards,  another  penstock,  or  row  of  hatches,  was  placed  across 
the  continuation  of  the.  watercourse,  one  post  of  the  frame 
thereof  being   in  a  field  occupied  by  Weller,   situate  on  the 
southern  side  of  the  stream,  and  the  other  post  of  the  frame 
thereof  being  placed  in   the  plaintiff's  close  called  the  Thirty 
Acres,  which  lay  on  the  northern  side  of  that  part  of  the  stream : 
and  at  the  same  point  commenced  another  feeder,  the  course  of 
which  diverged  a  little  to  the  south-east,  and  passed  into  the 
plaintiff's  close  called    the  Twenty  Acres,   mentioned  in  the 
pleadings.    When  the  hatches  across  the  watercourse  at  this 
point  were    shut  down,  the  water  was  penned  back  in  the 
watercourse  throughout  the  space  that  lay  between  that  point 
and  the  pond,  and  was  raised  to  the  height  of  three  feet  five 
inches  from  the  groundsill  of  the  last-mentioned  penstock,  in 
consequence  of  which  elevation  it  flowed  along  the  last-mentioned 
feeder,  and  performed  the  office  of  irrigating  the  20  acres :  but 
when  this  penstock  was  so  closed,  it  did  not  pen  back  the  water 
farther  to  the  eastward  than  the  pond  before-mentioned,  so  that 
the  shutting  of  this  penstock  did  not  in  any  way  affect  the 
current  throughout  the  space  that  lay  above  the  pond  eastward, 
up  to  the  weir,  much  less  could  it  affect  the  height  of  the  water 
in  the  180  yards  of  feeder  situate  above  the  weir,  at  the  times 
when  the  water  flowed  over  the  weir.    The  top  of  the  last- 
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CooPBR      mentioned  penstock,  too,  was  two  feet  three  inches  lower  than  the 
Baebeb.      plane  of  the  bed  of  the  feeder  in  the  180  yards  above  the  weir  ; 
which  bed  was,  as  nearly  as  might  be,  in  the  same  level  with  the 
floor  of  the  defendant's  kitchen,  and  two  feet  lower  than  the 
bed  of  the  Lavant ;  and  the  distance  in  a  right  line,  drawn  from 
this  penstock  to  the  defendant's  house,  was  317  yards  ;  and  the 
whole  fall  of  the  ground  from  the  defendant's  house  to  the  same 
[  ♦loe  ]      penstock,  was  five  *feet  one  inch.     At  the  time  mentioned  in  the 
pleadings,  the  first-mentioned  penstock  was  partly  shut  down ; 
and  the  second  was  entirely  closed,  for  irrigating  the  20  acres  ; 
and  to  increase  the  effect  of  the  latter,  some  turfs  and  earth  had 
been  placed  near  the  penstock  on  each  bank,  to  raise  the  head, 
(which  the  learned  Judge  thought  was  material);   so  that  the 
water  had  risen  to  the  height  of  a  foot  above  the  top  of  the 
last-mentioned  penstock  itself,  and  flowed  over  it :  it  was  a  wet 
season,  and  the  stream  was  very  copious.     The  banks  of  these 
feeders,  and  the  soil  of  the  fields  in  question,  and  of  all  the 
adjacent  valley,   consist  of  a   porous  gravel,  which  is  easUj 
percolated  by  water.    And  the  most  judicious  witnesses  who 
were  called,  stated  that  the  water  in  the  defendant's  premises 
was  that  which  soaked  through  the  bank  of  the  nearest  water- 
course, namely,  the  180  yards  of  feeder  parallel  to  the  back  of 
his  house.     The  defendant  found  water  seven  inches  deep  in  the 
kitchen  and  cellar  of  his  house,  and  conceiving  that  it  proceeded 
from  the  stream  which  was  penned  back  for  watering  these 
meadows,  he  went  with  his  servants  in  search  of  the  nuisances, 
in  order  to  abate  them.    He  first  came  to  the  penstock  nearest 
to  his  house,  situated  in  Weller's  meadow,  at  the  southern 
extremity  of  the   180  yards,  where  he  removed  two  boards, 
which,  as  they  were  before  placed,  had  the  effect  of  raising  the 
water  in  the  180  yards  length  of  the  first  main  feeder.     He  then 
proceeded  to  the  second  penstock,  at  the  western  end  of  the  200 
yards,  which  he  broke  down,  and  thereby  drew  the  water  off 
from  the  feeder  of  the  Twenty  Acres,  and  let  it  pass  off  westward 
down  the  lower  channel.     The  water  had  at  that  time  been 
penned  on  the  meadows  only  three  days :  a  month  or  six  weeks 
was  the  time  during  which  the  water  had  usually  been  kept  on 
the  land  in  former  years.    From  the  time  of  doing  these  two 
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act3  the  water  in  the  ^defendant's  house  sunk  rapidly,  and  the  floor  Coopbb 
became  dry.  But  it  appeared  that  about  a  week  afterwards,  the  babbeb. 
Lavant  being  greatly  increased  by  the  melting  of  the  snows,  [  •107  ] 
which  occasioned  a  general  flood,  the  defendant's  cellar  became 
full  of  water  again,  and  continued  so  for  many  weeks,  though 
the  penstock  secondly  mentioned  had  not,  during  that  period, 
been  shut  down,  nor  even  repaired.  The  destruction  of  this, 
which  was  the  plaintiffs  penstock,  was  the  act  for  which  the 
plaintiff  intended  to  claim  a  compensation  by  this  action,  but 
the  parties  went  to  trial  upon  the  issues  which  have  been  stated. 
On  the  part  of  the  plaintiff  it  was  attempted  to  shew,  that  the 
water  in  the  defendant's  house  proceeded,  not  from  the  water- 
course, but  either  from  land  springs,  which  were  proved  to  exist 
near  the  spot,  or  from  the  irrigation  of  Grove's  meadow,  which 
lay,  as  before  mentioned,  on  the  eastern  and  opposite  side  of 
the  road,  on  a  higher  level  than  the  defendant's  house,  or 
from  springs  which  arose  in  that  meadow :  but  the  defendant 
clearly  disproved  the  first  of  these  pretences,  by  proving  that 
the  water  left  his  house,  almost  instantaneously,  when  he  had 
done  the  acts  complained  of ;  and  he  shewed  the  futility  of  the 
others  by  the  testimony  of  an  intelligent  surveyor,  who  livjed 
directly  opposite  to  the  defendant,  on  the  eastern  side  of  the 
road,  and  who  proved,  that  when  Grove's  meadow  was  irrigated, 
his  own  house,  and  those  adjoining  on  the  eastern  side  of  the 
road,  which  were  contiguous  to  the  meadow,  were  incommoded 
by  water  coming  into  their  lower  apartments ;  and  that  too  at 
times  when  the  defendant's  house,  and  the  other  houses  on  the 
eastern  side  of  the  road,  were  quite  free  from  water ;  and  that, 
rice  versa  f  at  the  time  of  the  injury  complained  of,  and  at  other 
times,  when  the  defendant's  house,  and  other  houses  on  the 
T^estern  side  of  the  road  were  flooded,  his  own  and  the  other 
houses  on  the  eastern  side  were  dry.  The  plaintiff  proved  that 
the  lower  penstock  at  the  extremity  of  the  200  *yards  had  been  [  •los  ] 
erected  80  or  40  years  since,  that  it  had  been  used  without 
interruption  for  80  years,  and  that  a  penstock  had  been  remem- 
bered there  for  70  years.  On  the  other  hand,  the  defendant 
relied  on  a  supposed  inconsistency  in  the  accounts  given  by 
two  different  witnesses  for  the  plaintiff  of    the  elevation  to 
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Cooper  which  the  lower  penstock  raised  the  water  at  different  periods 
Barbeb.  of  time ;  one  of  whom  stated  that  40  years  since  it  raised  the 
relative  height  (in  the  watercourse)  of  the  water  between  the  pond 
and  the  penstock  18  or  20  inches,  which  sufficed  for  watering 
the  Twenty  Acres,  and  penned  back  the  water  as  far  as  the 
I)ond ;  whereas,  another  stated,  that  the  total  fall  at  the  lower 
penstock  was  three  feet  five  inches;  and  the  defendant  con- 
tended that  this  evidence  proved  that  the  lower  penstock  itself 
had  been  recently  enhanced :  in  order  to  combat  the  prescrip- 
tion, he  also  proved  by  several  witnesses  that  inhabitants  of 
the  city  of  Chichester,  which  is  much  subject  to  floods  from 
the  Lavant,  had,  at  various  times,  abated  various  penstocks, 
and  other  erections  which  they  deemed  nuisances ;  among  others 
the  penstocks  in  question.  Upon  these  issues  and  evidence. 
Heath,  J.  directed  the  jury,  that  in  case  they  should  be  of 
opinion  that  the  flooding  of  the  defendant's  cellar  was  occasioned 
by  the  penning  of  the  water,  the  question  would  be  whether 
the  penstock  had  been  properly  kept  shut,  or  whether  it  had 
been  shut  down  an  unreasonable  length  of  time,  so  as  to 
occasion  an  injurious  annoyance  to  the  defendant's  house.  On 
the  preliminary  question,  the  evidence  of  the  surveyors  was, 
as  usual,  contradictory,  but  there  was  a  fact  worth  a  great 
many  speculations:  the  subsiding  of  the  water  left  no  doubt 
upon  the  point.  If  the  plaintiff  had  possessed  an  unin- 
terrupted right  to  raise  the  penstock  to  a  certain  height,  it 
would  not  derogate  from  that  right  that  the  defendant  had 
thought  proper  to  build  a  house,  and  make  his  kitchen  deep  in 
[  *i09  ]  the  ground :  but  the  plaintiff's  ♦enjoyment  had  not  been  very 
peaceable ;  for  whenever  the  neighbouring  inhabitants  felt  any 
inconvenience,  they  went  and  pulled  down  the  penstock ;  from 
which,  and  from  the  different  heights  assigned  to  the  penstock, 
by  different  witnesses,  he  thought  there  was  conclusive  evidence 
that  the  penstock  had  been  enhanced  of  late  years  from  one  foot 
eight  inches,  to  three  feet  five  inches ;  and,  if  the  jury  should  be 
of  that  opinion,  there  was  sufficient  ground  to  find  a  verdict  for 
the  defendant,  which  they  accordingly  did. 
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Shepherd,  Serjt.,  in  Easter  Term,  moved  for  a  rule  nisi  to      cooper 
set  aside  the  verdict  and  have  a  new  trial :  Babbeb. 

He  observed  that  the  defendant's  rejoinder  did  not  deny  the 
plaintiff's  right  to  the  penstock.  It  was  proved  that  at  the  time 
<of  the  injury  the  water  ran  to  the  penstock  at  the  same  height, 
:and  in  the  same  manner,  and  the  levels  of  the  bed  of  the  water- 
course behind  the  defendant's  house,  and  of  the  penstocks,  were 
the  same,  as,  to  the  memory  of  all  the  witnesses,  had  ever  been 
the  case ;  the  top  of  the  lower  penstock  was  two  feet  three  inches 
lower  than  the  foot  of  the  cascade  which  flowed  over  the  weir, 
<2onsequently  it  was  impossible  that  that  penstock  should  make 
the  water  flow  over  the  banks  of  the  watercourse  into  the  defen- 
dant's house. 

(Heath,  J.  observed  that  it  was  not  alleged  that  the  injury  was 
sustained  by  the  water  overflowing  the  blinks,  but  by  its  oozing 
through  them,  and  through  a  porous  and  gravelly  soil.) 

Even  supposing  the  lower  penstock  to  have  been  the  cause  of  the 
mischief,  it  was  of  immemorial  antiquity,  and  the  house  had 
been  built  only  within  six  or  seven  years  past :  the  defendant, 
therefore,  was  not  justified  in  demolishing  the  penstock  in  right 
of  his  house  ;  and  even  if  the  owner  of  the  house  had  before  this 
time,  since  its  erection,  destroyed  the  penstock,  he  would  not 
thereby  establish  his  right  in  destruction  of  the  plaintiff's 
prescription. 

XiAWRENCB,  J. :  [  110  ] 

You  claim  a  prescriptive  right  to  erect  the  penstock ;  now  the 
penstock  is  in  the  plaintiff's  lessor's  own  grounds,  and  he  may 
pen  the  water  there  as  he  will,  until  he  does  a  damage  to  his 
neighbour,  which  may  not  have  happened  till  now.  Is  it  not  law 
that  you  must  so  use  your  own  as  not  to  prejudice  your  neigh- 
tour  ?  And  until  you  prejudice  your  neighbour  by  penning  the 
water,  you  do  that  which  you  have  a  right  to  do ;  but  where  you 
begin  to  injure  your  neighbour,  there  the  right  terminates.  If 
there  had  been  an  ancient  house,  into  which  you  had,  by  your 
penstock,  immemorially  caused  the  water  to  flow,  without  being 
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Cooper     encountered  by  any  obstraction,  it  would  have  been  evidence  of 


r. 


Ba&ber.     &  grant ;  but  here  is  no  such  evidence. 

Mansfield,  Ch.  J. : 

Upon  the  second  and  third  traverses,  which  are  hardly  distin- 
guishable from  each  other,  and  which  go  to  the  defendant's  right 
of  erecting  any  penstock  at  all,  the  verdict  certainly  ought  to 
have  been  for  the  plaintiff ;  for  it  is  plain  that  the  cut  must  have 
at  some  time  been  made  out  of  the  river  for  the  benefit  of  the 
land,  which  might  anciently  have  belonged  to  the  same  person  ; 
but  without  penstocks  he  could  not  have  the  benefit  of  the  cut : 
but,  according  to  the  terms  of  these  two  issues,  the  verdict 
precludes  the  plaintiff  from  having  any  penstock  at  all. 

Lawbence,  J. : 

The  defendant  does  not  contend  that  the  plaintiff  has  no  right 
to  any  penstock  at  all,  but  that  he  has  no  right  to  erect  a  pen- 
stock  which  shall  cause  the  water  to  flood  his  house. 

Chambre,  J : 

The  defendant's  rejoinder  should  have  pointed  out,  as  a  justi- 
fication, some  enhancement  of  the  nuisance :  now  it  does  not. 
And  the  interruption  shewn  to  the  exercise  of  the  right  occurred 
60  years  back. 

[  111  ]  The  Court  recommended  to  the  parties  to  refer  the  whole 

matter  to  arbitration,  and  desired  it  might  stand  over  to  give 
time  for  an  arrangement,  but  the  defendant  not  consenting,  on 
a  subsequent  day,  they  granted  a  rule  nisi  for  a  new  trial. 

Best,  Berjt.  now  shewed  cause  against  this  rule : 

The  defendant  intended,  by  these  issues,  to  dispute  the  plain- 
tiff's right  to  erect  any  penstock  at  all,  and  the  jury,  upon 
evidence,  of  which  they  are  the  proper  judges,  have  found  that 
point  for  him. 

Mansfield,  Ch.  J.  observed  that  the  two  last  issues  were  too 
lo  sely  worded  to  try  that  right,  for  they  had  put  no  fact  in 
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issue :  they  alleged  that  the  plaintiff  had  shut  the  hatches      Cooper 
wrongfully  and  injuriously ;  but  they  did  not  shew  whether  it     bambb. 
was  injuriously  done,  because  the  plaintiff  had  no  right  to  shut 
them  at  all,  or  whether  it  was,  because  they  were  kept  shut  at 
improper  and  unreasonable  times,  or  for  an  unreasonable  length 
of  time,  as  alleged  in  the  first  issue. 

Heath,  J.  observed  that  the  first  issue,  on  the  reasonableness 

of  the  time,  had  admitted  the  plaintiff's  right  to  shut  them  for 

some  time ;    and  that,  in  fact,  there  was  no  evidence  of  their 

having  been  shut  an  unreasonable  length  of  time,  to  support  the 

verdict  on  the  first  issue. 

Rule  absolute  for  a  new  trial. 

Best  then  prayed  that  the  defendant  might  be  permitted  to  . 
amend  his  pleadings,  which  the  Goubt  reserved  for  future  con- 
sideration ;    still  recommending  to    the  parties  to  settle  the 
whole  matter  by  arbitration. 

The  case  never  again  came  before  the  Court. 


DOE,   ON  THE   Demise  of  DAVID  WHAYMAN   and       isio. 

Anotheb,   v.   CHAPLIN.  "^^iL^^' 

(3  Taunt.  120—127.)  [  120  ] 

If  four  joint- tenants  jointly  demise  from  year  to  year,  such  of  them 
as  give  notice  to  quit  may  recover  their  several  shares  in  ejectment 
on  their  several  demises. 

This  was  an  ejectment  brought  on  the  several  demises, 
amongst  others,  of,  1.  David  Whayman,  John  Hunt,  William 
Read,  2.  David  Whayman,  3.  John  Hunt,  4.  William  Reed, 
5.  George  Beedon,  David  Whayman,  William  Read,  John  Hunt, 
to  recover  the  possession  of  82  acres  of  marsh  land  in  the  parish 
of  Sudbome,  in  the  county  of  Suffolk.  At  the  Bury  Lent 
Assizes,  1810,  before  Grose,  J.,  it  appeared,  that  by  copy  of  Court- 
roll,  dated  the  20th  of  July,  1784,  upon  the  surrender  of  Robert 
Brady,  these  lands,  which  were  copyhold,  were  granted  to  George 
Woolnough,  George  Beedon,  David  Whayman,  William  Read, 
and  John  Hunt,  their  heirs  and  assigns,  and  the  heirs  and 
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assigns  of  the  survivor  of  them,  upon  certain  charitable  trusts, 
devised  by  the  will  of  Thomas  Grimbold,  deceased.  Woolnough 
was  dead.  In  1796>  the  four  surviving  trustees  demised  to  John 
Ablett  for  three  years,  from  the  5th  January,  1797,  at  the  rent 
of  1/.  10b.  per  acre,  during  which  term  Ablett  died,  and  upon  his 
death  the  defendant,  who  was  his  executor,  entered,  and  con- 
tinued tenant  under  the  same  rent,  until  the  27th  June,  1808, 
when  the  defendant  was  served  with  a  notice  from  ''each  and 
every  of  the  undersigned,  to  quit,  at  Old  Christmas-day  then 
next  ensuing,  or  at  the  time  when  his  current  year's  occupation 
should  expire,  the  premises  which  he  then  held  as  tenant  to 
them,  or  some  one  of  them."  Signed  by  the  churchwardens  and 
overseers  of  the  parish  of  Sudborne,  (who  had  usually  received 
the  rents,)  and  by  David  Whayman,  John  Hunt,  and  TViUiam 
Bead,  trustees  of  the  said  land.  The  defendant  had  entered  into 
the  ordinary  consent  rule,  confessing  ouster,  as  well  as  lease  and 
entry.  The  plaintiiGf  also  relied  on  the  circumstance,  of  which 
he  gave  evidence,  that  the  land  was  worth  more  rent  than  at 
present  was  given ;  whence  he  inferred,  *that  it  was  for  the 
benefit  of  all  the  joint- tenants  to  determine  the  tenancy,  that 
they  might  let  the  land  at  a  higher  rent ;  and  he  contended 
that  a  joint- tenant  can  bind  his  companion  by  an  act  beneficial 
to  him. 

For  the  defendant  it  was  objected,  that  one  of  the  joint  lessors, 
George  Beedon,  had  not  signed  the  notice  to  quit:  his  name 
was  used  in  the  declaration;  it  was  also  proved  that  he  had 
given  notice  to  his  co-lessors,  that  he  disapproved  of  the  eject- 
ment, and  of  the  notice  to  quit.  For  the  plaintiff  it  was 
answered,  that  there  being  separate  demises,  the  notice  and 
declaration  were  good,  if  not  for  the  whole  of  the  land,  at  least 
for  the  separate  shares  and  interests  of  those  trustees  who  had 
signed  the  notice.  The  jury,  however,  under  the  direction  of 
Grose,  J.,  who  reserved  the  point,  found  a  verdict  for  the 
defendant. 


Shepherd,  Serjt.  having  in  Easter  Term  obtained  a  rule  nisi 
to  set  aside  the  verdict  and  have  a  new  trial, 
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[The  judgment  of  the  Court,  ultimately  delivered  by  Mans- 
field, Ch.  J.,  was  as  follows :] 

There  was  in  this  case  a  verdict  for  the  defendant,  because 
the  notice  was  supposed  to  be  not  sufficient,  being  signed  by 
three  instead  of  four.  The  lessors  are  joint-tenants :  the  ques- 
tion is,  whether  they  or  any  of  them  have  a  right  to  recover  any 
or  what  part  of  the  premises  ?  It  is  necessary  to  inquire  what 
estate  they  had,  and  what  powers  belong  to  it.  As  joint-tenants, 
each  had  a  right  to  demise  his  share.  It  would  follow,  that  each 
had  a  right  to  put  an  end  to  that  demise.  It  cannot  depend  on 
another,  when  that  demise  shall  end.  Littl.  sect.  288.  Lord 
Coke's  Commentary,  186a.  To  divers  purposes  each  hath  but  a 
right  to  a  moiety,  as  to  enfeoff,  give,  or  demise ;  and  where  all 
join  in  a  feoffment,  every  of  them,  in  judgment  of  law,  gives  but 
his  part.  If  both  make  a  feoffment  in  fee  upon  condition, 
and  that  for  breach  thereof  one  of  them  shall  enter  into  the 
whole,  yet  he  shall  enter  but  into  a  moiety,  because  *that  no 
more  in  judgment  of  law  passed  from  him.  This  shews  that 
although  the  title,  as  well  as  the  estate,  be  undivided,  yet  each 
hath  so  much  as  his  portion  is ;  and  when  they  all  join  in  a 
feoffinent,  each  conveys  only  his  part.  So,  if  all  join  in  a 
demise,  in  law,  it  is  the  demise  by  each  of  his  portion.  If  so, 
and  if  each  demises  only  his  own  share,  it  cannot  be  said,  that 
he  cannot  put  an  end  to  that  demise,  whether  his  companion 
join  with  him  or  not.  Therefore  the  lessors  of  the  plaintiff  have 
a  right  to  recover  three  parts. 


Doe, 

Lessee  of 

Whatman 

aud  Othera, 

r. 

Chaplin. 

[126] 


[  'la:  ] 


Rule  absolute  for  a  new  trial. 
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i8'o-  BRIDGES  V.  BEEEY.t 

July  9. 
— -  (3  Taunt.  130—131.) 

[  ^^^  3  The  defendant,  being  unable  to  pay  a  bill  when  due,  which  lie  had 

accepted,  obtained  time,  and  indorsed  to  the  plaintiff  as  a  security  a  Inll 
drawn  by  himself  to  his  own  order,  which,  when  due,  was  dishonoured 
by  the  drawee,  but  the  holder  omitted  to  give  the  defendant  notice : 
Held  that  the  defendant  was  not  only  discharged  as  indorser  of  tbe 
one  bill,  but  also  as  acceptor  of  the  other. 

This  action  was  brought  upon  two  bills  of  exchange ;  one  for 
117/.  11«.  2d.,  drawn  on  the  26th  of  October,  1809,  by  the  defen- 
dant, at  two  months  date,  upon  one  Ivory ;  payable  to  his  own 
order :  the  other  for  119/.,  drawn  on  the  17th  July,  1809,  at 
three  months  date,  by  one  Box,  upon  the  defendant,  and  accepted 
by  him.  At  the  trial  of  this  cause,  at  the  Middlesex  sittings  in 
the  present  Term,  before  Mansfield,  Ch.  J.,  it  appeared,  that  a 
few  days  after  the  bill  accepted  by  the  defendant  had  become 
due,  the  plaintiff  applied  to  him  for  payment,  and  that  the 
defendant,  confessing  his  inability  then  to  pay,  requested  further 
time,  and  indorsed  to  the  plaintiff,  and  lodged  in  his  hands,  the 
bill  for  117/.  Us.  2d.  as  a  security ;  and  paid  him  in  cash  the 
difference,  with  the  interest  and  costs  of  the  former  bill.  When 
this  bill  for  117/.  11^.  2d.  became  due,  it  was  not  paid  by  the 
acceptor ;  but  no  notice  of  the  non-payment  was  given  to  the 
defendant,  the  drawer  of  that  bill.  It  was  admitted  on  the  part 
of  the  plaintiff,  that  the  defendant  was  discharged  from  the 
latter  bill ;  but  it  was  insisted  that  he  continued  liable  on  the 
first  bill  for  119/.  On  the  part  of  the  defendant  it  was  con- 
tended, that  he  was  also  discharged  from  his  liability  to  pay  that 
bill ;  and  the  Judge  being  of  that  opinion,  nonsuited  the  plaintiff, 
giving  leave  to  his  counsel  to  move  to  set  aside  the  nonsuit. 

Vaughan,  Serjt.  now  moved  for  a  rule  to  shew  cause  why 
the  nonsuit  should  not  be  set  aside,  and  a  verdict  entered  for  the 
plaintiff  for  119/.    He  contended,  that  although  the  plaintiff,  by 

t  Beferred  to  by  Field,  J.  as  an  separate  and  distinct  causes  of  action, 

authority  for  the  proposition    that  Cambefort    v.    Chapman    (1887)    19 

the  bill  and  the  consideration  for  it  Q.  B.  D.  229,  233,  56  L.  J.  Q,  B.  639, 

cannot  be   treated    as   giving   two  67  L.  T.  626.— E.  C. 
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not  giving  notice  of  the  non-payment  by  the  acceptor  of  the  bill  Bbidobs 
for  1172.  11«.  2d.y  had  lost  his  remedy  thereon  against  the  bbbbt. 
defendant,  still  *that  circumstance  did  not  preclude  him  from  [  *i8i  ] 
suing  him  upon  the  first  bill ;  and  he  cited  the  case  of  Warring- 
ton  V.  FurhoTy  8  East,  242,  where  it  was  held,  that  in  an  action 
by  a  guarantee  for  money  paid  on  account  of  one  who  had  bought 
goods,  and  who,  having  accepted  a  bill  for  the  price,  had  failed 
to  pay  it  when  due ;  the  guarantee  was  not  obliged  to  give 
evidence  of  any  demand  of  payment  made  on  the  defendant  as 
acceptor  of  the  bill.  But  the  Court  held  that  the  case  cited  did 
not  apply.  Here  the  defendant  had  first  given  a  bill,  on  which 
he  was  liable  as  acceptor;  and  then,  for  a  security,  he  had 
delivered  to  the  plaintiff  a  bill,  on  which  the  defendant  himself 
had  a  right  to  sue  other  persons  ;  the  plaintiff,  by  not  giving  him 
due  notice  of  the  dishonour  of  the  last  mentioned  bill,  had  put  it 
out  of  his  power  to  recover  what  was  due  thereupon ;  and  having 
so  done,  Le  shall  not  be  permitted  to  resort  to  the  first  bill. 

Shepherd,  Serjt.,  for  the  defendant. 

Ride  refused. 


DOE,  ON  THE  Demise  of  Sir  AETHUE  CHICHESTER,       i^^^- 

'  '        July  1 1. 

Baet.,   v.   OXENDEN.t  — 

(3  Taunt.  147—157.)  [  1*7  ] 

Where  there  is  an  estate  sufficient  to  satisfy  a  devise  according  to  one 
meaning  of  the  description  of  the  premises,  collateral  eyidence  is  not 
admissible  to  shew  that  the  testator  meant  to  use  the  description  in  a 
more  extensive  sense. 

Devise  of  *'my  estate  of  Ashton,"  the  testator  having  a  maternal 
estate  comprehending  a  manor,  and  capital  farm,  and  lands,  in  the 
parish  of  Ashton,  as  well  as  several  other  estates,  some  in  the  adjacent 
parishes,  some  ten  and  fifteen  miles  distant ;  evidence  is  not  admissible 
to  shew  that  he  was  accustomed  to  caU  aU  his  maternal  estate,  his 
Aflhton  estate,  to  raise  the  inference  that  he  meant  to  devise  the  whole 
by  that  name. 

This  was  an  ejectment  brought  by  the  lessor  of  the  plaintiff  as 
heir-at-law  of  Sir  John  Chichester,  Bart,  on  a  demise  laid  sub- 
seqaent  to  Sir  John  Chichester's  death ;  and  at  the  trial  before 

t  Cited  by  Kelly,  C.  B.  in  Grant      730,  39  L.  J.  0.  P.  272,  22  L.  T. 
V.  Grant  (1870)  L.  E.  5  0.  P.  727,      829.— E.  0. 
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BOK,  Laurence,  J.  at  the  Eseter  Summer  Assizes,  1809,  &  verdict 
CHicBE6Tifi),  was  found  for  the  defendant,  subject  to  the  opinion  of  this  Court 
OxxHSEK  °^  '^^  following  case.  The  lessor  of  the  plaintiff  was  heir-at- 
law  of  Sir  John  Chichester,  Bart,  who  on  the  30th  of  September, 
1808,  died  seised  in  fee  as  well  of  the  premises  in  question, 
which  composed  his  maternal  estate,  as  of  other  property, 
which  he  derived  from  his  father,  called  the  YoulstoD  estate. 
The  premises  claimed  consist  of  the  manors  of  Aehford,  George 
Teign,  and  Stowford,  the  tithes  impropriate  of  the  parish  of 
Nether  Ex,  and  two  estates  called  Great  and  Little  Bowley,  in 
the  parish  of  Cadbury,  in  the  county  of  Devon :  the  manor  of 
Ashton,  is  situate  in  the  parish  of  Ashton,  with  the  exception  of 
one  insulated  estate,  parcel  thereof,  Tvhich  hes  in  the  parish  of 
Exminster,  adjoining  to  the  parish  of  Ashton.  The  manor  of 
George  Teign  is  situate  in  Ashton  parish :  of  the  manor  of 
Stowford  one  part  lies  in  the  parish  of  Crediton,  and  the  other 
in  the  parish  of  Snndford  ;  the  manor  itself  being  distant  from 
the  parish  of  Ashton  about  12  or  IS  miles.  The  parish  of 
Nether  Ex  is  also  about  11  or  12  miles,  and  the  parish  of 
Cadbury  15  miles,  distant  from  the  parish  of  Ashton :  with  the 
premises  aforesaid  are  comprised,  besides  the  manor  of  Ashton, 
the  Barton  of  Ashton,  and  lands  lying  within  the  parish  of 
Ashton.  On  the  3rd  day  of  September,  1808,  Sir  John 
[•!«]  Chichester  •Bart,,  being  seised  as  aforesaid,  made  and  pnb- 
lished  his  last  will  and  testament,  duly  executed,  so  as  to 
pass  real  estates,  in  the  terms  following:  "I  give  my  estate 
of  Ashton,  in  the  county  of  Devon,  to  George  Chichester 
Oienden,  (the  defendant,}  second  son  of  Sir  Henry  Oi- 
enden,  Bart,  of  Broom,  in  the  county  of  Kent.  I  give  the 
house  in  Seymour  Place,  for  which  I  have  given  a  memoran- 
dum of  agreement  to  purchase,  and  which  is  to  be  paid  for,  oat 
it  timber  which  I  have  ordered  to  be  cut  down,  to  the  Rev.  John 
iandford  of  Cherwill  in  Devonshh-e."  To  shew  that  by  the  words 
'mj  estate  of  Ashton,"  the  devisor  intended  to  dispose  of  the 
fhole  of  the  maternal  estate  before  specified,  the  following, 
mongst  other  evidence,  was  offered  by  the  defendant,  and 
eceived.  First,  the  verbal  instructions  given  by  the  devisor, 
t  the  time  of  making  the  wUl,  to  the  devisee  John  Sandford, 
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vrho  made  the  same,  which  were,  to  make  a  memorandum  to  Doe, 
guard  against  accidents,  to  give  George  Oxenden  his,  the  chichbbteb, 
devisor's,  Ashton  estate.  Secondly,  expressions  which  Mr.  qxbnden 
Sandford  and  the  Bev.  Thomas  Hole,  (the  latter  of  whom  had 
occasionally  audited  the  devisor's  accounts  for  24  or  25  years 
previous  to  his  decease,)  had  at  various  times  heard  the  devisor 
use  in  describing  his  different  property,  viz.  that  in  speaking  of 
liis  paternal  property,  he  used  to  call  it  his  Youlston  estate,  and 
in  describing  his  estate  derived  by  him  from  his  mother,  he  used 
to  designate  that  by  the  general  term  of  his  Ashton  estate,  or 
Ashton  property;  and,  particularly,  on  one  occasion,  directed 
that  the  timber  should  not  be  cut  on  his  mother's  property,  the 
Ashton  estate,  but  on  his  father's  property.  Thirdly,  a  series 
of  annual  accounts  delivered  to  the  devisor  by  John  Cleave,  and 
John  Smyth,  who  were  successively  two  of  his  stewards :  these  * 
accounts  commenced  with  the  year  1785,  and  the  form  of  each 
of  them  was  very  nearly  the  same.  The  following  is  a  descrip- 
tion of  the  form  of  one  of  these  *accounts  :  on  the  outside  was  [  •140  ] 
indorsed,  **  J.  Cleave's  account  for  Ashton  estate,  from  January 
1st,  1799,  to  January  1st,  1800 ;"  the  first  page  thereof  was  thus 
headed — "  J.  Cleave's  account  for  Sir  John  Chichester  Bart.,  for 
Ashton  estate,  from  January  1st,  1799,  to  January  1st,  1800;"  in 
the  first  page  was  contained  a  list  of  the  various  payments  made  by 
Cleave,  among  which  was  the  following, — **  Paid  a  year's  annuity 
to  Broad  Clist  poor,  to  Christmas,  1799,  23Z.  11«. :"  which  parish 
of  Broad  Clist  was  wholly  distinct  from  the  premises  sought  to  be 
recovered  by  this  ejectment,  but  the  annuity  was  charged  on  part 
of  these  premises.  The  2nd  and  8rd  pages  were  entitled —  ''Be- 
ceipts  of  rack  rents,"  and  contained  an  account  of  the  rents  of 
the  several  premises  sought  to  be  recovered  by  this  ejectment, 
(except  the  conventionary  rents  of  three  manors,)  in  separate 
Bums,  but  added  up  at  the  end,  into  one  general  total.  The 
4th  page  contained  a  list  of  rents,  intitled,  conventionary  rents 
of  the  manor  of  Ashton.  The  5th  page  contained  a  list  of  two 
other  sets  of  conventionary  rents,  the  one  intitled,  "  Conven- 
tionary rents  of  the  manor  of  George  Teign,"  and  the  other  in- 
titled,  "  Conventionary  rents  of  the  manor  of  Stowford."    The  last 
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Dob,        page  of  the  account  was  intitled,  **  Acconnt  stated."     And  was 

Lessee  of  .  ^ 

Chichbbteb,  8.8  follows : 

oxeSdek.  Account  stated. 

J.  Cleave,  Dr. 

£       s.     d. 

To  receipts  of  rack  rent,  as  in  pages  2  and  3        .  1,042  12    2i 

To  receipts  of    conventionary  rents  of  Ashton 

manor 

To  receipts  of  George  Teign  manor  . 

To  receipt  of  Stowford  manor      .... 

To  balance  of  last  account 


18  15 

2 

5     6 

0 

9  11 

6 

102     2 

6 

£1,178     7     4i 


J.  Cleave. 


[  150  ]  J.  Cleave,  Cr. 


By  payments,  as  in  page  1  ....      708    7    0 

By  balance  due  from  J.  Cleave        .        .        .     .      470    0    41 

dei,178    7    4J 


And  underneath  was  the  following  receipt,  the  signature  to 

which  is  in  the  hand-writing  of  the  devisor. ^April,  1st,  1810, 

— Examined  this  account,  and  received  the  vouchers  thereof, 
and  due  from  John  Cleave  on  the  balance  thereof,  the  sum  of 
470?.  0«.  4Jrf.  John  Chichester.  The  foregoing  evidence  was 
objected  to  by  the  counsel  for  the  lessor  of  the  plaintiff,  as 
inadmissible,  but  was  received,  subject  to  the  opinion  of  the 
Court  as  to  the  propriety  of  its  being  admitted.  If  the  Court 
should  be  of  opinion  that  the  evidence  was  properly  received, 
then  the  verdict  was  to  stand ;  if  not,  then  a  verdict  was  to  be 
entered  for  the  lessor  of  the  plaintiff,  for  so  much  of  the  premises, 
if  any,  as  the  Court  should  think  did  not  pass  under  the  will. 

The  case  was  twice  argued,  first  in  Hilary  Term,  1810,  by 
Pell,  Serjt.  for  the  plaintiff,  and  Heywood,  Serjt.  for  the 
defendant ;  and  again  in  Easter  Term  by  Best,  Serjt.  for  the 
plaintiff,  and  Lens,  Serjt.  for  the  defendant. 
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For  the  plaintiff  it  was  argued,  that  parol  or  other  extrinsic         Doe, 
evidence  was  not  admissible  to  contradict,  explain,  or  enlarge  Chichester, 
the  effect  of  a  will ;  it  was  admissible  only  in  cases  where  there     oxest)bn. 
was  an  absolute  necessity,  because  the  will  would  otherwise  be 
uncertain  or  insensible,  and  could  have  no  effect  without  it,  or 
where  there  was  a  latent  ambiguity ;  and  no  such  necessity  or 
latent  ambiguity  subsisted  in  this  case.    All  that  class  of  cases 
where  parol  evidence  has  been  received  to  repel  trusts  arising  on 
presumptions,  may  be  laid  aside  as  irrelevant;  (to  which  the 
Court  agreed.)    The  testator  had  an  estate  of  Ashton,  viz.  a 
manor  of  Ashton  and  the  barton  of  Ashton,  and  other  lands 
there ;  and  having  an  estate*  of  Ashton,  he  used  the  most      [  *i5i  j 
appropriate  words  to  convey  it.     If  he  had  said,  the  manor  of 
Ashton,  it  would  not  have  comprehended  the  Barton,  nor  if  he 
had  devised  the  Barton,  would  it  have  included  the  manor.     His 
"estate  of  Ashton"  was  his  estate  "of  or  belonging  to  Ashton." 
The  words  do  mean  that,  and  they  can  mean  nothing  else.     At 
that  period  of  the  cause  at  which  the  evidence  was  offered,  it 
was  in  proof,  therefore,  that  the  testator  had  an  estate  of 
Ashton ;  and  there  being  enough,  both  in  interest,  and  quantity 
of  estate,  and  position,  to  satisfy  the  terms  of  the  devise,  the 
evidence  ought  not  to  have  been  received,  but  the  case  ought  to 
have  stopped  there,  unless  it  had  been  shewn  that  there  was 
another  Ashton  estate  belonging  to  the  devisor.   To  admit  evidence 
to  shew  that  other  land,  besides  that  which  sufices  to  satisfy  the 
devise,  was  intended  to  pass,  is  in  direct  opposition  to  the 
Statute  of  Frauds. 

(Mansfield,  Ch.  J. :  This  has  nothing  to  do  with  the  Statute  of 
Wills,  or  with  the  Statute  of  Frauds :  the  question  is,  as  has 
before  been  truly  stated,  whether  evidence  can  be  received  to 
shew  what  the  testator  meant  by  these  words ;  if  there  is  a 
latent  ambiguity,  it  is  admissible ;  if  there  is  none,  it  cannot ; 
bat  still,  if  the  evidence  is  admitted,  the  estate  equally  passes 
under  a  will  in  writing  attested  by  three  witnesses.) 

If  it  be  admissible  where  there  is  estate  enough  to  satisfy  the 
devise,  it  would  have  the  effect  of  so  extending  by  parol  proof 


624  1810.    C.  P.    8  TAUNT.  161—152.  [b.b. 

Dob,       the  meaning  of  the  will,  as  to  pass  other  estates  than  those 
CmcHESTKB,  which  the  words  of  the  will,  taken  alone,  would  pass.     Bat 
OxsKMK     ^®v®^»  ^^t  ®ven  at  common  law,  could  land  pass  by  a  will  not  in 
writing. 

(Mansfield,  Ch.  J. :  That  is  too  general  a  proposition  :  for  at 
common  law,  land  did  not  pass  by  devise  at  all,  unless  by  the 
customs  of  particular  manors ;  and  such  customs  might  perhaps 
so  regulate  the  form  of  devise,  as  that  it  might  pass  by  parol. 
But  that  is  irrelevant  to  the  present  question.) 

The  precautions  which   the  law  has  thrown  around  wills,  by 
[  *]52  ]      prescribing  certain  formalities  *to  be  observed  in  their  execution, 
are  rendered  useless,  if  it  is  open  to  the  Court  to  put  on  the 
words  of  a  devise  any  other  meaning  than  the  obvious  and 
common  meaning  which  those  words  import.    Before,  therefore, 
any  evidence  can  be  let  in  to  explain  the  words,  it  must   be 
shewn  that  without  such  explanation  the  will  could  bear  no 
meaning  at  all,  but  would  be  void  for  uncertainty,  and  that  it 
would  be  impossible  to  say  what  property  was  meant  to  be 
disposed  of.     In  that  case  extrinsic  evidence  is  admitted  from 
necessity,  as  if  the  testator  had  had  no  estate  of  Ashton ;  but 
that  is  not  so  here.     How  can  any  man  give  an  opinion  upon 
the  title  to  an  estate,  if  he  may  not  know  by  looking  on  the 
parchment  or  paper,  what  is  the  estate?  if  he  is  to  hunt  all 
over  the  coimtry  for  circumstances  dehors  the  deeds,  it  will 
shake  half  the  titles  in  the  kingdom.      Here    is  something 
definite  and  certain  to  answer  the  devise,  and  there  is  nothing 
but  conjecture  to  lead  the  Court  to  suppose  that  the  testator 
meant  any  thing  further  than  that  which  is  plainly  expressed. 
Therefore  the  lessor  of  the  plaintiff  is  entitled  to  recover  only 
such  part  of  the  premises  as  lies  within  the  parish  of  Ashton. 
In  support  of    these   arguments  reference  was  made  to  the 
following  authorities:  5  Co.  Bep.  68.  Cheyney's  case.    Rose  v. 
Bartlett,  Cro.  Car.  292.     Ulrich  v.  Litchfield,  2  Atk.  872.     Day 
V.  Trig,  1  P.  Wms.  286.    Beaumont  v.  Fell,  2  P.  Wms.  140. 
Brown  v.  Selwyn,  Cas.  temp.  Talb.  240.    Lord  Walpole  v.  Lord 
Cholmondeley,  7  T.  E.  148.     Whitbread  v.  May,  2  Bos.  &  P.  593. 
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Doe,  on  demise  of  Brown,  v.  Brown,  11  East,  441.    Upon  the        Dok, 
case  of  Ulrich  v.  Litchfieldy  in  which  Lord  Habdwicke,  Chan-  chicbbstbb, 
cellor,  said,  "I  do  not  know  that  upon  the  construction  of  a     qxendkh. 
will,  courts  of  law  or  equity  admit  parol  evidence,  except  in  two 
cases :  first,  to  ascertain  the  person,  where  there  are  two  of  the 
8ame  name,  or  else,  where  there  has  been  a  mistake  in  the 
christian  name  or  surname." 

(Mansfield,  J.  remarked,  that  the  rule  here  laid  down  was 
certainly  too  narrow ;  *for  in  case  the  testator  had  possessed  no  [  *^^^  3 
estate  at  Ashton,  the  rule  would  have  excluded  all  evidence  to 
shew  what  estate  was  meant.  But  from  whatever  cause  the 
ambiguity  proceeds,  whether  from  a  misdescription  of  the  estate, 
or  from  a  misdescription  of  the  person,  if  there  be  a  latent 
ambiguity,  the  parol  evidence  is  admissible.  In  the  case  of 
Lord  Walpole  v.  Lord  Cholmondeleyy  there  was  neither  a  latent, 
nor  a  patent  ambiguity :  the  testator,  by  reciting  that  by  his  last 
will  and  testament,  dated  the  25th  of  November,  1752,  he  had 
devised  his  real  estates,  was  held  to  republish  that  will.) 

For  the  defendant  it  was  contended,  that  this  was  a  case  of 
latent  ambiguity.  A  latent  ambiguity  cannot  be  discovered  to 
exist,  but  by  the  aid  of  collateral  evidence ;  and  if  that  evidence 
be  such  as  would,  if  admitted,  raise  a  doubt  in  the  mind  of  the 
Judge,  it  ought  to  be  received,  and  left  to  the  jury.  No  one  can 
see  on  the  face  of  this  will  any  ambiguity  whatever.  The  word 
**  of"  does  not  denote  locality  in  this  case :  it  means  all  that  estate 
which  the  testator  called  Ashton.  He  might  designate  his  whole 
estate  by  the  name  of  any  one  parcel,  whether  distant  or  near, 
if  he  had  any  reason  m  his  mind  for  so  doing.  The  word  "  of " 
is  therefore  distinguishable  from  **  at,"  the  expression  used  in 
Whitbread  v.  May,  which  might  denote  locality ;  and  the  Court 
not  being  bound  to  construe  ''  of "  as  local,  may  give  it  any 
other  construction  which  the  evidence  requires  :  the  ambiguity  is 
therefore  raised,  and  by  the  same  evidence  it  has  been  explained. 
And  the  only  question  is,  what  the  testator  intended  to  give. 
The  old  rule  of  law  is,  that  evidence  cannot  be  given  against 
the  purport  of  a  deed  or  record,  but  it  may  be  given  to  shew 
R.B. — ^voL.  xn.  B  8 
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DOS,        what  are  the  parcels,  or  who  are  the  parties.    The  circomatance 

Cuoauiu,  that  at  a  place  called  Ashton  there  are  three  or  four  things 

OxsKim     bearing  that  name,  aa  the  parish,  the  manor,  the  Barton,  and 

lands,  is  by  no  means  conclusive  against  the  defendant ;  on  the 

[  *'B*  ]       contrary,   it   renders   it    necessary   that    evidence   'should    be 

admitted,  to  shew  what  and  which  ot  them  are  included  in  the 

devise.     In  the  testator's  own  parish  ot  Cadbury  are  two  estates 

of  Great  and  Little  Bowley.    If  he  had  devised  his  estate  at 

Bowley,  parol  evidence  would  have  been  admissible   to  shew 

what  estate  he  meant.    If  a  man  has  been  used  so  to  name 

certain  property,  that  none  of  hia  family  can  misunderstand 

him,  when  he  uses  that  name,  he  may  well  deviae  thereby.    In 

the  case  of  Doe,  on  demise  of  Broicn,  v.  Brown,  there  was  a  long 

interval  of  time  in  which  the  testator  might  have  recovered  from 

his  error,  and  therefore  no  room  to  say  there  was  an  ambiguity : 

here  there  is  evidence  to  raise  the  ambiguity,  for  the  testator 

nses  the  expression  continually  to  the  very  time  of  maldng  his 

will.    Nothing  on  the  face  of  the  will  confines  the  property 

devised  within  a  narrower  compass  than  the  county  of  Devon. 

The  general  principle  contended  for  is  much  too  wide,  that  the 

Court  can  in  no  case  go  beyond  the  words  of  the  will :  the  only 

question  is,  to  ascertain  in  what  cases  they  can  go  beyond  those 

limits.    And  the  rule  applies  equally  to  personal  as  real  pro* 

perty,  that  parol  evidence  is  not  to  be  admitted  to  make  that 

pass  by  writing  which  is  not  expressed  by  writing ;  yet,  in  many 

cases,  collateral    evidence    has  been  admitted  to  shew  what 

personal  property  the  testator  intended  to  designate.     No  case 

has  been  cited  which  directly  applies  to  sustain  the  position,  that 

where  there  is  property  on  which  the  will,  taken  in  its  most 

obvious  sense,  can  operate,  the  Court  is  incompetent  to  look 

further.     There  is  no  doubt  upon  the  real  intention  of  the 

tMijii^r  in  this  case.    He  called  all  his  paternal  estate  hia 

itate,  and  all  hia  maternal  estate  hia  Ashton  eetate, 

ig  both  the  one  and  the  other,  not  from  the  name 

ly  from  which  he  derived  it,  but  from  the  name  ot 

l1  places  upon  the  eatate.     The  whole  question  is, 

law  prohibita  the  Court  from  calling  in  the  same  aid 

the  meaning  to  be  attributed  to  the  name  ol  an 
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*e8tate,  which  it  permits  to  ascertain  the  meaning  of  the  name     ,  Do»»  , 

,  Xiessee  of 

of  a  person.    If  the  testator  had  used  expressions  of  a  definite  chichesteb. 
legal  meaning,  parol  evidence  would  not  be  admissible  to  shew    qxekdex. 
that  he  annexed  to  them  a  different  meaning ;  but  when  he  uses      [  *^^^  1 
words  which  are  not  technical,  but  of  common  parlance,  the 
testator  may  annex  to  them  whatever  meaning  he  pleases.     The 
following  authorities  were  also  referred  to:  Bac.  Max.  23.  Wyndham 
V.  Wyndham,  And.  58.    Dowset  v.  Sweet,  Amb.  175.     Godbolt 
16.    Doe,  on  demise  of  Clements,  v.  Collings,  2  T.   R.   498.  t 
Hinchcliffe  v.  Hinchcliffe,  3  Ves.  516  ;t    and  Pvlteney  v.  Lord 
Darlington,  cited  ibid.  529.§    Doe,  on  demise  of  Cook,  v.  Danvers, 
7  East,  299.     Trimm^  v.  Bayne,  7  Ves.  608.  |1 

In  reply,  it  was  urged,  that  Lord  Eldon  had  much  ques- 
tioned the  case  of  PuUeney  v.  Lord  Darlington  in  the  subsequent 
cases  of  Pole  v.  Lord  Somers,  6  Yes.  822,  and  Druce  v.  Deniaon, 
6  Yes.  400.  The  case  for  the  defendant  would  have  been  much 
stronger,  if  the  devisor  had  denominated  the  one  estate  his 
Ghudleigh  estate,  from  the  name  of  his  mother's  family,  and  the 
other  his  Chichester  estate,  from  the  name  of  his  father's 
family ;  for  that  is  an  usual  mode  of  naming  estates,  and  that 
would  have  been  intelligible. 

(Mansfield,  Gh.  J. :  There  you  are  upon  bad  ground ;  for  if 
the  evidence  can  be  received,  it  is  plain  enough  in  this  case  what 
the  testator  meant.) 

The  testator  having  an  estate  at  Ashton,  another  at  Stowford^ 
another  at  Exminster,  desires  his  solicitor  to  frame  a  devise  of 
his  **  Ashton  estate."  The  solicitor  does  not  however  do  that,  but 
makes  him  devise  his  estate  of  Ashton,  so  that  the  evidence,  when 
admitted,  does  not  apply  to  this  devise.  The  evidence  is  of  no 
avail,  unless  it  satisfies  the  ambiguity  raised :  and  it  is  impos- 
sible to  receive  evidence  of  the  meaning  which  the  person  who 
framed  the  will  attached  to  certain  words,  and  to  prove  that  Mr. 
Sandford  thought  the  "  estate  of  Ashton  "  was  synonymous  ♦with  [  •i.-.o  ] 
the  **  Ashton  estate,"  in  order  to  shew  what  the  devisor  meant. 

t  1  E.  E.  629.  J  4  E.  E.  89.         §  4  E.  E.  101.         ||  6  E.  E.  173. 
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Doe,        Bat  the  intent  mast  be  collected  fcom  the  words  themselTes.    It 

Chichghtsb,  ^  incambent  on  the  defendant  who  contends  for  an  exception  to 

oxBSDBK     *^®  general  rules  of  law,  to  find  authorities  to  support  the 

doctrines  he  contends  for,  but  in  none  of  the  cases  cited  has  it 

happened,  as  here,  that  the  testator  has  possessed  a  single 

estate  which  would  satisfy  the  words  of  the  devise. 

Cun  adv.  vuU. 

Mansfield,  Gh.  J.  now  delivered  the  judgment  of  the  Court. 

After  recapitulating  the  case,  and  adverting  to  the  evidence, 
he  added : 

If  this  evidence  ought  not  to  be  received,  the  consequence  will 
be,  that  so  much  of  the  property  only  will  pass,  as  is  not  affected 
by  the  evidence.  I  have  doubted  much  upon  it.  The  more, 
because  in  a  less  strong  case,  Whithread  v.  May^  two  Judges 
thought  the  evidence  should  be  received.  Lord  Eldon  increased 
my  doubts.  On  the  whole,  I  rather  think  we  should  go  further 
in  receiving  this  evidence,  than  any  case  has  yet  gone.  There 
is  an  extreme  jealousy  in  receiving  evidence  to  explain  written 
instruments.  Many  cases  have  been  cited.  In  general  they  are 
well  known.  The  last  and  strongest,  was  Doe  v.  Brown.  There 
it  was  impossible  to  doubt  what  the  testator  meant.  In  this 
case  my  own  judgment  only  is,  if  the  evidence  were  admitted, 
that  the  testator  meant  to  devise  the  whole  of  his  maternal 
estate  to  his  maternal  relations,  and  not  only  the  land  locally 
situated  at  Ashton.  But  to  decide  in  favour  of  this  evidence 
would  be  going  further  than  any  Court  has  yet  gone.  I  need 
not  particularize  the  cases:  of  devises  where  there  were  two 
persons  of  the  same  name ;  where  the  name  by  which  property 
was  devised,  applied  equally  to  two  estates.  Such  was  the  case 
in  P.  Wms.t  of  a  devise  to  Gertrude  Yardley,  by  the  name  of 
Catherine  Eamley,  where  there  was  no  such  person  as  Catherine 
[  *  1  '*'  ]  Eamley.  The  case  in  Ambler  I  of  legacies  to  *  John  and  Benedict, 
sons  of  John  Sweet,  he  had  two  sons,  the  name  of  one  was 
Benedict,  but  the  name  of  one  was  James.  The  evidence  was 
received.  It  is  not  expressly  said  in  any  of  these  cases,  that  it 
was  necessary  to  receive  the  evidence,  in  order  to  give  effect  to 

t  Beaumont  v.  Fell,  2  P.  Wms  140.  J  Doweet  y.  Stveet,  Amb.  173. 


V, 
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the  will,  which  would  not  operate  without  such  evidence.    But        Doe, 

although  this  is  not  said,  yet  the  rule  seems  to  hold.    It  will  be  chicu^stgb, 

found  that  the  will  would  have  had  no  operation,  unless  the 

evidence  had  been  received.    Here,  without  the  evidence,  the 

will  has  an  effective  operation ;  every  thing  will  pass  under  it, 

that  is  in  the  manor  or  parish ;  or  what  he  would  naturally  call 

his  Ashton  estate.    This  will  be  an  effective  operation ;  and  this 

being  so,  the  case  herein  differs  from  all  the  others ;  because  in 

them,  the  evidence  was  admitted  to  explain  that,  which  without 

such  explanation  could  have  no  operation.    It  is  safer  not  to  go 

beyond  this  line.    Therefore  only  those  premises  pass  which  are 

in  the  manor  or  parish  of  Ashton,  for  all  but  them,  the  plaintiff 

has  a  right  to  recover. 

Poatea  to  the  plaintiff. 


WALDEON  AND  Another  v.  COOMBE.  isio. 

(3  Taunt.  162—166.)  J^hf^^- 

'Wliere  goods  are  shipped  on  an  invoice,  an  ayerage  loss  upon  a  policy        [  ^^^  1 
must  be  calculated  upon  the  invoice  price,  and  not  upon  the  price  of  the 
market  at  which  the  damaged  goods  have  arrived. 

The  certificate  of  a  British  vice-consul  at  the  Brazils,  of  the  amount 
of  the  proceeds  of  damaged  goods,  which  by  the  law  of  that  country 
are  compelled  to  be  sold  under  his  inspection,  is  not  evidence. 

This  was  an  action  brought  to  recover  the  loss  sustained  by 
the  plaintiff,  by  the  deterioration  of  some  kerseymeres  on  board 
the  Earl  Percy,  insured  by  a  policy  subscribed  by  the  defendants, 
*'  at  and  from  London  to  Bio  Janeiro."  The  plaintiff  averred  a 
loss  by  perils  of  the  sea.  The  defendant  pleaded  non  assumpsit, 
and  paid  into  Court  BOL  per  cent.  Upon  the  trial  at  Guildhall, 
at  the  sittings  in  this  Term,  before  Mansfield,  Gh.  J.,  the 
plaintiff  proved,  that,  if  the  goods  had  not  been  damaged,  the 
market  would  have  afforded  a  profit  of  151.  per  cent. ;  that  the 
goods  were  damaged,  apparently  by  sea-water,  to  a  considerable 
degree;  the  witness  would  not  have  given  80Z.  per  cent,  for 
them  ;  but  the  plaintiff  gave  no  other  evidence  of  the  manner  in 
which  the  damage  was  occasioned.  To  prove  the  amount  of  the 
loss,  a  witness  produced  a  certificate  from  the  British  vice-consul 
there,  of  the  amount  for  which  the  goods  were  there  sold,  being 
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91.  15«.  per  cent,  only,  of  the  sum  insured ;  and  the  same  witness 
swore,  that,  by  the  law  of  the  Brazils,  and  other  parts  of  South 
America,  the  vice-consul  is  constituted  general  agent  for  all 
absent  owners  of  goods,  and  *that  the  same  law  authorizes  and 
compels  the  vice-consul  to  make  sale  of  all  the  damaged  goods  of 
all  absentees,  with  the  assistance  of  two  British  merchants  as 
assessors.  Mansfield,  Ch.  J.  admitted  this  evidence,  although 
Best,  Serjt.,  for  the  defendant,  objected  to  it,  but  reserving  to 
him  liberty  to  move.  Best  also  contended  that,  as  the  plaintiff 
had  given  no  evidence  of  any  loss  by  perils  of  the  sea,  there  was 
no  proof  of  that  allegation ;  in  support  of  which  proposition  he 
cited  Rucker  v.  PcUsgrave,  1  Taunt.  419  ;  for  that  the  payment  of 
money  into  Court  did  not  admit  anything  more  than  that  the 
defendant  owed  50L  per  cent,  for  some  cause  or  other ;  but 
Mansfield,  Ch.  J.  held  that  it  admitted  that  the  loss  was  occa- 
sioned, as  averred,  by  peril  of  the  sea,  and  that  the  only  thing 
in  issue  was  the  amount  of  the  loss:  and  the  jury,  under  his 
direction,  found  a  verdict  for  the  plaintiff  for  402.  4«.  damages, 
with  liberty  to  move  to  reduce  it  to  201.,  the  surplus  of  702.  per 
cent.,  after  deducting  the  502.  paid  into  Court,  if  the  Court  should 
think  the  evidence  was  not  admissible. 


Best  on  a  subsequent  day  moved  for  a  new  trial  upon  two 
grounds : 

First,  that  the  certificate  was  not  admissible  evidence. 
Secondly,  that  although  the  defendant  admitted  damage  occa- 
sioned by  perils  of  the  sea  to  the  amount  of  602.  per  cent.,  he 
had  gone  no  further,  and  that  the  defendant,  if  he  had  not  been 
prevented,  would  have  given  evidence  at  the  trial,  that  other 
goods,  sent  by  the  same  vessel,  were  in  no  respect  diEimaged, 
from  whence  the  jury  might  infer,  that  all  the  damage  beyond 
the  extent  of  502.  per  cent,  was  occasioned,  not  by  perils  of  the 
sea,  but  by  the  improper  stowage  of  the  plaintiffs :  they  had  not 
in  fact  even  proved  that  there  had  been  a  storm,  or  an  hour's 
foul  weather  during  the  voyage. 

(Mansfield,  Ch.  J. :  The  payment  of  money  into  Court  admits 
the  storms. 
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Lawrence  and  Heath,  Justices :  No  facts  are  laid  before  the     Waldbon 
dourt,  from  which  we  can  *infer  that  the  defendant  could  put  him-    *"     „. 
«elf  in  a  better  situation  if  he  had  the  advantage  of  a  new  trial.)      Ooombb. 

The  Court  granted  a  rule  nisi  upon  the  admissibility  of  the 
evidence  only. 

Shepherd,  Serjt.,  shewed  cause : 

He  contended  first,  that  there  was  a  mistake  in  the  verdict, 
which,  instead  of  giving  70Z.  per  cent,  damages,  should  have 
given  852.  damages ;  for  it  was  proved  that  the  goods  were 
^lamaged  702.  per  cent,  below  the  invoice  price,  and  that  if 
they  had  been  uninjured,  they  would  have  yielded  a  profit 
of  152.  per  cent.,  and  the  loss  was  to  be  computed,  not  on  the 
invoice  price,  but  on  the  market  price  of  the  place  at  which 
they  had  arrived,  so  that  if  the  disputed  evidence  were  inadmis- 
sible, it  would  make  a  difference  of  52.  per  cent,  only  in  the 
Amount  of  the  damages.  But  supposing  the  verdict  to  be  now 
computed  upon  the  right  principle,  the  evidence  was  sufficient  to 
•entitle  the  plaintiff  to  his  verdict.  This  sale  was  compulsory ; 
the  vice-consul,  as  agent  of  the  assured,  could  not  do  otherwise 
than  sell  the  goods.  The  assured,  acting  for  the  benefit  of  the 
•concern,  could  get  at  nothing  more  than  the  amount  rendered  by 
the  vice-consul's  account.  The  law  put  the  sale  into  the  hands 
of  that  officer.  The  loss,  therefore,  is  what  the  owner  sustains, 
taking  this  law,  and  the  operation  of  it,  into  the  account.  He 
could  get  no  more  for  the  goods,  therefore  the  loss  is  the  differ- 
ence between  the  sum  received,  and  what  the  goods  were  worth 
when  found.  The  plaintiff's  damage  is  to  that  extent.  Suppose 
the  law  had  been,  that  damaged  goods  should  be  burnt :  aHhough 
the  sea  should  have  only  partially  damaged  them,  yet  the  owner 
would  have  had  a  right  to  recover  the  whole  value,  if  in  conse- 
quence of  that  partial  loss  the  law  interfered  and  destroyed  the 
whole.  This  is  in  the  plaintiff's  favour,  whether  the  paper  be 
evidence  or  not,  that  they  have  received  only  the  proceeds  of  the 
£ale  according  to  that  account.  *And  unless  the  contrary  be  [  *165  ] 
shewn,  it  must  be  taken  that  they  received  no  more.  The  defen- 
dant should  have  shewn  that  we  did  or  might  have  received 
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Waldbov     more.    In  another  point  of  view  the  evidence  is  admisfiible :  the 
r!^  ®'   vice-conBul  at  the  Brazils  may  be  considered  as  the  agent  of  ail 
CooMBi.     concerned.    If  so,  he  is  the  agent  for  the  underwriters ;  there- 
fore his  account  would  bind  both  parties. 

(Mansfield,  Ch.  J. :  It  was  in  like  manner  argued  in  a  case 
here,  Heath  v.  Burgess,^  upon  the  loss  of  a  trinket  which  cost  a 
very  few  pounds  in  the  East  Indies,  that  the  plaintiff  was  en- 
titled to  calculate  the  loss  at  an  advance  of  70Z.  or  802.  per  cent. 
I  held  that  against  a  carrier,  as  an  insurer,  he  could  only  calcu- 
late the  value  of  his  goods  at  the  invoice  price.  The  case  of  an 
insurance  was  fully  agreed  upon  there. 

Lawbbncb,  J. :  Surely  it  is  understood,  that  when  the  goods  are 
shipped  upon  an  invoice,  the  loss  is  calculated  upon  that  basis ; 
when  otherwise,  recourse  is  had  to  the  produce  at  the  market. 

Mansfibld,  Ch.  J.:  The  only  question  is,  whether  this  loss 
should  not  have  been  proved  by  ordinary  evidence.  They  should 
have  had  somebody  to  attend  at  the  sale,  who  might  have  been 
a  witness.) 

Best,  Serjt.  contrcL : 

It  does  not  appear  that  the  law  of  the  Brazils  gives  effect  or 
authority  to  the  certificate  of  the  vice-consul.  Custom-house 
officers  are  bound  by  law  to  attend  clearances,  &c.  but  their  cer- 
tificate does  not  prove  any  facts.  It  does  not  appear  the  vice* 
consul  was  sworn.  There  is  no  instance  of  such  evidence  being 
admitted.  Judgments  are  pronounced  in  the  presence  of  both 
parties. 

[  166  ]       Mansfield,  Ch.  J. : 

I  thought  at  the  trial  it  was  very  difficult  to  bring  this  within, 
any  head  of  evidence.  It  was  somewhat  analogous  to  the  pro- 
ceedings of  Courts  and  other  public  functionaries :  but  I  know 
no  instances  of  such  as  this  being  received.  I  dare  say  it  would 
be  evidence  in  any  other  country.    It  came  nearest  to  the  case  of 

t  C.  B.  Mich.  Term,  1809,  and  Hil.  Tenn,  1810. 
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judgments,  in  foreign  Courts.  But  we  receive  judgments  under 
the  seals  of  the  Courts.  The  vice-consul  is  no  judicial  officer. 
He  acts  under  a  wise  regulation  to  prevent  the  improper  disposi- 
tion of  damaged  goods.  They  are  put  into  warehouses  appro- 
priated to  them  by  Grovemment.  The  vice-consul  must  preside 
at  the  auction.  There  is  no  rule  in  the  English  law  which 
makes  his  certificate  evidence.  He  has  been  supposed  to  be  an 
agenty  and  he  is,  to  some  purposes.  So  is  an  auctioneer  in  this 
country ;  nevertheless  his  certificate  is  not  evidence  in  a  court 
of  justice,  but  what  was  done  at  the  auction  must  be  proved. 
The  business  of  the  vice-consul  is  to  see  a  fair  sale.  It  is  going 
much  further  to  say  that  his  certificate  shall  bind  the  parties. 
Any  body  present  might  have  proved  the  facts.  The  chirograph 
of  fines  here  proves  itself,  but  the  indorsement  of  the  proclama- 
tion of  the  fine  must  be  proved  by  a  compared  copy  of  the 
record. 

Rule  absolute  to  redtice  the  danuyes  to  70Z.  per  cent. 


Waldbok 
and  Another 

Ck>OMBB. 


ALLEN  V.  BENNET.f 

(3  Taunt.  169—177.) 

An  order  for  goods,  written  and  signed  by  the  seller  in  a  book  of  the 
buyers,  but  not  naming  the  buyers,  may  be  connected  with  a  letter  of 
the  seller  to  his  agent  mentioning  the  name  of  the  buyer,  and  with  a 
letter  of  the  buyer  to  the  seller  claiming  the  performance  of  the  order, 
to  constitute  a  complete  contract  within  the  Statute  of  Frauds. 

It  is  no  objection  to  the  validity  of  a  contract  for  the  sale  of  goods 
signed  by  the  seller,  that  the  seller  cannot  enforce  the  same  contract 
against  tJie  buyer,  because  the  buyer  has  never  signed  it. 

This  was  an  action  of  assumpsit :  the  first  count  of  the  decla- 
ration was  for  not  delivering  to  the  plaintiff  a  parcel  of  rice ;  the 
second  and  third  counts  were  upon  the  non-delivery  of  two 
several  quantities  of  tobacco,  to  the  amount  of  many  hundred 
pounds,  pursuant  to  a  contract  made  by  the  defendant's  agent 
with  the  plaintiff.  Upon  the  trial  of  the  cause  at  the  Warwick 
Spring  Assizes,  1810,  before  Bayley,  J.,  it  appeared  that  the 
defendant's  agent  had  written  certain  orders  in  a  book,  the  pro- 

t  Eeferred  to  in  judgment  of  Thesiqeb,  L.  J.  in  Long  v.  Millar  (1879) 
4  C.  P.  D.  450,  456,  48  L.  J.  C.  P.  696,  41  L.  T.  306.— E.  0. 
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allkm  perty  of  the  plaintiff,  the  first  of  yrhich  vas,  "  Ordered  of  H.  and 
benxbt.  Gr.  Bennett,  Liverpool^  50  barrels  fine  new  rice,  88«.,  2  months 
and  2  months,  as  per  sample,  in  running  nmnbers.  W.  Wsioht, 
August  28, 1809."  Under  this  order  had  been  written  the  fol- 
lowing words :  ''  This  order  to  be  executed  if  Mr.  Allen  does  not 
hear  from  Bennet  from  Liverpool  by  Saturday:"  but  these 
words  were  afterwards  struck  out,  in  consequence,  as  it  appeared, 
of  a  letter  of  Bennet's  to  Wright,  dated  28th  August,  in  which 
they  authorized  him  to  give  Allen  2  and  2  months,  and  said  that, 
in  order  to  have  no  disputes  about  quality,  they  had  sent  him  an 
average  sample  of  the  rice  in  hand ;  he  should  let  Mr.  Allen  see 
it,  and,  if  not  approved,  he  was  welcome  to  relinquish  (he  trans- 
action. It  was  in  consequence  of  the  same  letter  thai  the  words 
2  months  and  2  months  were  inserted  in  the  order,  for  which 
words  a  blank  space  was  left  on  the  23rd  of  August,  when  the 
entry  was  originally  made.  The  second  order  was,  ''  From  H. 
and  O.  Bennet,  Liverpool,  12  cwt.  fine  shag  tobacco,"  (and  other 
quantities  of  different  specified  sorts,)  ''  at  8s.  8d. ;  2£2.  per  lb. 

discount ;  bill  in  2  months  at months.    W.  Wright,  Sept. 

11,  1809."  The  third  order  was,  "  H.  and  G.  Bennet,  Liver- 
[  *170  ]  pool,  *8  cwt.  fine  shag  tobacco,  8s.  Bd. ;  2d.  per  lb.  discount ; 
bill  in  2  months  at  2  months.  W.  Wright,  Sept.  12, 1809." 
The  book  in  which  these  orders  were  written,  was  not  ordinarUy 
used  as  an  order-book ;  it  had  no  title,  but  was  a  sort  of  waste 
book,  containing  various  memoranda  of  different  natures :  and 
the  plaintiff's  name  was  not  found  written  upon  or  in  any  part  of 
the  book  from  the  beginning  to  the  end.  There  was  no  evidence 
that  the  plaintiff  had  signed  any  contract  or  paper  to  bind  him- 
self. The  defendants  hesitated  to  execute  the  order,  and  there- 
upon some  correspondence  took  place  between  the  parties,  in  the 
course  of  which  the  plaintiff,  on  the  28rd  of  September,  wrote  a 
letter  to  the  defendants,  wherein,  after  giving  them  references  as 
to  his  credit,  he  added,  ''  the  eight  hundred  weight  of  fine  shi^ 
tobacco  I  wish  immediately  forwarded,  as  I  have  sold  it,  and  it 
is  wanted.  I  likewise  want  the  invoice  of  the  rice  and  the  other 
tobacco."  It  was  objeeted  for  the  defendant  that  this  was  not, 
within  the  Statute  of  Frauds,  29  Car.  11.  c.  8,  s.  17,  a  sufficient 
note  in  writing  for  the  sale  of  these  goods,  inasmuch  as  it  did  not 
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at  all  appear  by  the  contract,  'who  was  the  buyer ;  all  that  could  be  allek 
gathered  from  the  entries  was,  that  they  were  contriEicts  entered  bennet. 
into  by  Bennet,  to  sell  goods  to  persons  not  named,  and  who 
those  persons  were,  could  not  be  supplied  by  parol  evidence. 
Bayley,  J.  recollected  the  case  of  Egerton  v.  Matthews,  6  East, 
807  ;f  and  inasmuch  as  the  merits  were  with  the  plaintiff,  at 
least  as  to  the  rice,  he  refused  to  nonsuit  him,  but  reserved  the 
point,  subject  to  which  the  jury  found  a  verdict  for  the  plaintiff, 
for  1802.  The  learned  Judge  afterwards  expressed  his  regret 
that  he  had  not  recommended  to  the  parties  that  the  plaintiff 
should  remit  something  of  the  damages,  and  the  defendants  pay 
the  residue,  instead  of  their  fighting  the  point. 

Shepherdf  Serjt.,  in  Easter  Term,  1810,  accordingly  moved       [  I7l  ] 
for  a  rule  nisi,  upon  the  authority  of  Champion  v.  Plummer,  1 
Bos.  &  P.N.  R.  252.  t 

In  the  case  of  Egerton  v.  Matthews,  where  the  Court  of 
King's  Bench  held  a  memorandum  signed  by  the  buyer  only 
sufficient,  it  appeared  by  the  contract  who  the  seller  was  to 
be,  which  ingredient  is  here  wanting,  as  it  also  was  in  the  case 
of  Champion  v.  Plummer,  which  was  therefore  distinguishable. 
With  respect  to  the  cases  of  contracts  for  the  purchase  of  an 
interest  in  land,  which  will  be  cited,  where  a  signature  by  one 
party  has  been  held  sufficient,  as  in  Setcn  v.  Slade,  7  Yes.  265,  § 
it  is  observable,  that  the  4th  section  requires  only  a  note  in  writ- 
ing signed  by  the  party.  Upon  the  17th  clause,  it  was  essential 
that  the  names  of  both  the  contracting  parties  should  appear  on 
the  contract.  He  also  made  a  second  point,  that  the  declaration 
alleged  that  the  rice  was  to  be  paid  for  in  two  months  from  the 
date  of  the  invoice ;  whereas  the  true  construction  of  the  order 
was,  that  it  was  to  be  paid  for  in  two  months  from  the  delivery ; 
and  the  difference  was  material,  for  the  seller  might  send  his 
invoice  immediately,  yet  protract  the  delivery,  and  so  improperly 
accelerate  the  payment  even  to  the  day  of  delivery. 

(Mansfield,  Ch.  J. :  No  doubt  the  two  months  would  be  explained 
by  any  merchant  to  be  computed  from  the  date  of  the  delivery.) 

t  8  E.  E.  489.  I  8  E.  B.  79d.  §  6  E.  E.  124. 
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AixKx       There  was  a  farther  objection  to  the  count  on  the  second  con- 
Bknket.     tract,  that  the  declaration  alleged  it  was  to  be  paid  by  a  bill  at 

months,  which  was  too  uncertain,  and  the  number  of 

months  agreed  on  could  not  be  supplied  by  parol  evidence. 

The  Court  granted  a  rule  nisi  on  all  the  points. 

Be$t  and  Vaughan  Serjts.  in  this  Term  shewed  cause : 

They  relied  on  the  plaintiff's  letter  of  the  28rd  of  September, 
as  evidence  that  the  plaintiff  was  a  party  to  the  contract, 
[  *172  ]      inasmuch  as  it  referred  to  the  identical  order  *for  8  cwt.  entered 
in  the  book. 

(Mansfield,  Ch.  J. :  The  objection  is  not  that  there  is  no 
assent  of  the  plaintiff,  but  that  it  does  not  appear  by  the  memo- 
randum who  the  buyer  was.) 

It  is  not  necessary  that  the  contract  should  express  either  who 
the  buyer  was,  or  who  the  seller  was,  it  is  sufficient  if  there  be  a 
memorandum  or  note,  in  writing,  signed  by  the  parties  to  be 
charged ;  but  if  it  be  necessary  to  prove  by  writing  who  was  the 
buyer,  it  is  proved  by  the  correspondence.  The  Legislature, 
knowing  the  hurry  of  commercial  dealings,  directed  that  it  should 
be  sufficient  if  there  were  any  memorandum  signed  by  the 
parties  to  be  charged.  And  here  the  parties  whom  the  plaintiff 
seeks  to  charge,  have  by  their  agent  signed  a  memorandum  for 
the  sale  of  the  goods.  Egerton  v.  Matthews  is  decisive  on  this  point. 
There  was  no  signature  in  that  memorandum  to  bind  Egerton » 
and  though  it  is  true  that  Egerton  was  there  named,  and  the 
plaintiff  here  is  not  named,  yet  the  writing  these  contracts  in  the 
plaintiff's  book  is  at  least  equivalent  to  the  naming  him  in  that 
case,  and  Lord  Ellenbobough,  Ch.  J.  there  decided,  that  it  sufficed 
if  the  memorandum  were  signed  with  the  name  of  the  party  to 
be  charged  therewith. 

(Lawbence,  J. :  If  the  plaintiff's  name  had  been  in  this  book, 
I  suppose  there  would  have  been  no  doubt  about  it,  and  that 
brings  it  to  the  case  of  Champion  v.  Plummer.) 
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To  make  this  case  parallel  to  that  of  Egerton  v.  Matthews,  it  is  Allbn 
only  requisite  that  there  be  some  writing  signed  by  the  defen-  beknet. 
dant,  introducing  the  name  of  the  plaintiff,  and  this  name  is 
found  in  the  defendant's  letter  of  the  28th  August,  to  their  agent 
Wright.  In  the  case  of  Saunderaon  v.  Jackson,  2  Bos.  &  P.  288., f 
the  name  of  the  buyer  is  not  at  first  inserted  in  the  contract,  but 
a  letter  is  found  referring  to  it,  which  was  admitted,  and  it 
is  only  necessary  to  do  here  the  same  thing  which  was  done 
in  that  case;  to  connect  together  the  two  papers  which  refer 
to  each  other. 

Shepherd,  contrh :  ^       J 

The  case  is  now  put  upon  a  wholly  different  ground  from  that 
^hich  it  assumed  at  the  trial  whereon  these  letters  were  pro- 
duced, not  for  the  purpose  of  eking  out  the  evidence  of  the 
contract,  under  the  Statute  of  Frauds,  but  to  prove  the  authority 
from  the  defendants  to  Wright  to  make  the  contract  for  them, 
^hich  was  then  disputed,  but  which  the  jury  distinctly  found  to 
have  been  given.  Saunderson  v.  Jackson  was  not  decided  on  the 
ground  that  another  letter  could  be  connected  with  the  contract ; 
the  only  question  there  was,  whether  there  were  a  sufficient 
signature  of  the  sellers ;  and  it  was  argued  for  the  buyers,  that 
whether  the  seller's  name  were  printed  or  written,  whether  it 
were  put  at  the  top  or  the  bottom  of  the  paper,  was  immaterial, 
and  it  was  merely  decided  that  there  was  a  sufficient  signature  by 
the  seller  to  satisfy  the  statute.  The  point  now  in  question  was 
never  there  mooted. 

(Mansfield,  Ch.  J.  and  Lawrence,  J. :  The  case  decided  thus 
much,  that  supposing  the  name  printed  upon  the  bill  of  parcels 
would  not  suffice,  the  name  might  be  supplied  from  the  letter 
sent  by  the  sellers. 

Mansfield,  Gh.  J. :  If  the  signature  of  one  of  the  contracting 
parties  might  be  supplied  by  a  letter  written  by  him,  a  fortiori 
may  a  letter  be  used  to  shew  who  the  buyer  is,  that  buyer  not 
being  the  party  sought  to  be  charged.    There  have  been  many 

t  6  E.  B.  680. 
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AU.BK  cases  in  Chancery,  some  of  which,  I  think,  have  been  carried  too 
Benhbt.  ^^»  where  the  Court  has  picked  out  a  contract  from  letters,  in 
which  the  parties  never  certainly  contemplated  thai  a  complete 
contract  was  contained.  Where  a  broker  is  introdaced,  the 
signature  of  the  broker  is  the  signature  both  of  the  bnyer  and  of 
the  seller ;  but  this  is  not  such  a  signature.  This  letter  of  the 
28th  August  gives  permission,  that  the  plaintiff  might  take  or 
relinquish  the  transaction  just  as  he  pleased.  What  transaction  ? 
A  purchase  of  the  rice  to  be  sure.) 

[  *174  ]  There  is  another  material  point.  A  promise  *made  in  writing  to 
satisfy  the  Statute  of  Frauds,  if  made  without  consideration,  is 
not  morel  binding  than  a  parol  promise  without  consideration, 
made  in  a  case  that  does  not  require  writing. 

(Heath,  J.  ace.) 

If  there  be  a  binding  promise  on  one  side,  it  is  a  good  con- 
sideration for  a  promise  on  the  other  side ;  but  in  this  case  there 
is  no  signature  by  the  plaintiff  upon  which  he  could  be  charged, 
if  the  defendant  had  occasion  to  sue  on  the  contract ;  and  if  that 
be  so,  then  there  is  no  consideration  for  the  promise  of  the 
defendants  upon  which  the  plaintiff  now  seeks  to  charge  them. 
How  can  the  Statute  of  Frauds  so  operate,  as  to  make  the 
written  promise  on  one  side  valid,  when  it  destroys  the  considera- 
tion for  that  promise  (and  which  at  common  law,  would  have 
been  a  good  consideration,)  the  validitjr  of  the  promise  on  the 
other  side  to  buy  the  goods. 

(Mansfibld,  Gh.  J. :  No  such  objection  was  ever  taken  in  the 
case  of  Champion  v.  Plummer ;  it  was  there  taken  for  granted, 
that  there  was  a  good  consideration  for  the  promise,  if  there  was 
a  signature  in  writing;  and  the  words  of  the  statute  seem 
strongly  to  countenance  such  an  interpretation,  ''  signed  by  the 
parties  to  be  charged  therewith.") 

The  words  are  ''signed  by  the  parties  to  be  charged  by  such 

t  Itann  y.  Hughes,  Dom.  Proc.  7      ment  of  the  Exchequer  Chamber. 
T.  B.  350  n.  aoo.  affirxmng  the  jadg- 
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contract ;"  and  without  a  consideration  there  cannot  be  a  simple  Allen 
contract.  Again,  even  if  the  contract  may  be  supplied  by  subse-  bbnkkt. 
quent  writings,  yet  it  cannot  be  eked  out  by  parol  evidence. 
The  declaration  for  the  rice  alleges  a  contract  for  payment  at  two 
months,  and  two  months  from  the  date  of  the  invoice ;  and  there 
is  no  evidence  in  writing  that  the  time  of  payment  was  to  be 
computed  from  the  date  of  the  invoice. 

(VavgJian  objecting  that  this  defence  had  never  been  made 
at  the  trial,  the  Court  were  unanimous  that  it  could  not  now 
be  taken.) 

Mansfield,  Ch.  J. :  [  173  " 

To  be  sure  this  case  at  first  sight  comes  near  to  the  case  of 
Champion  v.  Plummer^  and  the  objection  certainly  there  was, 
that  the  memorandum  was  not  signed  by  the  purchaser :  that  was 
a  note  made  in  what  the  report  calls  a  common  memorandum- 
book  ;  this  book  certainly  was  not  like  what  I  at  first  appre- 
hended it  to  be,  until  it  was  produced ;  for  I  at  first  thought 
this  had  been  an  order-book,  with  several  orders  signed  by  the 
persons  who  ordered  them,  and  I  thought  that  where  such  an 
order  was  inserted  in  a  regular  order-book,  and  supposing  that 
the  person  to  whom  it  belonged,  the  place  in  which  it  was  kept, 
and  the  purpose  for  which  it  was  employed,  were  consonant,  it 
would  in  that  case  be  no  great  stretch  to  say,  this  was  a  ground 
for  inferring  that  these  entries  were  made  by  the  authority  of  the 
owner  of  the  book,  for  the  purpose  of  evidencing  the  sale.  But 
in  this  book,  though  not  appropriated  to  the  entering  of  orders, 
Wright  writes  as  Bennet's  agent.  The  defendant's  counsel  dis- 
tinguishes between  an  order  and  an  agreement  to  buy ;  but  if  I 
go  to  a  shop  and  order  goods,  do  not  I  agree  to  buy  them?  The 
objection  is  that  the  name  of  the  buyer  does  not  appear  in  this 
book ;  but  if  it  sufficiently  appears  that  a  sale  was  agreed  on,  I 
see  no  objection  why  it  should  not  be  made  out  what  was  the 
name  of  the  buyer  by  the  writing  of  these  very  defendants.  In 
the  first  place,  in  this  very  letter,  wherein  they  give  the  time  of 
payment  of  two  months  and  two  months,  which  is  afterwards 
found  in  this  very  book,  the  buyer's  name  is  twice  mentioned ; 
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allkh  and  in  that  letter  they  give  him  liberty  to  relinqoish  the  trans- 
BbjTitet.  action.  It  ia  in  writing,  and  it  is  evidently  connected  with  the 
contract,  that  no  doabt  it  may  be  coupled  with  the  order  in  that 
order-book;  and  a  valid  contract  may  be  established  by  the 
evidence  of  several  writings,  as  we  often  see  at  Nisi  Prius.  It  was 
then  objected,  that  one  party  who  has  not  signed,  is  not  bomid ; 
L  ^^^  J  but  the  fact  was  the  *same  in  the  cases  of  Egerton  v.  MatOuvc$ 
and  Champion  v.  Plummer,  and  the  objection  was  never  taken  in 
either  of  these  cases ;  but  the  whole  of  this  case  supposes  that 
the  plaintiff  had  agreed:  suppose  he  has  not  contracted  by 
writing,  he  has  by  parol,  and  he  is  bound  in  honor ;  and  it  has 
never  yet  been  decided  that  an  obligation  in  honor  would  not  be 
a  good  consideration.  All  these  cases,  Egerton  v.  Matthews, 
Saunderson  v.  Jack»(m,  and  Champion  v.  Plummer,  suppose  a 
signature  by  the  seller  to  be  sufficient,  and  every  one  knows  it 
is  the  daily  practice  of  the  Court  of  Chancery  to  establish  con- 
tracts signed  by  one  person  only,  and  yet  a  court  of  equity  ean 
no  more  dispense  with  the  Statute  of  Frauds  than  a  court  of  law 
can,  there  is  no  reason  therefore  to  set  aside  the  verdict,  and  the 
rule  must  be  discharged. 

Hbath,  J.  was  of  the  same  opinion :  and  there  is  a  case  in 
Strange,!  by  which  it  appears  thai  a  voidable  promise  is  a  suffi- 
cient consideration  for  a  promise. 

Lawbengb,  J. : 

It  is  sufficiently  evident  that  this  contract  was  entered  into  by 
the  authority  of  the  defendant.  It  is  stipulated,  *'  this  order  to 
be  executed  if  Mr.  Allen  does  not  hear  from  Bennet  from  Liver- 
pool by  Saturday."  A  letter  comes,  and  the  conditional  parts  of 
the  order  are  struck  out,  and  other  terms  of  the  time  of  payment 
are  added :  can  you  then  say  that  this  entry  is  not  made  by  the 
authority  of  the  plaintiff,  when  he  writes  to  the  defendants  on  the 
28rd  of  September,  insisting  on  the  performance  of  the  contract  ? 
Then  as  to  the  want  of  consideration,  that  objection  would  quite 
overturn  the  cases  of  Egerton  v.  Matthews,  Saunderson  v.  Jackson, 
[  •ITT  ]      and  Champion  v.  Plummer;  and  the  Statute  of  *Frauds  clearly 

t  Qu.  "Whether  Bary'MU  v.  Wa^mesley,  Str.  1249,  be  here  meant. 
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snppoBes  the  probability  of  there  being  a  signature  by  one  person       allkh 

only ;  it  speaks  indeed  of  the  buyer  accepting  a  part  of  the     bennist. 

goods,  as  contemplating  that  the  buyer  would  be  thereby  bound ; 

but  the  statute  seems  to  be  made  chiefly  for  the  security  of 

buyers. 

Rtde  discliarged. 


C.   p.    MICHAELMAS    TERM. 


SCOTT  V.  GILLMOEE.  isio. 

(3  Taunt.  226—227.)  ^^^'  ^' 

A  bill  of  exchange,  part  of  the  consideration  for  whicli  is  spirituous        [  226  ] 
liquor  sold  in  less  quantities  than  of  209.  value,  is  totally  void,  though 
I>art  of  the  consideration  was  money  lent. 

The  statute  24  G^o.  II.  c.  40,  s.  12,t  making  illegal  the  sale  of  spirits 
in  less  quantities  than  to  20«.  value,  unless  paid  for,  extends  to  spirits 
mixed  with  water. 

This  was  an  action  brought  upon  a  bill  of  exchange  for 
lOZ.  10«.  lOi.,  against  the  acceptor.  Upon  the  trial  of  this 
cause,  at  the  Middlesex  sittings  after  last  Trinity  Term,  before 
Mansfield,  Gh.  J.,  it  appeared  that  the  drawer  gave  this  bill  to 
the  keeper  of  a  coffee-house  in  payment  for  the  balance  of  a  debt, 
part  of  which  was  contracted  by  the  loan  of  small  sums  of  money, 
and  part  was  for  spirits,  and  spirits  mixed  with  water,  furnished 
by  the  payee  in  small  quantities,  not  amounting  to  20«.  at 
one  time.  It  was  urged  for  the  defendant  that  by  the  stat.  24 
Geo.  II.  c.  40,  s.  12,  f  the  plaintiff  could  not  recover  in  this 
action,  and  Mansfield,  Gh.  J.  being  of  that  opinion,  nonsuited 
the  plaintiff. 

Shepherd,  Serjt.  now  moved  to  set  aside  the  nonsuit  and 
have  a  new  trial :  he  urged  that  the  statute  does  not,  in  terms, 
avoid  a  security  given  for  the  price  of  spirits  sold  in  small 
quantities ;  it  only  says  that  no  one  shall  maintain  *an  action  [  •227  ] 
for  the  price :  and  at  all  events  part  of  the  consideration  for  the 
bill,  the  money  lent,  is  a  good  consideration;   and  where  a 

t  Bepealed,  in  part,  by  25  &  26  Vict.  c.  38.— B.  C. 
B.B. — ^VOL.  Xn.  T  T 
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SooTT       Bocority  is  given  for  a  good  consideration  and  a  void  considera- 
OiLLMosF,    tion  together,  the  latter  will  not  avoid  the  security  in  toto. 

Mansfield,  Ch.  J. : 

The  statute  does  not,  in  terms,  indeed  avoid  the  security,  but 
it  makes  the  consideration  illegal,  not  merely  void;  and  the 
security  is  entire,  and  cannot  be  apportioned;  and  since  it 
is  partly  given  for  an  illegal  consideration,  the  whole  bill  is  void. 

Heath,  J. : 

Perhaps  it  might  bo  different,  if  for  part  of  the  amount  of  the 

bill  there  were  no  consideration. 

Itide  refused. 


1810.  THOMPSON  r.  WHITMOEE. 

-^^^7.  (3  Taunt  227—229.) 

[  227  ]  I^  a  ship  hove  down  on  a  beach  within  the  tideway,  to  repair,  be 

thereby  bilged  and  damaged,  it  is  not  a  loss  occasioned  by  the  perils 
of  the  8ea.t 

This  was  an  action  upon  a  policy  of  assurance  effected  upon 
the  ship  Collingwood,  lost  or  not  lost,  at,  and  from,  and  to  all 
ports  and  places  whatsoever  and  wheresoever,  at  sea  and  in  port, 
and  in  all  and  every  service  the  ship  might  be  ordered,  for  six 
calendar  months,  from  the  8th  of  February,  1809,  to  the  7th 
day  of  August,  1810,  to  return  20«.  per  month  for  every  uncom- 
menced  month,  on  being  discharged  Government  service.  The 
plaintiff  averred  that  the  ship,  by  the  waves,  winds,  and  perils 
of  the  sea,  was  bilged,  strained,  broken,  and  destroyed.  Upon 
the  trial  of  this  cause,  at  the  sittings  at  Guildhall,  after  Trinily 
Term,  1810,  before  Mansfield,  Ch.  J.,  it  was  proved,  that  the 
vessel,  which  was  in  the  employ  of  Government  as  a  transport, 
and  was  a  narrow-floored  vessel  of  244  tons  burthen,  had,  under 
[  *228  ]  the  direction  of  *the  officers  of  the  transport  board,  been 
carefully  laid    down  on  Gosport  Beach    to    be    cleaned    and 

t  But  as  to  what  is  a  loss  within  Davidaon  v.  Bumand  (1868)  L.  B. 

the  general  woi-ds  "  all  other  perils,"  4  0.  P.  117,  38  L.  J.  C.  P.  73,  19  L. 

&c.  in  a  policy  in  common  form,  see  T.  782. — ^B.  C. 
Culhn  V.  Butler  (1816)  6  M.  &  8. 461 ; 
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caulked,  in  a  situation  where  vessels  equally  narrow-floored,  Thompson 
and  also  vessels  of  a  much  greater  bulk,  therefore  much  more  whitmobb. 
liable  to  injury,  even  of  the  burthen  of  800  tons,  had  usually 
been  laid  down  with  safety  for  the  same  purpose.  The  ship  lay 
there  easy  on  the  first  day,  when  the  tide  left  her  ;  but  she  was 
found  on  the  following  day  full  of  water,  which  rose  in  her  with  the 
I'ising  of  the  circumambient  tide :  and  upon  examination  it  ap- 
peared, that  the  planks  of  her  side  on  which  she  lay,  had  given 
way,  and  that  some  of  her  foot-hooks  were  broken.  Shepherd, 
Serjt.  for  the  defendant,  objected,  that  this  was  not  a  loss  occa- 
sioned by  any  perils  of  the  sea,  and  cited  a  case  of  Rowcroft  v. 
Dunsmore,  B.  R.  tried  in  1801,  before  Lord  Kenyon,  Ch.  J., 
in  which  Lord  Erskine  was  of  counsel  for  the  plaintiff:  the  ship 
was  hove  down,  and  while  heaving  down,  she  could  not  bear  the 
strain :  she  was  drawn  on  the  land,  where  she  bilged ;  and  the 
question  was  made,  whether,  it  being  necessary  to  perform  this 
operation  on  her,  this  damage  was  occasioned  by  a  peril  of  the 
sea.  Lord  Eenyok  thought  it  was  not  a  loss  by  a  peril  of  the 
sea,  but  an  accident  that  happened :  so  in  the  present  case, 
whether  the  ship  were  laid  down  negligently  or  not,  she  bilged  : 
if  the  blocks  that  supported  her  had  fallen  down,  that  also 
would  have  been  an  accident,  but  certainly  would  not  have 
been  a  loss  by  perils  of  the  sea.  Mansfield,  Ch.  J.  thought,  that 
although  the  tides  knocked  away  the  shoars  which  supported  the 
CoUingwoody  and  thereby  occasioned  the  mischief,  and  although 
the  ship  was  in  the  service  of  Government  at  the  time,  and  not 
under  the  control  of  the  plaintiff,  yet  as  the  damage  happened 
upon  the  land,  it  could  not  be  considered  as  a  loss  sustained  by 
the  perils  of  the  sea,  and  nonsuited  the  plaintiff,  with  liberty  to 
*move  to  enter  a  verdict  with  81i.  48.  damages,  if  the  Court  [  ♦229  ] 
should  be  of  opinion  that  the  plaintiff  was,  under  the  circum- 
stances, entitled  to  recover. 

Lens,  Serjt.  on  this  day  moved  to  set  aside  the  nonsuit,  and 
enter  a  verdict  for  the  plaintiff ;  but 

The  CouET  were  unanimous  that  the  direction  of  the  Chief 

Justice  was  right. 

Rvle  refused. 

T  T  2 
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1810.  MORELL  V.  DUBOST  and  SONNERAT. 

J>^or,  12.  (3  Taunt.  235—236.) 

[  235  ]  It  is  not  Bofficient  tliat  the  defeazanoe  of  a  warrant  of  attorney  shews 

the  amount  of  the  sum  secured  by  the  judgment,  it  must  also  notaoe  all 
collateral  securities  by  which  it  is  secured. 

Shepherd,  Serjt.  had  on  a  former  day  moved  for  a  rule  nw 
to  set  aside  the  warrant  of  attorney  which  had  been  given  in 
this  case,  and  the  judgment  entered  up,  and  execution  issued 
and  executed  thereon,  upon  the  ground  of  non-compliance  with 
the  rule  of  Court,  of  Michaelmas,  48  Geo.  III.,  which  requires, 
that  upon  preparing  any  warrant  of  attorney,  subject  to  a 
defeazance,  the  defeazance  shall  be  written  upon  the  same 
paper  or  parchment  upon  which  the  warrant  of  attorney  shall 
be  written,  t  or  that  a  memorandum  in  writing  shall  be  made 
on  such  warrant,  containing  the  substance  and  effect  of  such 
defeazance.  In  the  present  case  the  defeazance  purported  to 
be  merely  for  avoiding  the  judgment  upon  payment  of  24W., 
whereas  the  transaction,  as  it  appeared  on  the  affidavits,  was 
this :  The  defendant  Dubost,  being  indebted  to  the  plaintiff  in 
240Z.,  a  written  agreement  was  entered  into,  that  he,  and  the 
other  defendant,  should  give  their  acceptances  for  240/.,  and 
I  *236  ]  should  also  deposit  in  the  plaintiff's  hands  a  valuable  ^picture, 
with  power  for  the  defendant  to  sell  it  in  case  the  acceptance 
should  not  be  duly  paid,  and  to  retain  the  proceeds  in  part 
payment  of  the  debt ;  but  the  defeazance  mentioned  nothing  of 
this  latter  security.  The  picture  had  been  sold  for  160  guineas, 
and  the  plaintiffs  had  moreover  levied  in  execution  122Z.  lO^r. 
The  Court  granted  the  rule  nisi^  and  engrafted  on  it  the  terms, 
that  the  plaintiff  should  produce  the  agreement,  which  was  in 
his  custody ;  that  the  Court  might  see  how  far  it  corresponded 
with  the  defeazance. 

Best,  Serjt.  now  shewed  cause  against  the  rule  : 

He  said  it  was  sufficient,  if  it  appeared  on  the  defeazance, 
as  here  it  did,  what  was  the  amount  of  the  debt,  and  what  were 

t  See  now  32  &  33  Vict.  c.  62,  s.  26.— E.  C, 


TOL.  XII.] 


1810.    C.  p.    8  TAUNT.  286. 


615 


the  terms  on  which  the  plaintiff  was  entitled  to    enter    up 
judgment  and  sue  out  execution. 

Mansfield,  Ch.  J. : 

No  doubt  the  defeazance  ought  also  to  have  stated  the  other 
p€brt  of  the  agreement,  that  if  the  money  was  not  paid  at  the  day 
stipulated,  the  picture  should  bd  sold,  and  the  proceeds  applied  in 
part  payment  of  the  debt,  and  that  the  judgment  should  after- 
wards stand  in  force  for  the  residue  only.  The  meaning  of  the 
rule  is  the  same,  as  the  intent  of  a  part  of  the  Annuity  Act,  that 
it  may  appear  upon  what  terms  the  judgment  shall  be  entered 
up  and  execution  taken  out :  it  is  a  clear  and  gross  irregularity. 

Rule  absolute. 
Shepherd,  in  support  of  the  rule. 


MOBELL 

V. 
DUBOST 

and  Another. 


SMITH  V.  SPOON'ER. 

(3  Taunt.  246—256.) 

In  an  action  for  slander  of  title  it  is  necessary  for  tHe  plaintiff  to 
prove  malice  in  the  defendant,  t 

A  lease,  in  which  was  a  proviso  for  re-entry  if  the  rent  were  arrear 
twenty- eight  days,  being  exposed  to  sale  by  the  assignee,  and  rent 
being  then  in  arrear,  the  lessor  announced  at  the  sale  that  the  vendors 
could  not  make  a  title,  in  consequence  of  which,  bidders,  who  came  to 
buy,  went  away.  He  afterwards  offered  100^  for  the  lease,  but  sub- 
sequently recovered  the  premises  in  ejectment :  Held  that  no  action  for 
slander  of  title  lay  against  him. 

In  an  action  for  slander  of  title,  the  defendant  may  give  evidence  on 
the  general  issue,  that  he  spoke  the  words  claiming  title  in  himself. 

Tms  was  an  action  upon  the  case  for  slander  of  title. 

The  plaintiff  in  his  declaration,  in  substance,  averred,  that  he 
inras  possessed  of  a  house  for  24  years,  the  residue  ox  a  term  of 
81  years,  under  a  demise  from  the  defendant  to  Francklin,  and 
an  assignment  made  on  the  dlst  of  August,  1809,  from  Francklin 
to  the  defendant :  that  the  plaintiff  put  up  the  residue  of  his 
term  to  sale  by  auction :  that  the  defendant  was  present,  and 
declared  that  the  plaintiff  could  give  no  title  if  he  did  sell  the 

t  Cited  and  followed  in  Steward  v.  Young  (1870)  L.  E.  5  C.  P.  122,  128, 
39  L.  J.  G.  P.  85,  22  L.  T.  168.— B.  C. 


1810. 
Xbv.  15. 


[246] 
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Bhith       property,  and  averred  a  special  damage  sastained  thereby.     The 

8P00KEJL     defendant  pleaded  the  general  issue.    Upon  the  trial  of  this 

cause  at  the  sittings  after  Easter  Term,  1810,  before  Chambre,  J. 

at  Westminster,  the  lease  was  given  in  evidence :  it  contained 

a  proviso  for  re-entry  in  case  the  rent,  which  was  payable 

quarterly,  should  be  behind  and  unpaid  for  28  days  after  either 

of  the  days  of  payment.     It  was  proved  that  the  plaintiff,  in  the 

month  of  August,  1809,  exposed  to  sale  by  auction  his  unexpired 

term  in  the  premises,  and  that  at  the  time  of  the  sale,  when  this 

lot  was  put  up,  the  defendant  was  present,  and  told  the  auctioneer 

it  was  of  no  use  to  sell  the  lot,  or  put  it  up ;  the  house  was  his 

[  *2*7  ]      Q^u^  lie  ^as  the  landlord  of  it,  and  *no  title  could  be  made  to 

it.     Some  other  persons  were  there  present,  who  said,  they  had 

come  to  bid  for  this  lot,  but  rather  than  involve  themselves  in 

a  lawsuit,  they  would   go  away  without  bidding  for  it.     The 

auctioneer  and  the  defendant  then  went  into  another   room, 

where  the  defendant  said  he  would  buy  the  house ;   he  offered 

100{.  for  the  lease :  but  the  auctioneer  said  he  had  no  authority 

to  sell  it  otherwise  than  by  public  auction.     The  defendant  had, 

two  or  three  weeks  before  the  auction,  applied  to  the  auctioneer 

for  the  purchase  of  the  lease.     The  auctioneer  told  the  defendant 

he  thought  he  was  liable  to  the  expenses  of  the  auction,  to  which 

he  answered,  that  he  would  rather  pay  ten  pounds  than  that 

the  plaintiff  should  sustain  any  injury.     The  expenses  of  the  sale 

amounted  to  6/.  8«.    At  that  time  there  was  half  a  year's  rent 

due  and  in  arrear,  and  certain  parts  of  the  premises  were  out  of 

repair,  and  the  defendant  had  complained  of  it :  at  the  time  of 

the  trial  the  defendant  was  in  possession  of  the  premises,  and 

it  was  proved  that  the  plaintiffs  attorney  had  recently,  in  the 

month  of  May  preceding,  tendered  the  defendant  the  payment  of 

five  quarters  of  a  year's  rent,  which  was  in  arrear,  and  the  costs 

of  the  ejectment  under  which  he  had  obtained  possession  of  the 

premises,  if  the  defendant  would  give  back  the  possession.     The 

declaration  in  ejectment  had  been  served  upon  Francklin  only, 

and  not  upon  the  tenant  in  possession  ;  the  house  being  at  the 

time  of  the  service  shut  up  and  uninhabited.    Beat,  Serjt.  for 

the  defendant,  objected  that  the  plaintiff  could  not  recover  upon 

this  evidence,  because  there  was  no  proof  of  malice   in   the 
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defendant,  and  according  to  the  case  of  Hargrave  v.  Le  Breton,  Shith 
4  Burr.  2422,  in  order  to  support  this  species  of  action,  there  Bpoonbb. 
must  be  proof  of  maUce,  either  express  or  implied.  4  Co.  18. 
Sir  G.  Gerard  v.  Mary  Dickenson,  Ist  res.  "  If  the  defendant 
had  *afBrmed  that  the  plaintiff  had  no  right  to  the  castle  and  [  •248  ] 
manor  of  H.,  but  that  she  herself  had  right  to  them,  in  that 
case,  because  the  defendant  herself  pretends  right  to  them, 
although  in  truth  she  had  none,  yet  no  action  lies.  For  if 
an  action  should  lie  when  the  defendant  herself  claims  an 
interest,  how  can  any  make  claim  or  title  to  any  land,  or  begin 
any  suit,  or  seek  advice  or  counsel,  but  he  should  be  subject  to 
an  action  ?  which  would  be  inconvenient."  Here,  although  in 
fact  no  re-entry  was  given  by  the  lease,  upon  the  ground  of  the 
premises  being  out  of  repair,  yet  it  is  very  probable  that  the 
defendant,  who,  it  seems,  complaiaed  of  that  defect,  supposed 
that  a  re-entry  was  thereupon  given,  and  if  he  so  thought, 
that  alone  would  be  sufficient  to  repel  the  inference  of  malice : 
and  if  that  had  been  indeed  a  breach  of  condition,  the  plaintiff 
could  not  have  obtained  relief,  even  in  a  court  of  equity,  to  re- 
establish his  title  to  the  lease.  The  rent,  however,  was  in  arrear 
at  the  time  of  the  sale,  which  is  proved  by  the  plaintiff's  offer  of 
paying  the  rent  with  the  costs  of  the  ejectment:  whether  the 
defendant  has  obtained  a  regular  judgment  in  ejectment  or  not 
is  immaterial,  for  inasmuch  as  the  rent  was  in  arrear,  the  title 
of  re-entry  had  accrued  to  the  defendant,  which  sufficiently  bore 
him  out  in  saying  that  the  plaintiff  had  no  right  to  sell.  Pell, 
Serjt.,  for  the  plaintiff,  urged,  that  if  a  person  is  about  to  sell 
property,  and  another,  by  any  means  whatsoever,  impedes  him 
in  selling  it,  an  action  lies.  The  opposite  principle  contended 
for  goes  so  far,  that  if  one  person  were  about  to  sell  a  chattel, 
as  a  horse,  another  might  with  impunity  charge  the  seller  with 
ielony,  in  having  stolen  the  horse,  if  he  only  took  care  at  the 
same  time  to  claim  the  horse  as  his  own,  although  he  had  no 
property  in  it  whatever.  Ghambre,  J.  was  of  opinion  that  words 
of  this  sort  must  be  proved  to  be  *spoken  either  through  express  [  •249  ] 
malice,  or  under  circumstances  from  which  malice  may  be 
implied;  and  he  thought  there  were  some  circumstances  here 
which  rendered  it  improper  to  withdraw  the  case  from  the  con- 
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8MITH  sideration  of  the  jury.  He  directed  the  jury  that  any  man  who 
spookek  has,  or  supposes  he  has,  a  title  to  an  estate  may  assert  his  own 
title,  unless  malice  is  proved  to  have  been  his  motive.  Some  of 
these  circumstances  were  rather  suspicious;  it  did  not  appear 
that  until  the  defendant  had  quitted  the  auction  room,  he  said 
any  thing  about  his  own  right ;  he  only  denied  the  plaintiffs 
right  to  sell ;  and  it  seemed  something  like  an  admission  of  the 
plaintiff's  right,  that  he  had  offered  a  sum  for  the  purchase  of 
the  lease:  it  appeared,  however,  that  a  re-entry  was  given 
upon  the  non-payment  of  rent,  and  that  the  rent  had  been  in 
arrear,  wherefore,  the  whole  of  the  evidence,  taken  together, 
disaffirmed  the  idea  of  malice.  It  was  moreover  observable, 
that  by  the  form  of  the  condition  used  in  this  lease,  it  was  not 
necessary  to  demand  the  rent  in  case  of  a  re-entry ;  it  was  not 
like  those  leases  in  which  the  re-entry  is  given  28  days  after 
demand  made,  but  the  re-entry  here  was  given  in  case  the  rent 
should  in  any  event  be  in  arrear  by  the  space  of  28  days. 
Liberty  was  reserved  to  the  defendant  to  take  the  benefit  of  his 
objection,  by  moving  to  enter  a  nonsuit,  in  case  the  verdict 
should  pass  for  the  plaintiff.  The  jury  found  a  verdict  for  the 
plaintiff,  with  6L  88,  damages. 

Best,  Serjt.  in  the  following  Term  obtained  a  rule  nm  to  set 
aside  the  verdict  and  enter  a  nonsuit,  upon  the  ground  that  at 
the  time  of  the  sale  there  was  rent  arrear,  and  no  express  malice 
proved,  and  that  where  a  defendant  has  even  a  colour  of  title, 
this  sort  of  action  cannot  be  supported;  upon  which  occasion 
Mansfield,  Ch.  J.  asked,  inasmuch  as  there  was  rent  arrear,  how 
[  *260  ]  a  man  *could  suffer  damage  by  slander  of  title,  who  had  no  title ; 
and  Chambbe,  J.  said,  that  after  the  trial,  when  he  found  how 
obstinate  the  jury  were,  he  had  repented  that  he  had  not  non- 
Euited  the  plaintiff:  but  at  first  he  thought  there  was  some  shew 
of  malice,  since  the  defendant  had  first  endeavoured  to  purchase 
the  lease,  and  after  the  sale  had  offered  to  purchase  it  at  a  lower 
rate ;  nevertheless  that  he  was  afterwards  convinced  that  those 
grounds  were  insufficient. 

[After  hearing  counsel  shewing  cause,] 
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*Be8t,  Serit.,  contra,  was  stopped  by  the  Court.  Smith 

r. 
Spoonbb. 

Mansfield,  Ch.  J. :  [■  •254  1 

The  ground  of  this  action  is,  that  the  defendant  is  supposed 
falsely  and  maliciously  to  slander  the  title  of  the  plaintiff.  Here 
is  an  auction,  and  the  plaintiff's  estate  is  put  up ;  it  does  not 
appear  whether  the  plaintiff  was  present :  the  auctioneer,  as 
agent  for  the  vendor,  probably  knew  something  of  the  estate : 
the  defendant  says,  the  plaintiff  cannot  make  a  title;  the 
auctioneer  asks  no  questions ;  if  he  had  asked,  and  the  other  had 
affirmed  something  false,  it  might  have  been  different :  it  does 
not  appear  how  the  persons  came  to  disperse ;  for,  generally, 
persons  attending  a  sale  would  not  disperse  on  the  word  of  a 
stranger ;  but  it  was  said  by  the  counsel  that  there  were  only  two 
or  three  persons  there  present.  At  the  time  of  the  trial,  the 
defendant  was  in  possession  of  the  premises;  but  it  does  not 
appear  how ;  the  plaintiff  however  knew  how,  and  might  have 
explained  it  by  evidence,  and  except  for  the  lease,  upon  which 
the  plaintiff  was  entitled  to  equitable  relief,  the  defendant  had 
then,  in  fact,  as  good  a  title  as  he  had  before  he  had  demised. 
Stopping  here  then,  what  evidence  is  there  of  malice  ?  What 
evidence  that  *the  plaintiff  meant  anything  more  than  to  assert  [  *2o5  ] 
his  right  to  that  possession,  which  he  afterwards  obtained  before 
the  cause  was  tried?  On  the  part  of  the  plaintiff  it  was  said, 
the  defendant  ought  to  prove  his  title :  that  is  not  necessary ; 
for  pretty  strong  cases  say,  that  if  a  defendant  says  he  has  title 
to  an  estate,  no  action  will  lie  against  him,  therefore  it  cannot  be 
incumbent  on  him  to  prove  his  title.  But  it  is  objected,  that 
supposing  this  was  a  case  where  a  claim  of  title  in  the  defendant 
might  be  a  ground  of  defence,  yet  he  cannot  give  it  in  evidence 
on  a  plea  of  the  general  issue.  That  however  is  directly  opposite 
to  the  case  of  Hargrave  v.  Le  Breton ,  where  the  general  issue  was 
pleaded :  but,  according  to  common  sense,  it  cannot  be  necessary 
to  plead  specially.  He  alleges  that  the  defendant  has  slandered 
his  title  maliciously ;  if  he  had  no  title,  he  had  nothing  to  be 
slandered.  The  slander  also  must  be  malicious,  and  what  proof 
of  malice  is  here  ?  I  think  the  rule  must  be  made  absolute  for  a 
nonsuit. 
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Smith       Heath,  J. : 

V, 

spooner.         I  am  of  the  same  opinion.     There  is  no  pretence  of  express 
malice,  and  as  little  proof  of  implied  malice. 

Lawbence,  J. : 

I  am  of  the  same  opinion.  An  action  can  only  be  maintained 
where  the  words  are  spoken  maliciously.  It  is  not  necessary  to 
plead  specially,  it  is  for  the  plaintiff  to  prove  malice,  which  is  the 
gist  of  the  action,  and  is  a  part  of  the  declaration  important  to 
be  proved  by  the  plaintiff.  The  specially  pleading  a  justification 
would  admit  the  facts  stated  in  the  declaration,  and  amongst 
others  the  malice.  Now  as  to  the  facts,  what  is  this  case  ?  A 
man  thinking  he  has  a  right  to  recover  possession  of  a  term  for 
some  misconduct  of  his  tenant,  and  hearing  the  term  is  to  be 
sold,  goes  to  the  auction,  and  says,  the  vendor  cannot  make  a 
[  •256  J  title ;  now  *does  not  he  act  herein  as  an  honest  man  ?  What 
would  have  been  said,  if  he  had  lain  by,  and  permitted  another  to 
purchase  it,  before  he  disclosed  his  claim  ?  The  rule  therefore 
must  be  made  absolute  for  a  nonsuit. 

Cha!I^bre,  J.  concurring. 

The  rule  teas  made  absolute. 


,g,„  MAYOR  OF  DONCASTER  v.  DAY. 

y^  23.  (3  Taunt.  262.) 

What  a  dead  witnesfl  has  sworn  on  a  former  trial  botwocn  the  same 
*■         ^  parties,  is  evidence  in  the  cause,  and  may  either  be  read  from  the 

Judge's  notes,  or  proved  upon  oath  by  the  notes  or  recollection  of  any 
person  who  heard  it. 

This  was  an  action  of  trespass,  brought  by  the  mayor  and 
corporation  of  Doncaster,  to  try  whether  the  public  had  a  right 
to  pass  with  goods  from  ships  lying  in  their  river,  over  a  bank  at 
a  place  called  Docking- Hill,  which  the  plaintiffs  claimed  to  be 
their  soil  and  freehold,  in  order  to  cart  the  goods  upon  a  highway 
lying  beyond  the  bank,  and  parallel  to  the  river :  the  same 
plaintiffs  had  commenced  other  actions  for  the  like  cause,  against 
other  defendants.    They  had  proceeded  to  trial  in  this  cause ; 


Day. 
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and  the  verdict  being  adverse  to  the  corporation,  and  repugnant  to     Mayor  of 

DONC  ASTER 

the  weight  of  evidence,  upon  an  application  for  a  new  trial,  «. 

the  Court  had  directed,  that  this  cause  should  abide  the  event 
of  the  verdict  in  another  of  the  causes,  which  was  in  progress 
for  trial. 

Clayton,  Serjt.  on  this  day  prayed  on  behalf  of  the  plaintiffs, 
that  if  any  of  the  witnesses,  many  of  whom  were  very  aged, 
should  die,  or  become  unable  to  attend  in  the  mean  time,  their 
evidences  given  upon  the  former  occasion,  might  be  read  at  the 
next  trial. 

Mansfield,  Ch.  J. : 

You  do  not  want  a  rule  of  Court  for  that  purpose :  what  a 
witness,  since  dead,  has  sworn  upon  a  trial  between  the  same 
parties,  may,  without  any  order  of  the  Court,  be  given  in 
evidence,  either  from  the  Judge's  notes,  or  from  notes  that  have 
been  taken  by  any  other  person,  who  will  swear  to  their  accu- 
racy ;  or  the  former  evidence  may  be  proved  by  any  person  who 
will  swear  from  his  memory  to  its  having  been  given. 

Heath,  J.  concurred  in  refusing  the  application. 


AUBEET  V.  WALSn.t  isio. 

(3  Taunt.  277—284.)  Ni»t^u 

Money  pfdd  as  the  consideration  of  an  illegal  wager,  laid  on  a  future        [  277  ] 
event,  may  be  recovered  back  again  before  the  period  of  time  has 
elapsed,  on  the  expiration  of  which  the  decision  of  the  wager  depends. 

This  was  an  action  for  money  had  and  received,  brought  to 
recover  back  the  premiums  which  the  plaintiff  had  paid  to  the 
defendant  upon  an  instrumjent  or  policy,  dated  the  15th  day  of 
September,  1808,  by  which,  in  consideration  of  forty  guineas  for 
100/.,  and  according  to  that  rate  for  every  greater  or  less  sum 
received  of  B.  Aubert,  jun.,  the  defendant  promised  to  pay  the 
plaintiff  the  sum  of  money  which  he  had  thereunto  subscribed, 
without  any  abatement  whatever,  in  case  a  cessation  of  hostilities 

t  See  note  to   Tappenden  v.  Bandall,  5  E.  E.  662.     And  see  now  the 
Gaming  Act,  1892  (55  Vict.  c.  9). 
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AuBKRT      between  Great  Britain  and  France  did  not  take  place,  followed  up 
Walsh.      by  a  peace  previous  to  the  re-commencement  of  hostilities,  or 
preliminaries  of  peace  were  not  signed,  on  or  before  the  Ist  day 
of  July,  1810.     This  was  subscribed,  one  thousand  pounds,  B. 
Walsh :  premium  received,  15th  September,  1808.   The  defendant 
accompanied  the  general  issue  with  a  notice  of  set-off.     Upon 
the  trial  of  this  cause  at  Guildhall,  at  the  sittings  after  Easter 
Term,   1810,   before   Mansfield,   Ch.   J.,  it  appeared  that  the 
defendant  had  received  the  premium,  and  signed  the  policy,  that 
on  the  81st  of  October,  1808,  a  commission  of  bankruptcy  issued 
against  the  defendant,  under  which  he  was  duly  found  and  declared 
a  bankrupt,  that  soon  afterwards,  and  before  the  Ist  day  of  July 
1810,  the  several  other  persons  who  had  paid  premiums  upon 
similar  policies,  claimed  to  prove  before  the  commissioners,  the 
amount  of  the  premiums  paid,  as  a  debt  due  from  the  bankrupt's 
estate  ;  but  that  the  commissioners  refused  to  permit  the  proofs^ 
Upon  which  the  plaintiff  thought  it  useless  to  prefer  his  claim, 
and  no  direct  demand  was  made  for  the  re-payment  of  the  pre- 
miums before  this  action,  the  declaration  in  which  was  entitled 
[•273]       ♦of  Easter  Term,  1810.     The  defendant  contended  that  the 
plaintiff  could  not  succeed,  because  if  the  wager  were  illegal,  the 
parties  were  in  pari  delicto^  and  the  law  would  not  interfere  to 
help  either.     For  the  plaintiff  it  was  answered,  that   it  was 
competent  for  him  at  any  time  before  the  event  was  decided  on 
which  the  wager  was  to  depend,  to  abandon  the  contract,  as  had 
here  been  done,  and  in  that  case,  to  recover  back  the  premium 
paid :  Mansfield,  Ch.  J.  reserved  the  point,  subject  to  which  the 
jury  found  a  verdict  for  the  plaintiff. 

Best,  Serjt.,  in  this  Term,  had   obtained  a   rule  nisi  for 
setting  aside  the  verdict,  and  entering  a  nonsuit. 

Shepherd  and  Marshall,  Serjts.  on  a  subsequent  day  shewed 
cause : 

Although  this  contract  is  not  drawn  up  in  the  regular  form  of  a 
policy,  it  is  a  contract  of  wager  on  a  subject  on  which  it  was  not 
legal  to  lay  a  wager,  being  prohibited  by  the  statute  14  Geo.  IE. 
c-  48,  s.  1,  in  which  the  words,  "  or  any  other  event  whatso- 
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ever,"  go  far  beyond  mere  life  policies,  as  was  held  in  the  case  of      Aubxbt 

Roebuck  v.  Hamerton,  Cowp.  737,  upon  a  wager  on  the  sex  of  the       walsh. 

Chevalier  D'Eon.    And  the  sum  paid  having  been  demanded 

back  before  the  time  had  elapsed  which  was  to  determine  the 

policy,  the  plaintiff  may  recover  it.     All  the  cases  decide  that  it 

may  be  recovered  before  the  risk  has  been  run,  and  some  even  go 

80  far  as  to  say  that  it  may  be  recovered  after  the  event  has  been 

decided  ;  though  the  greater  number  hold,  that  after  the  risk  has 

been  run,  the  premium  cannot  be  recovered  back.     Such  are 

Lowry  v.  Bourdiev,  2  Doug.  470,  where  Buller,  J.  says,  "  there 

is  a  sound  distinction  between  contracts  executed  and  executory, 

and  if  an  action  is  brought  with  a  view  to  rescind  a  contract,  you 

must  do  it  while  the  contract  continues  executory,  and  then  it 

can  only  be  done  on  the  terms  of  restoring  the  other  *party  to      [  'Sto  ] 

his  original  situation."    Willes,  J.,  there  thought  the  plaintiff 

entitled  to  recover  back  the  premium,  although  the  event  had 

happened. 

(Mansfield,  Ch.  J. :  No  loss  had  happened  in  that  case.) 

The  party  had  waited  to  see  whether  a  loss  would  happen  or  not, 
before  he  rescinded  the  contract,  which  was  the  reason  of  the 
judgment.  Andree  v.  Fletcher,  2  T.  E.  161,  3  T.  E.  266.+  It  was 
held  that  the  premium  paid  for  a  re-assurance  could  not,  after 
the  capture  had  happened,  be  recovered  back.  Vandyck  v.  Hewitt^ 
1  East,  96.  J  The  premium  paid  upon  a  policy  designed  to  cover 
a  trading  with  an  enemy's  country,  cannot  be  recovered  back. 
Ilowsen  V.  Hancock,  8  T.  E.  575.  Where  money,  deposited  with 
a  stakeholder  upon  an  illegal  bet,  had  been  paid  over  by  the  stake- 
holder to  the  winner  with  the  consent  of  the  loser,  and  the  loser 
brought  an  action  to  recover  it  back,  the  Court  held  that  potior 
est  conditio  possidentis.  But  in  the  case  of  Cotton  v.  Thurland, 
5  T.  E.  405,  it  was  held,  that  although  the  risk  was  determined, 
yet  money  deposited  on  a  bet,  and  still  remaining  in  the  hands 
of  the  stakeholder,  might  be  recovered  back  from  him  by  the 
loser.  Lacaassade  v.  White,  7  T.  E.  535.  The  defendant  received 
lOOZ.  to  pay  8002.  if  articles  of  peace  were  not  settled  between 

t  1  B.  B.  701.  t  5  B.  B.  516. 
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AcBBBT  England  and  France  before  the  11th  of  September,  1797.  The 
WAiisH.  plaintiff  after  that  day  sued  on  this  agreement  for  the  8002.,  which 
it  was  held  he  could  not  recover,  because  the  wager  was  illegal ; 
but  it  was  held  that  he  might  recover  back  his  premium,  the 
Court  saying,  that  it  was  more  consonant  to  the  principles  of 
sound  policy  and  justice,  that  wherever  money  has  been  paid 
upon  an  illegal  consideration,  it  may  be  recovered  back  again  by 
the  party  who  has  thus  improperly  paid  it,  than,  by  denying  the 
remedy,  to  give  effect  to  the  illegal  contract. 

(Chambre,  J. :  That  doctrine  has  been  several  times  adopted  in 
favour  of  oppressed  persons,  but  that  is  the  distinction.) 

[  •280  ]       Tappenden  v.  Randall,  2  Bos.  &  P.  *467.+     A  bankrupt  had  paid 
two  hundred  guineas  to  the  defendant  to  receive  an  hundred 
annually  until    the    amount  of  the  hop  duties  should  reach 
100,000Z.,  and  it  was  held  that  his  assignees  might  recover  back 
the  premium  paid,  although  the  wager  was  illegal ;  and  Heath,  J. 
there  adopted  as  sound  the  distinction  taken  by  Buller,  J. 
between  contracts  executory  and  executed,  if  taken  with  those 
modifications  which   he  necessarily  would  have  applied  to  it. 
Where  nothing  occurred  of  a  nature  too  grossly  immoral  for  the 
Court  to  enter  into  any  discussion  of  it,  he  thought  there  ought 
to  be  a  locus  pcenitentia ;  and  that  a  party  should  not  be  com- 
pelled against  his  will  to  adhere  to  the  contract.     In  the  present 
case  it  is  unnecessary  to  consider  how  the  rights  of  the  parties 
would  have  stood  if  the  1st  of  July  had  arrived  before  the 
plaintiff  had  rescinded  the  contract,  nor  whether  in  that  event  the 
doctrine  of  Lacaussade  v.  WhitCy  or  that  of  Lowry  v.  Bourdieu 
should  have  prevailed :  suffice  it  to  say,  that  the  result  of  all  the 
decisions  is,  that  where  a  party  has  paid  money  upon  a  wager  or 
policy  that  cannot  be  sustained  by  law,  there  he  may  rescind 
that  contract  before  the  event   has  happened  on  which  the 
decision  of  the  wager   depends,  and   no  case  contradicts  this 
position.     There  is  no  par  delictum  in  this  case,  for  there  is  no 
moral  turpitude  in  the  contract,  a  distinction  that  has  been  often 
established. 

t  5  B.  B.  662. 
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Lens  and  Best,  Serjts.  contra :  aubebt 

r. 

In  Lowry  v.  Bmirdieu  only  Buller,  J.,  of  all  the  Court,  takes  Walsh. 
the  distinction  between  contracts  executory  and  executed,  and  he 
does  not  mainly  rely  on  it,  but  only  adds  it  to  his  other  reasons. 
The  distinction  however  is  fallacious  as  applied  in  the  present 
case,  for  if  a  contract  be  illegal,  it  is  void ;  it  is  then  no  contract ; 
it  cannot  be  said  to  be  either  executed  or  executory.  The 
distinction  is  solid  as  applied  to  legal  contracts,  but  here  it 
makes  no  difference  in  substance  *or  in  law  at  what  time  the  [  *28i  ] 
plaintiff  brings  his  action :  it  is  not  in  his  option  to  keep  alive  or 
to  rescind  a  contract,  where  the  law  declares  that  no  contract 
subsists. 

(Mansfield,  Gh.  J. :  In  Tappenden  v.  Randall,  the  Court  con- 
sidered the  distinction  between  contracts  executed  and  executory 
as  established ;  the  Judges  all  make  that  distinction ;  it  is  not 
called  in  aid,  it  is  the  ground  of  their  judgment ;  although  Lord 
Alvanley,  Ch.  J.  distinguished  also  between  contracts  immoral 
and  merely  illegal.) 

That  last  distinction  may  also  well  be  questioned  as  applicable  to 
that  case;  for  no  contract  is  innocent,  which  is  productive  of 
inconvenience  to  the  State :  but  the  ground  of  that  case  was, 
that  up  to  the  time  of  bringing  the  action,  no  disclosure  had 
been  made  of  the  amount  of  the  hop  duties,  and  that  the  disclosure 
only  was  inconvenient  and  therefore  illegal ;  but  in  the  case  of 
Forster  v.  Thackery,  B.  R.  Trin.  21  Geo.  III.,  afterwards  in  the 
Exchequer,  1  T.  B.  57,  n.f  (the  first  case  that  was  determined 
on  wagers  on  the  continuance  of  peace  or  war,)  the  Court  deter- 
mined, that  from  the  nature  of  the  subject  the  thing  was  illegal. 

(Heath,  J. :  It  certainly  was  an  ingredient  in  that  judgment, 
that  such  contracts  influence  men's  minds  in  a  manner  that  may 
be  prejudicial  to  the  interests  of  the  country,  and  therefore  are 
void  at  common  law.) 

The  plaintiff  may  elect,  indeed,  whether  he  will  await  the  event, 

t  1  E.  B.  149,  n. 
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AuBEBT  to  see  if  the  other  party  will  voluntarily  pay  him,  bat  that  is  not 
Walsh,  a  legal  consideration.  The  plaintiff's  only  motive  for  repentance 
in  this  case,  was  not  the  illegality  of  the  contract,  but  the  bank- 
ruptcy of  the  paymaster,  whose  assignees  could  not  employ  his 
effects  in  paying  illegal  wagers.  The  parties  meant  to  contract 
on  honour ;  the  plaintiff  therefore  still  has  all  the  security  he  ' 
ever  contemplated,  the  honour  of  the  bankrupt,  and  to  that  he 
must  still  look  for  the  completion  of  his  contract.  If  he  has 
[  ^282  ]  judged  unwisely,  he  must  abide  by  his  choice.  The  ^action  of 
iMcaussade  v.  White  was  brought,  not  to  rescind,  but  to  enforce 
the  wager;  and  it  seems  to  have  been  Lord  Kenton's  oiHm 
suggestion  that  the  plaintiff  should  recover  back  the  hundred 
ix)unds  premium  as  money  had  and  received.  That  case  cer- 
tainly has  not  been  acted  on  since ;  and  in  Vandyck  v.  Heuntt, 
Le  Blanc,  J.  justly  observes  that  the  ground  of  that  determin- 
ation had  been  since  very  much  canvassed  in  the  case  of  Hawson 
v.  Hancock.  The  law  must  be  a  rule  to  every  man ;  and  thoogh 
it  has  been  held  for  the  protection  of  the  weak,  that  even  where 
there  is  par  delictum  ^  the  best  policy  is  not  to  allow  the  strong  to 
retain  the  money  they  have  gotten,  yet  here  the  parties  meet  on 
equal  terms,  and  meant  to  proceed  without  any  reference  to  the 
law  at  all.  What  necessity  is  there  that  the  law  should  raise  an 
assumpsit  to  pay  back  to  you  the  money  which  you  voluntarily 
and  with  your  eyes  open  have  parted  with  ?  The  circumstance  of 
money  having  been  paid  over  to  a  winner,  or  still  remaining  in 
the  hands  of  a  stakeholder,  makes  no  difference :  for  if  the  party 
is  to  be  so  far  aided  that  he  is  to  be  put  into  the  same  condition 
as  if  he  had  not  paid  the  money,  it  is  upon  the  ground  that  the 
money  has  passed  out  of  the  plaintiff's  pocket  into  the  hands  of 
one  who  has  no  legal  right  or  conscientious  demand  to  hold  it. 
But  the  objection  is,  that  where  a  transaction  is  illegal,  as  this 
is,  no  party  to  it  can  come  into  a  court  of  law  and  claim  a 
benefit ;  now  to  receive  back  the  money  is  a  benefit.  It  is  a 
proper  punishment  on  the  plaintiff  if  he  has  foolishly  and 
improperly  paited  with  his  money,  that  he  cannot  again  re- 
cover it. 

Cur.  adv.  vult. 
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Mansfield,  Ch.  J.  on  this  day  delivered   the   opinion   of  the      Aubbrt 
Court :  Walsh. 

This  is  an  action  on  a  wager  brought  to  recover  back  the 
premiums  paid,  and  it  is  resisted  on  the  Aground  that  it  is  an       [  *283  ] 
illegal  wager,  and  that  before  the  period  at  which  the  wager  was 
to  be  determined,  the  plaintiff  claimed  the  money  which  he  had 
advanced  to  be  repaid.     There  have  been  many  cases  cited,  to 
prove  that  in  the  case  of  payment  of  money  on  illegal  trans- 
actions, potior  est  conditio  possidentis;   but  the   distinction   is 
taken  here,  that  the  demand  of  the  money  back,  before  the  day, 
was  a  rescinding  of  the  illegal  contract.     There  is,  however, 
some  doubt  on  the  soundness  of  that  distinction,  unless  accom- 
panied with  some  qualification,  for  it  does  not  clearly  appear 
what  is  the  period  before  which  the  contract  may  be  rescinded, 
because  a  man  may  wait  till  the  event  of  the  wager  can  be  very 
clearly  known  and  foreseen,  and  may  he  then  rescind  the  contract, 
and  save  his  money  ?    However  in  Lowry  v.  Bourdieu,  Buller, 
J.  took  the  distinction  between  a  case  where  the  event  had 
happened,  and  where  a  man  had  taken  his  chance  of  winning, 
and  the  case  where  he  had  not ;  and  that  distinction  was  ex- 
pressly adopted   by  the  Judges  of  this  Court  in  Randall  v. 
Tappenden,  which  was  most  clearly  decided  on  that  ground ;  and 
subject  to  the  observation  above  made,  I  think  there  is  good 
sense  in  that  distinction ;  and  why  should  not  a  man  say,  you 
and  I  have  agreed  so  and  so,  but  the  agreement  is  good  for 
nothing ;  I  cannot  bind  you,  and  you  cannot  bind  me,  and 
therefore  I  desire,  before  the  event  happens,  that  you  will  pay  me 
back  my  money  :  this  is,  in  fact,  a  relieving  against  the  effects 
which  an  illegal  contract,  persevered  in,  would  produce.    We 
therefore  are  of  opinion  that  this  distinction  must  be  supported. 
But  there  is  a  very  strange  case  in  Mr.  Loft's  Reports,  Walker  v. 
Chapman ;  Lord  Mansfield  however  there  seems  to  have  adopted 
the  same  doctrine ;  and  it  appears  by  his  expressions  as  if  the 
person  came  into  Court,  not  to  have  the  money  back  again  after 
the  event  decided,  but  to  rescind  the  illegal  contract.    I  must 
take  notice  of  one  *case,  a  very  strong  one,  reported  in  7  T.  R.,       [  ^284  ] 
Lacaussade  v.  White,  where  the  Court  said,  it  was  more  con- 
sonant to  policy,  that  money  paid  on  an  illegal  contract  might 
R.R. — ^voL.  xn.  u  u 
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AuBKBT      be  recovered  back,  than  that  it  should  be  retained.    That  was  a 

Walsh,      strong  case  certainly  in  favour  of  the  present  defendant;  but 

this  doctrine  is  directly  contrary  to  what  Lord  Eenyon,  Ch.  J. 

said  afterwards  in  Ilowson  v.  Hancock^  where  he  seems  to  have 

entirely  forgotten  Lacaussade  v.  White.    Lord  Kenton  there 

says,  ''  there  is  no  case  to  be  found  where,  when  money  has 

been  actually  paid  by  one  of  two  parties  to  the  other  upon 

an  illegal  contract,  both  being  partidpes  criminist  an  action  has 

been  maintained  to  recover  it  back  again."    Now  this  is  directly 

contrary  to  Lacaussade  v.  White ;  and  he  afterwards  says,  that 

Howson  V.  Hancock  is  very  different  from  that  case,  which  he 

says  **  was  the  case  of  a  stake  recovered  from  a  stakeholder, 

before  it  had  been  paid  over."    But  here  he  certainly  mistook 

Lacaussade  v.  White  entirely,  for  there  is  no  stakeholder  in  the 

case,   nor  anything  like  it :  and  in   1   East,   96,    Vandyck  v. 

Heu'ittf^  it  was  said  by  Lord  Eenyon,  that  the  rule  had  been 

settled  in  all  times,  that  where  both  parties  were  in  pari  delicto^ 

potior  est  conditio  possidmtis.    I  mention  these  cases  to  shew  that 

the  authority  of  Lacaussade  v.  White  is  very  much  shaken,  and 

cannot  be  relied  on,  and  that  we  do  not  decide  on  the  authority 

of  that  case.     But  here  the  plaintiff,  before  the  time  of  deciding 

the  event,  rescinds  the  contract,  as  he  is  at  liberty  to  do. 

Rule  discharged. 


1810.  STEEL  V.  LACY. 

^'^'  ^''«  (3  Taunt  283—298.) 

[  285  ]  A  neutral  yeasel  is  not  seaworthy  unless  slie  is  provided  with  docu- 

ments to  prove  her  neutrality. 

This  was  an  action  upon  a  policy  of  insurance,  dated  in  June, 
1808,  upon  a  voyage  at  and  from  London  to  Riga,  during  her 
stay  there,  and  from  thence  to  the  port  or  ports  of  discharge 
in  Scotland,  upon  the  ship  Pennsylvania^  Captain  George 
Thomas.  *  *  * 
[286]  Upon  the  second  trial  of  the  cause,  at  the  sittings  after 

Trinity  Term,  1810,  at  Guildhall,  before  Mansfield,  Ch.  J.,  it  ap- 

t  5  B.  B.  516. 
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peared  that  the  vessel  insured  had  come  from  New  York  to  London  Stkel 
with  a  cargo  of  pitch,  tar,  and  other  naval  stores ;  from  hence  lact. 
she  was  chartered  from  London  to  Biga,  and  back,  and  sailed  on 
the  voyage  under  a  British  licence ;  while  she  was  lying  about 
two  miles  from  the  castle  of  Elsineur,  she  was  boarded  by  a 
privateer,  which  carried  her  into  a  Danish  port ;  she  was  Ubelled 
in  the  Prize  Court  of  Zealand  as  prize,  and  condemned ;  the 
sentence  of  the  Court  was  as  follows :  ^'  In  this  present  case 
against  George  Thomas,  who,  together  with  the  ship  Pennsyl- 
vania, whereof  he  was  master,  has  been  brought  to  this  place  on 
his  voyage  from  London,  it  has  been  ascertained,  that  the  ship 
Pennsylvania  is  not  provided  with  any  sea-passport,  whereof 
Captain  Thomas  has  alleged  as  the  reason,  that  the  passport 
granted  him  from  his  home  *station  at  New  York,  was  styled  for  [  ♦287  ] 
a  fixed  voyage  from  New  York  to  Madeira ;  in  consequence 
whereof  the  North  American  consul  at  London  had  kept  this 
passport,  signifying,  according  to  the  nature  of  the  passport,  it 
was  indifferent  whether  he  had  it  or  not :  besides,  he  has  ex- 
hibited in  the  Court  a  certificate  from  the  North  American  consul 
at  London,  purporting  that,  amongst  several  papers,  he  has 
deposited  his  sea-passport  with  the  said  consul.  Now,  as  the 
reason  alleged  of  the  want  of  a  passport  is  insignificant,  because 
Captain  Thomas  ought  not  to  have  undertaken  other  or  more 
voyages  than  such  whereto  he  was  authorized  by  his  Govern- 
ment, this  want  is  also,  (agreeably  to  the  regulation  for  priva- 
teers, and  the  lawful  adjudication  of  prizes  of  the  14th  Sept., 
1807,-8,-9,  letter  c,)  a  reason  of  condemnation,  and  the  Court 
has  no  convenient  reason  at  all  to  deviate  from  this  severity 
respecting  the  circumstances  of  the  case  in  concreto,  being  all 
against  the  captain.  Thus,  four  men  of  his  crew  have  unani- 
mously declared,  that  two  days  previous  to  the  seizure,  in  order 
to  persuade  them  at  Elsineur  to  assert  that  they  came  from 
Bergen,  he  had  replied  to  their  objections  in  this  behalf,  that  he 
was  provided  with  clearings  from  Bergen,  and  that  he  had  a 
journal,  conceived  in  such  a  manner  as  to  make  it  appear  that 
he  came  from  Bergen:  the  remaining  people  of  his  crew,  not 
confessing  to  have  heard  any  such  thing,  had  nevertheless  not 

found  it  seasonable  to  deny,  that  at  the  time  mentioned  by  the 

u  n  2 
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said  four  witnesses,  he  hath  had  several  of  the  people  collected  t 
in  their  proof ;  and  the  captain,  who  denies  to  be  or  to  have  been 
provided  with  clearings  from  Bergen,  &c.  has,  notwithstanding, 
confessed  that  he  hath  ordered  the  people  to  say  that  the  slup 
came  from  Bergen.    Likewise,  it  is  ascertained,  that  when  the 
[  •ass  ]       captors  came  on  board,  he  told  them  that  he  'came  from  Bergen, 
and  that  he  did  not  change  this  declaration  previous  to  his  ap- 
pearing in   the  Court.    A   witness,  yet  of  no  unquestionable 
credibility,  has  constantly  persevered  in  saying,  that  after  the 
seizure,  papers  had  been  burnt  on  board ;  besides,  considerable 
wants  exist  amongst  Captain  Thomas's  papers ;  as,  for  instance, 
that  his  journal  does  not  at  all  proceed  from  the  time  when  he 
left  ultimately  his  pretended  home,  but  begins  at  a  voyage  from 
Guadaloupe ;  though  he  relates,  that  previous  to  that  time  he 
had  sailed  from  New  York  to  Madeira,  and  from  thence  to  Guada- 
loupe, he  is  not  provided  with  any  muster-roll ;  and  the  agree- 
ment in  writing  for  the  wages,  made  between  the  master  and  the 
crew  at  London,  is  not  attested  by  the  North  American  consul  of 
the  said  place,  whereby  it  might  appear  that  at  least  it  was  with 
this  officer's  knowledge  that  he  undertook  this  voyage ;  further 
there  has  been  found  amongst  his  papers,  a  letter,  having  all  the 
characters  of  being  fictitious,  and  fabricated  for  the  purpose  of 
making  it  probable  that  it  is  for  account  of  the  ship's  pretended 
owner  he  is  to  sail  for  Riga,  in  order  there  to  purchase  a  return 
cargo.     We  are  of  the  opinion  that  the  aforementioned  partly 
decisive  and  partly  suspicious  datUy  are  sufficient  for  to  decide 
the  fate  of  the  ship  Pennsylvania,  and  that  it  is  needless  to 
enumerate  the  several  other   suspicious  circumstances  which 
aggravate  the  same."    Wherefore  the  sentence  proceeded  to  con- 
demn the  vessel  as  prize.     From   this   sentence  the  Captain 
appealed  to  the  High  Court  of  Admiralty  at  Copenhagen,  which 
confirmed  the  decree  in  the  following  terms :  "  It  is  in  confesso 
that  the  ship,  pretended  to  be  North  American  property,  hath  no 
sea-passport,  in  which  respect  Captain  Thomas  hath  asserted 
that  his  passport  was  styled  for  a  voyage  from  New  York  to 
Madeira  ;  and  that  the  American  consnl  at  London  had  retained 
the  same,  it  being  of  no  avail,  as  to  the  nature  of  the  passport, 

t  Stmh.  Some  error  of  the  translator. 
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whether  the  ^defendant  had  it  or  not :  hence  it  follows,  that  even  Steel 
if  Captain  Thomas  has  been  in  possession  of  such  a  passport,  he  lact. 
hath  at  least  undertaken  other  voyages  than  those  whereto  he  [  *289  ] 
was  authorized  by  his  Government,  on  which  the  passport  so 
delivered  could  not  protect  him :  this  circumstance  must,  in 
<:a8u,  be  so  much  the  more  binding  against  him,  as  the  other  cir- 
cumstances of  the  cause  are  likewise  against  him.  Out  of  his 
ship's  crew,  four  men  have  witnessed  that  Captain  Thomas  had 
ordered  them  to  say,  that  the  ship  came  from  Bergen :  besides, 
he  declared  himself  that  he  had  papers  along  with  him,  purport- 
ing that  he  was  cleared  out  from  the  said  place.  This  circum- 
stance is  corroborated  thereby,  that  Captain  Thomas  has  con- 
fessed to  have  ordered  them  to  say  that  he  came  from  Bergen, 
which  also  he  declared  to  the  captors  at  their  arrival  at  the  ship, 
though  he  came  from  England  :  to  this  must  be  added,  that  the 
ship's  journal  or  log-book  is  not  commenced  at  her  departure 
from  North  America,  and  that  she  has  not  been  provided  with 
any  muster-roll,  delivered  or  attested  by  an  American  officer,  on 
account  whereof  and  of  the  regulation  for  prizes,  S.  Q.  A.,  the 
sentence  of  the  Prize  Court,  as  to  the  ship's  condemnation,  ought 
to  be  confirmed."  The  evidence  of  Thomas  the  master,  who 
was  gone  out  of  this  country,  was  read  from  the  Judge's  notes  of 
what  he  had  sworn  on  the  former  trial.  He  deposed  that  the 
ship  was  an  American,  that  he  had  all  regular  documents  on 
board,  but  that  he  believed  they  were  all  left  in  Denmark.  That 
he  had  a  sea-passport  and  a  British  licence,  but  that  he  produced 
neither  to  the  Court  at  Elsineur :  he  did  not  produce  the  pass- 
port, because  it  would  have  shewn  that  he  came  from  New  York 
to  England  with  naval  stores.  It  was  not  usual  for  vessels  to 
take  a  passport  to  go  up  the  Baltic  :  he  had  told  the  masters  of 
the  privateers  that  he  came  from  Bergen,  but  he  did  not  produce 
clearances  from  Bergen  :  he  had  *such  on  board.  He  had  kept  [  •200  ] 
the  charter-party  and  the  sea-passport.  The  American  consul, 
being  examined,  swore,  that  when  the  ship  sailed  from  England 
he  must  have  been  satisfied  the  due  papers  were  in  his  office. 
The  first  underwriter  on  the  policy  swore,  that  he  did  not  know 
whether,  at  the  time  of  the  ship's  sailing  in  June,  1808,  for  Biga, 
it  was  necessary  for  a  ship  to  have  simulated  papers,  but  that 
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8TBKL  at  present  it  was  quite  necessary  :  several  brokers  and  other  wit- 
Lact.  nesses  proved,  that  since  the  Berlin  decree,  the  date  of  which 
was  November  21,  1806,  a  ship  could  not  safely  proceed  to  the 
Baltic  without  simulated  papers :  that  no  policy  would  now  be 
underwritten  without  liberty  to  carry  simulated  papers ;  that 
some  underwriters  had  refused  to  subscribe  policies,  because  the 
simulated  papers  were  not  well  arranged ;  that  no  ship  could 
sail  to  Bussia  without  simulated  papers,  but  that  some  policies 
on  that  voyage  did,  and  others  did  not  contain  an  expression  of 
the  liberty  to  use  them.  The  defendant,  as  before,  contended 
upon  this  evidence,  that  the  ship  was  not  properly  documented 
as  an  American,  and  was  therefore  not  seaworthy.  Another 
ground  of  defence  which  he  took,  was,  that  she  had  carried  sim- 
ulated papers  without  permission.  Mansfield,  Ch.  J.  put  a 
question  to  the  jury,  whether  a  ship  could  now  sail  to  the  Baltic 
without  simulated  papers,  and  they  gave  it  as  their  opinion  that, 
since  the  Berlin  decree,  she  could  not.  The  jury  again  found  a 
verdict  for  the  plaintiff. 

[After  argument  upon  a  motion  to  set  aside  the  verdict  and 
enter  a  nonsuit,  upon  both  the  above-mentioned  grounds  of 
defence,  the  Court  took  time  for  consideration.] 

L  207  ]       Mansfield,  Ch.  J.  on  this  day  delivered  the  opinion  of  the 

Court: 

The  question  is,  whether  the  plaintiff  is  entitled  to  recover,  or 
not ;  if  not,  a  nonsuit  is  to  be  entered.  This  is  an  insurance  on 
a  voyage  to  Riga ;  in  the  policy  there  is  no  provision  permitting 
the  insured  to  use  simulated  papers,  on  which  there  has  been  a 
great  deal  of  argument,  but  which,  in  the  judgment  I  am  going 
to  give,  one  may  almost  leave  out  of  the  case;  and  on  the 
[  •298  ]  *evidence,  I  think  it  was  quite  improper  for  me  to  ask  the  jury 
what  I  did,  respecting  the  necessity  of  simulated  papers.  At 
the  same  time,  I  give  no  opinion  on  what  might  be  the  case,  if 
the  same  point  was  to  arise  on  proper  evidence  ;  but  there  must 
be  pretty  strong  evidence  of  the  necessity  of  simulated  papers,  to 
induce  the  Court  to  give  sanction  to  them.  But  the  question  I 
asked  was  also  improper,  because  it  was,  as  to  what  is  now  neces- 
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sary ;  the  jury  took  it  for  granted  that  the  Berlin  decree  was  Stehl 
adopted  in  Denmark,  but  on  looking  at  the  sentence,  it  is  per-  Lacy. 
f  ectly  clear  that  the  Court  in  Denmark  did  not  proceed  on  the 
Berlin  decree,  otherwise  it  would  have  instantly  pronounced  a 
sentence  of  condemnation  on  the  first  line  of  it ;  namely,  that 
the  ship  came  from  London ;  that  alone  would  have  been  suffi- 
cient. It  is  stated  on  the  face  of  the  sentence,  that  the  want  of 
the  sea-passport  was  a  ground  of  condemnation,  and  that  the 
Court  had  no  convenient  (meaning  no  sufficient)  reason  to 
depart  from  this  severity,  the  circumstances  in  concreto  being  all 
against  the  captain.  For  the  reason  I  have  mentioned,  it  is 
manifest  that  the  Berlin  decree  could  not  subsist  in  Denmark, 
and  that  being  so,  the  ship  is  in  the  common  state  of  an 
American  ship,  which  therefore  ought  to  be  documented  as  a 
neutral  ship  :  it  is  quite  ridiculous  to  talk  of  this  ship  being  an 
American,  if  she  is  not  to  be  documented  as  an  American  ship. 
We  are  of  opinion  therefore  that  the  rule  must  be  absolute  for  a 

Nonsuit, 


ANNEN  V.  WOODMAN.  isio. 

(3  Taunt.  299-301.)  i^26. 

A  ship  is  seaworthy,  if  she  is  sufficiently  furnished  for  the  service  in         [  ^^^  ] 
which  she  is  for  the  present  time  engaged. 

Therefore,  a  ship  much  out  of  repair  is  seaworthy  in  harbour,  and  is 
protected  under  the  word  **  at." 

And  as  *a  full  complement  of  men  is  not  necessary  in  harbour,  she 
does  not  cease  to  be  seaworthy  for  want  of  a  crew  till  she  sails  on  the 
Toyage  without  a  crew. 

If  a  ship,  seaworthy  to  lie  in  port,  sails  without  being  rendered  sea- 
worthy for  the  voyage,  upon  a  policy  **  at  and  from,"  there  can  be  no 
return  of  premium. 

This  was  an  action  upon  a  policy  of  insurance,  at  and  from 
Surinam  to  London.  Upon  the  trial  of  the  cause  at  Guildhall, 
at  the  sittings  after  Trinity  Term,  1810,  before  Mansfield,  Ch.  J., 
it  appeared,  that  the  vessel  arrived  at  Surinam,  and  lay  there 
a  considerable  time  before  she  sailed,  during  which  she  took  in  a 
cargo  of  goods,  of  the  value  of  6,000Z.  She  sailed  on  the  home- 
ward voyage  on  the  1st  of  August,  1808,  but  before  she  got  down 
to  Braam's  point,  at  the  mouth   of  the   Surinam  river,  she 
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Aknek  grounded  and  was  lost.  The  defence  set  up  by  the  underwriters, 
WooDMAK.  ^&B'  ^^^^  ^^6  vessel  was  not  seaworthy ;  it  was  proved  that  the 
vessel  broke  ground  without  a  sufficient  complement  of  men  for 
the  voyage,  and  that  she  was  leaky ;  the  plaintiff  endeavoured  to 
shew,  that  the  damage  had  been  occasioned  by  accidentally 
striking  on  an  anchor  in  the  Surinam  river ;  but  some  witnesses 
proved  that  the  ship's  timbers  were  rotten,  whereupon  Best, 
Serjt.,  for  the  plaintiff,  said,  he  would  admit  that  she  was  not 
seaworthy,  and  would  take  his  verdict  only  for  a  return  of  the 
premium,  and  accordingly,  without  the  case  being  summed 
up  to  the  jury,  a  verdict  passed  generally  for  the  defendant, 
upon  the  counts  on  the  policy,  without  the  jury  specially 
finding  what  was  the  defect  which  rendered  the  vessel  unfit  for 
the  voyage. 

Shepherd,  Serjt.  in  this  Term  obtained  a  rule  nisi  to  set  aside 
the  verdict  and  enter  a  nonsuit,  upon  the  ground  that  the  policy 
being  **at  and  from  Surinam,"  the  ship  was  covered  by  the 
[  •300  ]  policy  while  she  was  there,  for  that  *the  ship,  though  very 
defective  in  point  of  repair,  or  though  destitute  of  hands,  was 
sufficiently  seaworthy  to  lie  alongside  of  a  quay  in  a  river,  and 
that  if  she  were  seaworthy  for  the  place  and  service  in  which  she 
was  then  engaged,  the  policy  attached  on  her  while  she  was  in 
that  port,  and  the  risk  having  once  commenced,  this  was  not  a 
case  in  which  the  premium  could  be  apportioned,  but  that  the 
benefit  of  the  policy  became  forfeited  so  soon  as  the  ship  pro- 
ceeded on  a  service  for  which  she  had  not  been  previously 
rendered  seaworthy,  and  the  premium  remained  entire  to  the 
defendant. 

Best  and  Vaughan,  Serjts.  now  shewed  cause : 

If  the  plaintiff  meant  to  put  his  case  upon  the  deficiency  of 
men  only,  he  should  have  distinctly  put  it  eo  to  the  jury;  but 
after  they  have  found  a  general  verdict,  the  plaintiff  cannot 
separate  the  facts,  and  say  the  ship  was  seaworthy  "  at " 
Surinam,  but  not  seaworthy  *'  from  "  thence.  The  complement  of 
men  might  be  sufficient  at  the  port,  although  it  was  not  sufficient 
to  sail  from  thence,  but  if  the  fabric  of  the  ship  was  not  sea- 
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■worthy  for  the  voyage,  it  was  not  seaworthy  "  at "  Surinam,  for      Ahnen 
it  was  not  repaired  there.  Woodman. 

(Lawrence,  J. :  Suppose  the  vessel  had  been  burnt  in  the 
harbour  at  Surinam,  would  not  the  plaintiff  have  been  entitled 
to  recover  as  for  a  total  loss  ?  It  is  not  necessary  that  at  the 
time  of  the  contract  the  vessel  should  be  seaworthy  for  the 
voyage :  suppose  a  ship  repairing  is  burnt,  would  she  not  be 
on  the  policy  under  the  word  **  at  ?  "  The  condition  that  she 
«hall  be  seaworthy  for  the  voyage  does  not  attach  till  her 
Bailing.) 

The  jury  having  generally  found  that  the  ship  is  not  seaworthy, 

the  plaintiff  is  entitled  to  a  return  of  premium.     The  judgment 

of  Lawrence,  J.  in  the  case  of  Christie  v.  Secretan,  8  T.  R.  198, 

is  strong  to  this  effect.     As  to  the  defect  of  seamen,  at  the  very 

time  of  the  loss,  the  captain  was  on  shore  endeavouring  to  get 

more  seamen,  and  the  vessel  had  not  proceeded  on  her  voyage  to 

the  *point  where  it  became  necessary  to  take  on  board  the  full      [  *30i  ] 

complement. 

(Mansfield,  Ch.  J.  denied  that  there  was  any  evidence  given 
of  an  intention  to  take  on  board  more  seamen.) 

Shepherd  and  Peckwell^  Serjts.,  in  support  of  the  rule,  in- 
sisted that  the  jury  were  clearly  satisfied  of  the  deficiency  in  the 
complement  of  men,  and  that  their  verdict  proceeded  upon  that 
ground.  That  defect  did  not  arise  till  she  left  the  port ;  and 
imless  it  had  appeared  that  the  vessel  was  so  rotten  that  she 
was  unfit  to  lie  in  harbour,  the  policy  had  attached  long  before 
the  deficiency  of  men  arose,  and  there  could  be  no  return  of 
premium.  The  ship,  although  in  want  of  repairs,  was,  without 
receiving  any  repairs,  protected  by  the  policy  whilst  in  the  port. 

Mansfield,  Ch.  J. : 

This  is  a  question  in  fact  about  the  costs,  but  there  was  very 
little  discussion  at  the  trial  on  the  latter  points.  The  question 
is,  whether  on  an  insurance  at  and  from  Surinam,  the  facts  of 
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Anrkk  this  case  entitle  the  plaintiff  to  a  return  of  premium.  Now  if 
Woodman.  ^^^  ship  sailed  without  a  sufficient  number  of  men,  certainly 
they  do  not.  This  case  never  went  to  the  jury,  but  I  believe 
they  were  perfectly  clear  on  both  grounds  ;  as  to  the  number  of 
men,  they  certainly  were.  But  with  respect  to  the  other  point, 
here  is  the  ship  kept  a  month  at  Surinam,  in  loading,  and  to 
all  appearance,  in  the  judgment  of  mankind,  certainly  sea- 
worthy, and  if  she  had  been  sunk  or  burnt  there,  the 
underwriters  could  have  made  no  defence.  And  it  would  be 
very  strange  if  this  plaintiff  can  say,  on  its  being  proved  that 
the  ship  was  not  seaworthy  when  she  finally  sailed,  that  there- 
fore  the  seaworthiness  shall  be  carried  back  to  the  time  of  her 

arrival  at  Surinam. 

Rule  absolute  for  a  nonsuiL 


[303] 


j>;r26.  HADDOW  V.  PARBY. 


(3  Taunt.  303—306.) 

A  bill  of  lading,  signed  by  a  master  of  a  ressel,  since  deceased,  for 
goods  to  be  delivered  to  a  consignee  or  his  assigns,  he  paying  freight,  is 
admissible  as  evidence  of  the  consignee  having  an  insurable  interest  in 
the  goods.    Per  Lawrence,  J. 

But  if  the  master  guards  his  acknowledgment  by  saying,  "  contents 
imknown/*  so  that  he  does  not  charge  himself  with  the  receipt  of  any 
goods  in  particular,  the  bill  of  lading  alone  is  not  evidence,  either  of 
the  quantity  of  the  goods,  or  of  property  in  the  consignee.f 

This  was  an  action  upon  a  policy  of  insurance  effected  by  the 
plaintiffs,  therein  declared  to  be  agents,  "upon  specie  or  bullion, 
by  any  one  or  more  of  his  Majesty's  ships,  lost  or  not  lost,  at 
and  from  Jamaica  to  England."  The  interest  was  averred  to  be 
in  James  Auchie  &  Co.  Upon  the  trial  of  this  cause,  at  the 
sittings  after  the  last  Trinity  Term,  at  Guildhall,  before 
Mansfield,  Gh.  J.,  a  bill  of  lading  was  offered  in  evidence, 
signed  by  Lieutenant  Lawrence,  the  commanding  officer  of  his 
Majesty's  schooner  the  Rook,  of  eight  guns  and  twenty-five  men, 

t  Referred  to  by  Sir  R.  Philli-  the  bill  of  lading.  Sir  R.  Phillimore  s 

HORE  in  his  judgment  in  The  Ida  judgment  was  reversed  on  appeal; 

(1873)29L.T.623,«.,wheretheaction  32  L.  T.  541.— R.  C. 
was  upon  the  contract  contained  in 
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accompanied  with  proof  of  his  death  and  hand- writing.  In  the  Haddow 
margin  was  written,  Bill  of  lading  for  12,000  dollars,  dated  12th  pabby. 
August,  1808,  under  which  were  copied  the  marks  of  the  several 
chests,  and  their  numbers  and  contents,  describing  them  as 
containing  2,000  dollars  each.  The  body  of  the  bill  of  lading  ex- 
pressed to  be  "  shipped  in  good  order  by  Dollar,  Auchie  &  Co.,  in 
and  upon  the  good  schooner  called  the  Rook,  six  boxes,  containing 
12,000  dollars,  being  marked  and  numbered  as  in  the  margin,  to 
be  delivered  at  London,  (the  act  of  God,  the  King's  enemies,  fire 
and  all  and  every  other  the  dangers  of  the  seas,  rivers,  and 
navigation,  of  whatever  nature  and  kind  excepted,)  unto  Messrs. 
James  Auchie  &  Co.,  or  to  their  assigns,  they  paying  freight. 
In  witness  whereof  the  master  or  purser  of  the  said  schooner 
had  affirmed  to  four  bills  of  lading  of  like  tenor."  This  in- 
strument was  signed,  ''contents  unknown,  James  Lawrence, 
Lieutenant."  The  Rook  was  taken  on  the  homeward  passage  by 
a  very  superior  force,  after  a  most  gallant  resistance,  in  which 
Lieutenant  Lawrence  and  four-fifths  of  his  crew  were  slain,  and 
the  survivors  taken  prisoners.  The  plaintiffs  produced  *on  [  *^o*  3 
other  proof  of  the  contents  of  the  chests,  nor  of  interest  in 
James  Auchie  &  Co.  than  this  bill  of  lading,  ^t  the  trial  no 
attention  was  paid  to  the  protest  of  the  master,  signed  at  the 
bottom,  "  contents  unknown ;"  but  upon  the  whole  effect  of  the 
instrument  it  was  contended  that  it  was  no  proof  that  the  pro- 
perty was  put  on  board,  or  that  it  belonged  to  James  Auchie : 
and  the  Chief  Justice  being  of  that  opinion,  rejected  the 
evidence,  and  directed  a  nonsuit. 

Shepherdy  Serjt.  in  this  Term  obtained  a  rule  nisi  for  a  new 
trial,  upon  the  ground  that  this  evidence  ought  to  have  been 
received,  it  being  similar  to  the  entries  of  bailiffs  in  their 
accounts,  and  other  entries  whereby  persons  charge  them- 
selves, which  are  admitted  as  evidence  of  the  facts  which 
they  state.  The  deceased  must  be  considered  as  a  steward  for 
his  owners. 

(Mansfield,  Ch.  J.  thought  that  the  case  of  entries  made  by  a 
dead  vicar  or  rector,  which  the  Court  of  Exchequer  had  long 
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Haddow     been  in  the  habit  of  receiving,  as  evidence  in  favour  of  his 
Fabry.       successor,  might  be  analogous.) 

Lena  and  Vanghan,  Serjts.  on  a  former  day  in  this  Term 
shewed  cause : 

They  distinguished  this  from  the  case  of  a  bailiff  charging 
himself.  They  did  not  object  to  the  bill  of  lading  being  received 
as  evidence  that  the  goods  were  put  on  board  the  vessel,  but 
they  objected  to  the  ulterior  use  intended  to  be  made  of  it,  as 
declaratory  of  the  persons  in  whom  the  property  was  vested. 
But  even  admitting  that  any  declaration  made  between  the  con- 
signor and  the  master  would  be  evidence,  this  paper  does  not 
contain  any  declaration  in  whom  the  property  is,  for  it  is  merely 
an  undertaking  to  deliver  to  James  Auchie  &  Co.,  or  their 
assigns,  so  that  whether  the  dollars  belong  to  James  Auchie  & 
Co.,  or  to  Dollar,  Auchie  &  Co.  or  to  any  other,  does  not  by  this 
•')().'>  ]  *paper  appear.  It  is  only  evidence  that  the  deceased  master 
undertook  to  render  an  account  to  James  Auchie  &  Co.  The 
entry  of  a  bailiff  is  only  evidence  of  the  precise  fact  that  the 
tenant  does  pay  rent  for  that  land,  it  proves  nothing  further. 
That  too  is  an  excepted  case,  and  no  analogy  can  be  drawn  from 
excepted  cases,  it  would  only  be  extending  the  exception. 

(Heath,  J. :  Does  not  the  master  charge  himself  in  this  case 
with  the  receipt  of  the  dollars  ?) 

Yes,  but  the  paper  only  proves  that  he  received  them  from 
Dollar  Auchie  to  be  delivered  to  James  Auchie ;  it  does  not 
prove  in  which  of  the  two  the  property  is  vested. 

(Lawrence,  J. :  You  admit  that  in  an  action  against  third 
persons,  this  bill  of  lading  would  have  been  evidence  of  the 
receipt  of  the  dollars  by  the  master:  would  it  not  then  have 
been  equally  evidence  of  property  in  the  consignee  in  an  action 
of  trover  for  them  against  a  third  person,  and  not  against  the 
captain  only?  Could  James  Auchie  (to  whom,  or  whose  assigns, 
the  master  undertakes  to  deliver  the  dollars,)  assign  them,  if  he 
had  no  property  in  them.) 

The  authorities  were  verv  much  considered  in  the  late  case  of 
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Higham  v.  Ridgway,  10  East,  109.  t  But  it  is  not  sufficient  for  Haddow 
the  purpose  of  the  present  action,  that  this  would  be  evidence  paury. 
to  enable  James  Auchie  to  recover  in  trover :  in  the  cases  of 
Camden  v.  Anderson,  5  T.  E.  712,  and  Lucena  v.  Cravfurd,  8 
Bos.  &  P.  75,1  it  was  held  that  a  person  must  have  either  the 
legal  or  the  equitable  title  to  goods,  to  enable  him  to  support  a 
policy  of  insurance,  so  that  this  paper  may  be  evidence  of  a  less 
than  an  insurable  interest  in  James  Auchie. 

(Chambre,  J. :  I  see  in  the  margin,  the  words  "  contents  un- 
known ;"  it  seems  that  the  lieutenant  who  signed  this,  would  not 
charge  himself  with  any  thing,  and  would  not  be  accountable. 

Mansfield,  Ch.  J. :  Those  words  were  not  read  or  noticed  at 
the  trial.    If  the  master  *qualifies  his  acknowledgment,  by  the      l  *^^'^»  ] 
words  "  contents  unknown,"  he  acknowledges  nothing.) 

Shepherd  and  Best,  Serjts.,  contra  : 

The  principle  on  which  the  admissions  of  persons  against 
themselves  are  evidence,  is  not  confined  to  written  entries. 
Proof  of  a  declaration  made  by  a  man  now  dead,  or  proof  of 
a  written  entry  made  by  him,  are  alike  tantamount  to  his  being, 
if  alive,  called  into  the  witness  box,  and  saying,  I  received  these 
boxes  of  dollars,  contents  as  per  margin,  and  I  received  them  for 
the  use  of  James  Auchie.  In  the  case  of  Mac  Andrew  v.  Bell,  1 
Esp.  378,  Lord  Ken  yon  held  that  the  admission  of  the  master  of 
a  vessel  put  into  the  witness  box  of  his  signature  to  a  bill  of 
lading  consigned  to  the  plaintiff,  was  proof  of  interest  in  the 
plaintiff  upon  a  policy  of  assurance.  The  case  of  a  steward  is 
only  exempli  gratia,  but  entries  are  often  evidence  not  only 
against,  but  for  the  maker.  In  the  ordinary  case  of  a  bond, 
more  than  twenty  years  old,  the  obligor  charges  himself,  by 
indorsement,  with  receipt  of  the  interest,  but  this  is  so  strongly 
evidence  for  himself,  that  it  will,  at  a  subsequent  period,  rebut 
the  presumption  of  payment,  because  the  plaintiff  is  in  the  like 
case  as  a  dead  man,  and  cannot  be  called  as  a  witness. 

Cur.  adi\  vult. 
t  10  B.  B.  235.  I  6  B.  B.  623. 
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Haddow         On  this  day  the  Court  declared  that  the  words,  ''contents 

Pabbt.       ankno\m/'  rendered  the  bill  of  lading  no  declaration  of  what 

the  chests  of  dollars  contained :  it  was  therefore  no  evidence  at 

all,  and  they 

Discharged  the  rule. 


C.  P.  HILARY  TERM. 


1811.  FORT  v.   LEE. 

^'^^'  (3  Taunt.  381—382.) 

r  4g|  1  It  is  not  necessary  to  disclose  to  the  underwriter  on  a  policy  at  and 

from  London,  whether  the  ship  has  sailed  or  not. 

A  POUCY  was  effected  in  London  the  24th  of  May,  1808, 
upon  a  ship  on  a  voyage  at  and  from  London  to  her  port  of  dis- 
charge, lost  or  not  lost.  The  ship  Eailed  on  the  last  day  of  April, 
which  fact  was  not  disclosed  to  the  underwriters ;  and  a  broker, 
who  was  called,  said,  that  if  he  had  known  of  the  ship's  sailing, 
he  should  have  thought  it  a  circumstance  material  to  be  com- 
municated, although  he  admitted,  that  if  at  the  time  of  effecting 
the  policy  she  had  sailed  only  a  week,  he  should  have  thought  it 
immaterial.  The  plaintiff  having  obtained  a  verdict.  Best,  Serjt. 
for  the  defendant,  now  moved  to  set  it  aside,  upon  the  ground, 
that  the  time  of  the  ship's  sailing  was  a  material  circumstance, 
and  although  known,  had  not  been  communicated  to  the  under- 
writer. 

[  382  ]  s^t  the  Court  said,  that  if  the  underwriter  had  wanted  to 

know  whether  the  ship  had  sailed,  he  ought  to  have  enquired, 
and  unanimously 

Refused  the  rule. 
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LEEE  V.  YATES.t  isu. 

LEEK  V.   COWELL.  ^^• 

LEER  V.    GOEST.  [387] 

(3  Taunt.  387—394.) 

A  general  ehip  took  brandies  on  board,  under  bills  of  lading,  which 
allowed  twenty  lay  days  for  delirery  of  the  goods  in  London,  and 
stipulated  for  4^  per  day  demurrage  afterwards.  Certain  of  the  con- 
signees choosing  to  have  their  goods  bonded,  the  yessel  could  not  make 
her  delivery  at  the  London  Docks  until  forty- six  days  after  the  twenty 
days:  some  of  the  goods,  which  were  undermost,  could  not,  though 
demanded,  be  taken  out  till  the  upper  tiers  were  cleared :  Held,  that 
each  of  those  consignees  was  liable,  on  a  general  count  for  demurrage, 
to  pay  the  4/.  per  day  for  the  forty-six  days. 

The  plaintiff  in  each  of  these  causes  declared  in  assumpsit, 
complaining  that  the  defendant  had  promised  to  take  out  of  the 
plaintiff's  ship,  within  a  reasonable  time  after  her  arrival,  cer- 
tain brandy  which  the  plaintiff  had  brought  for  him  to  London, 
but  neglected  so  to  do,  whereby  his  vessel  was  detained. 
Another  count  alleged  a  promise  pf  the  defendant  to  take  out  the 
brandy  within  a  reasonable  time  after  notice  to  the  defendant  of 
the  ship's  arrival,  and  the  third  count  was  indebitatm  assumpsit 
for  the  use  of  the  ship  Mariana  of  Hamburgh,  whereof  the 
plaintiff  was  master,  by  the  defendant  retained  and  kept  on 
demurrage  with  certain  goods  on  board,  for  a  long  time,  at  the 
defendant's  instance. 

The  defendants,  Yates  and  Gorst,  pleaded  the  general  issue : 
the  defendant  Cowell  paid  into  Court  on  the  third  count  the  sum 
of  16Z.,  upon  a  computation  of  the  share  which  each  of  the 
several  freighters  who  had  put  goods  on  board,  must  have  con- 
tributed, in  order  to  make  up  one  sum  of  41.  per  day  between 
them,  if  all  had  become  liable  to  demurrage. 

Upon  the  trial  of  these  causes,  at  Guildhall,  at  the  sittings       [  388  ] 
after  Trinity  Term,  1810,  before  Mansfield,  Ch.  J.,  it  appeared 
that  the  master  of  the  vessel,  which  was  a  general  ship,  having 

t  Cited  and  followed  in  the  judg-  L.  J.  in  Porieous  v.  Watney  (1878) 

ment  of  the  Court  in  Thiis  v.  Byer$  3  Q.  B.  D.  634,  47  L.  J.  Q.  B.  643, 

(1876)  J  Q.  B.  D.  244,  249,  45  L.  J.  39  L.  T.  195.      And  see  the  same 

Q.  B.  511,  34  L.  T.  526 ;  and  in  Straker  principle  applied  in  Budgett  dh  Co,  v. 

v.  Kidd  (1878)  3  a  B.  D.  223,  227,  BinningUm  A  Co.  '91,  1  Q.  B.  35,  60 

47  L.  J.  Q.  B.  365 ;  and  of  Thebioeb,  L.  J.  Q.  B.  1,  63  L.  T.  742.— E.  C. 
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Lkbk  a  British  licence,  had  taken  on  board  at  Bordeaux  the  goods 
Tatxs.  consigned  to  the  several  defendants,  and  also  goods  for  many 
other  consignees,  and  had  signed  an  delivered  to  each  of  the 
shippers  a  bill  of  lading,  whereby  he  acknowledged  "  the  shipping 
on  board  the  Mariana  of  the  goods,"  (describing  them,)  "  to  be 
taken  out  in  twenty  days  after  arrival,  or  to  pay  four  pounds  per 
day  demurrage:"  the  bill  of  lading  limited  the  master's 
responsibility  by  containing  the  usual  exception  of  "  the  act  of 
God,  the  King's  enemies,  fire,  all  dangers  of  the  seas,  rivers,  and 
navigation,  save  risk  of  boats,  so  far  as  ships  are  liable  thereto.'*^ 
The  Mariana  arrived  in  the  London  Docks  on  the  17th  of  June. 
If  all  the  consignees  would  have  paid  the  duty  on  their  respective 
goods,  the  vessel  might  have  been  speedily  discharged  at  other 
licensed  wharfs,  which  were  open  for  that  purpose,  but  they  all 
preferred  bonding  their  brandy,  and  the  quays  and  warehouses 
of  the  dock,  at  which  alone  bonded  goods  could  be  landed,  were 
at  that  time  so  full,  that  there  was  not  room  to  receive  more 
goods  to  be  bonded,  in  consequence  of  which,  and  of  the  number 
of  vessels  then  waiting  to  discharge  their  cargoes,  the  vessel  was 
detained  until  the  1st  of  September,  before  the  other  vessels 
which  lay  between  the  Mariana  and  the  quay  had  been  dis> 
charged,  and  before  it  came  to  her  turn  to  be  unloaded,  and  to 
have  her  cargo  received  into  the  warehouses.  Eighty  puncheons 
of  brandy,  which  were  delivered  on  that  day,  lay  above  the 
defendants'  casks,  and  their  goods,  therefore,  could  not,  in  the 
ordinary  course  of  delivering  the  ship,  be  taken  out,  until  the 
eighty  puncheons  which  lay  above  them  were  delivered,  although 
with  additional  labour  in  moving  the  goods  they  might  have  been 
[  •389  ]  sooner  taken  out,  *under  the  inspection  of  the  superintendent 
of  the  docks.  It  was  in  evidence  that  the  defendant  Cowell  had 
frequently  demanded  a  delivery  of  his  goods,  which  was  not  com- 
plied with,  the  defendant  saying  it  was  impossible  to  get  at  the 
casks ;  and  once,  in  particular,  he  had  obtained  an  order  from 
the  Dock  Company,  permitting  two  casks  to  be  landed  upon 
payment  of  the  duties,  but  the  plaintiff,  on  application,  said  he 
could  not  get  at  them  on  account  of  the  superincumbent  cargo. 
The  defendant  Cowell  had  executed  a  bond  for  the  duties  so  early 
as  the  22nd  August,  and  the  plaintiff  admitted  that  he,  Cowell, 
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had  made  everv  exertion  for  landing  the  goods  which  depended        I'Bgb 
upon  his  acts.     It  did  not  appear  that  the  defendants  Yates  or       tat£s 
Gorst  had  made  any  demand  of  their  goods,  nor  had  either  of 
the  three  paid,  or  offered  to  pay  the  duties,  without  doing  which, 
Cowell's  order  from  the  Dock  Company,  permitting  the  delivery, 
could  not  have  been  carried  into  effect.     The  jury  in  each  case 
found  a  verdict  for  the  plaintiff  on  the  3rd  count,  with  184Z. 
damages,  being  the  amount  of  demurrage,  at  41.  per  day,  for  46  • 
days,  the  time  which  had  elapsed  from  the  7th  of  July,  when  the 
20  days  allowed  for  delivery  of  the  cargo  expired,  to  the  7th  of 
September,  on  which  day  the  last  of  the  defendants'  casks  were 
taken  out.      The  Judge  reserved  liberty  for  the  defendants  to 
move  to  reduce  the  verdict. 

Lens,  Serjt.  in  Michaelmas  Term,  1810,  obtained  rules 
nisi  to  set  aside  these  verdicts  and  enter  nonsuits :  he  moved, 
upon  the  ground  that  a  general  claim  for  demurrage  arises  only 
in  the  case,  where  the  delay,  whether  caused  by  the  act  of  the 
defendants,  or  not,  has  been  beneficial  to,  and  occasioned  in  the 
service  of  the  defendants.  The  delay  which  had  arisen  from  the 
extent  of  the  commerce  of  the  country,  co-operating  with  the  law 
which  restricted  the  place  of  delivery  of  these  goods  to  the 
^London  Docks  only,  was  a  misfortune,  which  fell  with  equal  [  *890  ] 
hardship  on  the  plaintiff  and  on  the  defendants  ;  but  it  did  not 
render  the  defendants  answerable  to  the  plaintiff  for  the  conse- 
quences. 

[The  rules  having  been  argued,  and  the  Court  having  taken 
time  for  consideration :  ] 

Mansfield,  Ch.  J.  on  this  day  delivered  the  opinion  of  the  Court :       [  393  ] 

It  is  impossible  to  decide  these  three  very  singular  cases  with- 
out being  struck  with  the  enormous  gain  which  the  owner  may 
get  by  this  bill  of  lading ;  and  which  may  possibly  much  exceed 
what  in  justice  and  conscience  he  ought  to  have.  This  is  a 
general  ship ;  thirty  or  forty  persons  may  have  goods  on  board, 
and  for  every  one  of  tjhem  the  owner  may  have  his  41.  per  day. 
It  was  said  indeed,  that  in  fact  the  41.  per  day  for  these  three 
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Lerk  persons  would  not  much  exceed  the  fair  charge  for  the  demurrage 
YATEfi.  of  the  whole  ship :  but  it  might  have  happened  that  many  more 
persons  might  have  become  Uable,  and  a  much  larger  profit 
might  have  accrued.  I  was  struck  very  much  with  the  argu- 
ment, that  it  was  not  the  fault  of  the  defendants,  but  the  fault  of 
the  plaintiff  himself,  that  these  goods  could  not  be  got  out  till 
the  other  goods  which  lay  above  them  were  delivered.  But  it  is 
not,  in  truth,  the  fault  either  of  the  plaintiff  or  defendants,  that 
the  goods  could  not  be  taken  out.  There  can  be  only  so  many 
goods  at  the  top  of  the  vessel  as  the  proper  stowage  of  the  goods 
will  allow,  therefore  all  the  others  must  be  at  the  bottom ;  and 
as  this  is  a  general  ship,  and  the  goods  do  not  all  belong  to  the 
[  *3D4  ]  same  consignee,  the  goods  of  some  of  the  consignees  *must  be 
undermost.  If  this  argument  would  avail,  therefore,  that  the 
captain  is  not  entitled  to  demurrage  for  those  goods  which  were 
not  uppermost,  it  would  restrain  the  contract  for  demurrage  to 
the  few  persons  whose  goods  were  at  the  top,  but  that  construc- 
tion would  be  contrary  to  the  positive  contract ;  for  it  is 
impossible  to  get  out  of  the  words  of  this  bill  of  lading,  which, 
though  it  is  a  singular  species  of  contract,  to  bind  a  consignee 
by  an  instrument  signed  not  by  himself,  but  by  the  captain,  yet 
as  the  consignors  delivered  the  goods  on  board  under  that  bill, 
and  the  defendants  accepted  that  bill  of  lading,  it  is  binding 
ui)on  them,  and  therefore  this  action  may  be  sustained  on  the 
general  count  for  demurrage,  and  consequently  the 

Ride  must  he  discharged. 


J^"-  SMITH  V.  EUSSELL. 

(3  Taunt  400—401.) 

[  400  ]  fkmUe,  that  a  sheriff  is  not  bound  to  find  out  what  rent  is  due  to  a 

landlord  and  pay  it  him  under  8  Ann.  c.  14,  unless  the  landlord  gives 
him  notice. 

If  goods  remain  on  demised  premises  after  a  fictitious  bill  of  sale 
made  of  them  under  an  execution,  they  are  liable  to  be  distrained  as 
before. 

liovGH,  Serjt.  had  on  a  former  day  obtained  a  rule  nisi^ 
requiring  the  sheriff  to  pay  over  to  Mr.  Isaac  Pitcher,  the  land- 
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lord  of  a  house  in  which  an  execution  had  been  levied,  out  of  the       Smith 
proceeds  of  the  execution,  the  amount  of  rent  due  to  the  lessor,      russbll. 
not  exceeding  one  year's  rent ;  against  which,  Best,  Serjt.  now 
shewed  cause.    It  appeared  from  the  affidavits  on  the  one  side 
and  on  the  other,  that  the  landlord  never  made  any  demand 
upon  the  sheriff  for  the  rent,  but  that  the  wife  of  the  defendant, 
whose  family  then  resided  in  the  house,  apprised  the  plaintiff, 
who  on  the  7th  of  December  purchased  the  goods  under  a  bill  of 
sale  from  the  sheriff,  and  who  on  the  20th  began  to  remove 
them,  that  on  the  25th  of  December  three  quarters  rent  would 
become  due.    The  purchaser,  however,  persisted  in  removing 
them,  and  the  landlord  swore  he  behoved  it  was  done  with  intent 
to  defeat  his  distress.     It  appeared,  however,  that  the  defendant's 
wife  had  at  that  time  the  bill  of  sale  in  her  own  custody,  so  that 
there  was  no  doubt  but  that  the  sale  was  fraudulent. 

Best  objected,  first,  that  the  goods  had  never  been  removed 
by  the  sheriff,  but  that  when  he  had  completed  his  duty,  they 
still  remained  on  the  premises  liable  to  the  distress ;  so  that 
there  was  no  ground  for  calling  on  the  sheriff :  secondly,  that 
the  landlord  had  given  no  notice  to  the  sheriff  that  rent  was  due, 
which,  he  contended,  was  necessary.  Waring  v.  Deuherry^  1 
Str.  97.  Palgrave  v.  Windham,  1  Str.  212.  Ilankell  v.  Kempell, 
2  Wils.  140. 

Rough  contended  that  a  fraudulent  sale  did  not  discharge 
the  sheriff  from  the  duty  of  retaining  and  paying  *over  to  the  [  •40i  ] 
landlord  the  rent  due.  It  was  doubtful  whether  the  officer  were 
not  bound  to  make  enquky  whether  any  and  what  rent  was  due ; 
but,  at  all  events,  if  it  by  any  means  came  to  his  knowledge  that 
there  was  rent  in  arrear,  he  was  bound  first  to  satisfy  the  land- 
lord. He  endeavoured  to  distinguish  this  case  from  Waring  v. 
Dewberry y  Palgrave  v.  Windhaniy  and  Cook  v.  Cook,  Andrews,  219. 
He  also  referred  to  Darling  v.  Hill,  Cas.  temp.  Hardwicke,  255, 
and  Twells  v.  Colville,  Willes,  375. 

Heath,  J. : 

The  sheriff  cannot  always  find  a  landlord  to  enquire  of.    In 

X  X  2 
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Smitr  this  case,  too,  he  does  not  remove  the  goods :  there  is  no  ground 
BuuELL.  ^or  making  this  rule  absolute,  nor  is  this  a  fraudulent  remoral 
within  the  stat.  8  Ann.  c.  14.  All  the  cases  say,  that  the  statute 
is  made  to  protect  the  landlord  from  a  fraudulent  collusion 
between  the  plaintiff  and  defendant  by  means  of  an  execution, 
and  here  the  landlord  is  not  prejudiced.  I  do  not  think  the 
sheriff  is  bound  to  go  and  find  the  landlord  and  give  him  notice. 

Lawbence,  J. : 

After  this  fictitious  bill  of  sale  the  goods  remained  on  the 
premises,  and  were  liable  to  the  landlord's  distress,  and  he  had 
nothing  to  do  but  to  distrain  them.  I  need  not  go  into  the 
question,  whether  the  sheriff  is  bound  to  give  notice  to  the  land- 
lord, though  in  the  case  in  Strange  it  seems  that  it  was  expressly 
held,  that  the  landlord  must  give  notice  to  the  sheriff. 

Rule  discharged  A 


C.  p.    EASTER    TERM. 


1811.  VIOLETT  V.   ALLNUTT. 

Mayi.  (3  Taunt.  419-421.) 

r  ^ig  1  Liberty  to  touch  at  a  port  for  any  purpose  whateTcr,  includes  liberty 

to  touch  for  the  purpose  of  taking  on  board  part  of  the  goods  insured. 

In  this  action,  the  plaintiff  declared  upon  a  policy  of  insurance, 
at  and  from  Plymouth  to  Malta,  with  liberty  to  touch  at  Penzance, 
or  any  port  in  the  Channel  to  the  westward,  for  any  purpose 
whatever,  upon  goods  by  the  ship  Lion,  beginning  the  adventure 
from  the  loading  thereof  on  board  the  said  ship  as  above.  The 
plaintiff  averred  that  the  ship  was  in  good  safety  at  Plymouth, 
bound  upon  the  said  voyage,  and  that  divers  goods  of  great  value 
were  there  loaded  on  board  her :  and  that  afterwards  the  ship, 
with  the  said  goods  on  board,  sailed  from  Plymouth  on  her  in- 
tended voyage,   and  in  the  course  thereof  proceeded  to  and 

t  Mansfield,  Ch.  J.  was  absent  this  day  in  consequence  of  indispositioa. 
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tonched  at  Penzance,  for  the  purpose  of  loading  and  taking  in     Violett 
there  other  goods  and  merchandizes  for  Malta ;  and  that  whilst     allnutt. 
she  was  there,  other  goods  of  great  value  were  there,  to  wit,  at 
Penzance,  loaded  on  board  the  said  ship,  to  be  carried  therein 
from  thence  to  Malta,  and  that  the  plaintiff  was  interested  in  the 
goods.    That  in  the  course  of  the  voyage  *the  ship  was  stranded      I  **20  ] 
and  upset,  and  the  plaintiff  not  only  sustained  a  loss  upon  his 
goods  to  the  amount  of  40Z.  per  cent.,  but  a  general  average  loss 
also  accrued  upon  the  ship,  her  freight,  and  cargo,  and  the  plain- 
tiff in  respect  of  hifl  said  several  goods  became  liable  to,  and  did 
contribute  to  such  general  average  loss,  to  the  amount  of  30J. 
per  cent,  more  on  the  value  of  such  goods,  and  averred  the  defen- 
dant's liability,  notice  and  refusal  to  pay.     This  cause  was  tried 
upon  admissions  at  the  sittings  after  Hilary  Term,  1811,  before 
Lawrence,  J.     The  only  material  facts  were,  that  the  plaintiff, 
intending  to  ship  goods  on  the  voyage  insured,  to  the  amount  of 
8,1802.  14s.,  caused  insurances  to  be  effected  for  that  sum  :  that 
the  goods  loaded  on  board  the  Lion  at  Plymouth  amounted,  in- 
cluding charges,  to  1,880Z.  6s. :  that  the  ship  proceeded  from  Ply- 
mouth to  Penzance  for  the  purpose  of  completing  her  lading,  and 
there  received  on  board,  on  account  of  the  plaintiff,  the  remainder 
of  her  cargo,  consisting  of  651  hogsheads  of  pressed  pilchards, 
amounting,  including  charges,  to  1,249Z.  8s.     That  while  the  ship 
was  lying  at  St.  Michael's  Mount  Pier,  at  Penzance,  waiting  for  a 
favourable  wind  to  proceed  on  the  voyage,  she  was  stranded,  and 
the  cargo  received  damage,  by  which  a  general  and  a  particular 
average  was  incurred.     That  the  general  average,  and  the  par- 
ticular average,  upon  the  goods  taken  in  at  Plymouth,  amounted 
together  to  the  sum  of  23i.  8s.  &d,  per  cent.,  which  the  defendant 
had  paid  into  court,  and  the  particular  average  on  the  goods 
loaded  at  Penzance  amounted  to  19Z.  12s.  4d.  per  cent.,  which  the 
defendant  contended  he  was  not  liable  to  pay  by  the  terms  of  the 
policy  in  question.    It  was  agreed  that  the  only  question  to  be 
tried  was,  whether  the  defendant  was  liable  for  the  loss  on  the 
goods  taken  on  board  at  Penzance ;  and  that  in  case  a  verdict 
should  be  found,  for  the  plaintiff,  the  same  should  be  entered  for 
39Z.  4s.  8d.,  being  the  remainder  of  the  sum  claimed  in  *this      [  •^si  ] 
action.     The  jury  having  found  a  verdict  for  the  plaintiff, 
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VioLETT  Lens,  8erjt.  on  this  day  moved  to  set  it  aside,  upon  the 

AtLKUTT.     ground  that  the  permission  to  touch  at  Penzance  did  not  include 

the  touching  there  for  the  purpose  of  taking  in  a  further  cargo, 

and  that,  by  the  terms  of  the  policy,  the  insurance  attached  only 

on  the  cargo  to  be  loaded  at  Plymouth. 

But  the  Court  held  there  was  no  ground  for  the  objections,  and 

Refused  the  rule. 


^^11-  GATES  V.  HAEDACRE. 

"^I^-**  (3  Taunt  424—425.) 

*-        -*  A  witness  may  object  to  answer  a  question  which  he  thinks  will  tend 

to  his  crimination,  though  the  answer  would  not  lead  to  an  immediate 
conclusion  of  guilt. 

This  was  an  action  by  an  indorsee  against  the  drawer  of  a  bill, 
'  drawn,  payable  to  the  drawer's  order,  upon  Stratton,  and  by  him 
accepted  and  afterwards  dishonoured ;  it  was  stated  in  the 
declaration  to  have  been  indorsed  by  the  defendant  to  the 
plaintiff.  The  case  was  tried  before  Heath,  J.  at  Westminster, 
at  the  sittings  after  last  Hilary  Term.  The  plaintiff  proved  his 
case.  The  defence  intended  to  be  set  up  was  usury.  The  first 
witness  called  on  the  part  of  the  defendant  was  one  Taylor,  and 
the  bill  having  been  put  into  his  hands,  he  was  asked  by 
Shepherd,  Serjt.  for  the  defendant,  "  whether  that  bill  had  ever 
been  in  his  possession  before;*'  upon  which  Best,  Serjt. 
interfered,  by  asking  the  witness  whether  he  had  not  been 
indicted  for  usury  in  this  transaction,  and  upon  his  answering 
in  the  affirmative,  Best  cautioned  him  against  answering  ques- 
tions which  might  tend  to  criminate  him  ;  the  witness  said  that 
he  thought  his  answer  to  the  question  proposed  would  have  a 
tendency  to  convict  him  of  the  offence  of  usury ;  the  learned 
Judge  told  him  that  if  he  thought  so,  he  was  not  bound  to 
answer  the  question :  the  witness  availed  himself  of  this  direc- 
tion, and  the  counsel  for  the  defendant  being  thus  prevented  from 
pursuing  his  enquiry,  a  verdict  passed  for  the  plaintiff. 

On  this  day  Shepherd,  Serjt.  moved  for  a  new  trial,  con- 
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tending  that  the  Judge's  direction  was  wrong ;  that  it  was  not       Cates 
sufficient  that  a  witness  thought  that  his  answers  would  tend  to    uaboacbe. 
criminate  him;   but  that  it  ought  clearly  to  appear  that  they 
would  have  that  effect. 

Mansfield,  Ch.  J. :  [  *25  ] 

Your  questions  go  to  connect  the  witness  with  the  bill,  and 

they  may  be  links  in  a  chain. 

Rule  refused. 


BIRCH  AND   OrHERS  V.   STEPHENSON   and    Others.       isii. 

(3  Taunt  469—478.)  JTayU. 

Beservation  of  51,  per  acre  during  the  last  twenty  years  of  a  term  for  [  409  ] 
every  acre  of  meadow  thereby  demised,  which  the  tenant  should  plough, 
dig,  ear,  break  up,  or  convert  into  tillage  during  the  said  last  twenty 
years  .of  the  term,  and  so  after  that  rate  for  any  greater  or  less  quantity 
than  au  acre,  or  less  term  than  a  year.  The  rent  is  due  in  the  last 
twenty  years  if  the  land  is  then  ploughed,  whether  it  was  first  ploughed 
within  the  last  twenty  years  or  before,  and  the  rent  continues  payable 
during  the  tw6nty  years,  though  the  land  be  again  laid  down  to  per- 
manent grass. 

Land  sown  to  clovers  with  corn  is  not  thereby  restored  to  a  state  of 
permanent  pasture,  but  is  still  in  tillage. 

If  a  lease  describe  demised  land  as  meadow  land,  no  other  evidence 
is  necessary  to  prove  that  it  was  meadow  land  at  the  commencement  of 
the  term. 

Covenant.  The  declaration  stated  that  Lord  Golerane,  being 
seized  in  fee,  by  indenture  of  19th  July,  1728,  demised  to  Balph 
Harwood,  his  executors,  administrators,  and  assigns,  amongst 
other  premises,  all  those  three  pieces  or  parcels  of  meadow 
ground  commonly  *called  or  known  by  the  name  of  Hawke*s  parks,  [  **70  ] 
formerly  woodland,  with  the  appurtenances,  lying  in  the  parish 
of  Tottenham,  (except  as  therein  is  excepted),  to  hold  the  same 
(except  as  thereinbefore  excepted)  unto  Harwood,  his  executors, 
administrators,  and  assigns,  from  the  feast  of  the  Annunciation 
then  last  past,  for  the  term  of  98  years,  under  the  yearly  rent  of 
S04Z.,  on  the  four  feasts  of  St.  John  the  Baptist,  Michaelmas, 
Christmas,  and  the  Annunciation,  and  yielding  and  paying 
therefor  during  the  last  20  years  of  the  term,  unto  Lord 
Colerane,  his  heirs  and  assigns,  at  the  place  and  on  the  four 
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BiBCH       feast-dajs  above  limited  for  payment  of  the  yearly  rent  of  S04L, 

mm 

6TBPHKK801C.  t^©  furthcF  yearly  rent  or  sum  of  51.  for  every  acre  of  meadow  or 
pasture  ground  thereby  leased,  which  Harwood,  his  executors, 
administrators,  or  assigns,  or  any  of  them,  should  plough,  dig,, 
break  up,  ear,  or  convert  into  tillage,  or  permit  or  suffer  to  be 
ploughed,  digged,  broken  up,  eared,  or  converted  into  tillage, 
during  the  said  last  20  years  of  the  term,  and  so  after  the  same 
rate  for  any  greater  or  lesser  quantity  than  an  acre,  or  for  any 
less  time  than  a  year.  And  Harwood  for  himself,  his  executors, 
administrators,  and  assigns,  and  for  every  of  them,  covenanted 
with  Lord  Colerane,  his  heirs  and  assigns,  to  pay  the  rent  of 
804Z.  yearly  and  every  year  during  the  term  of  98  years,  and  alsa 
the  rent  or  sum  of  51.  for  every  acre  of  the  meadow  or  pasture 
ground  thereby  leased,  which  should  be  so  ploughed,  digged,  broken 
up,  eared,  or  converted  to  tillage  at  any  time  during  the  last 
20  years  of  the  term,  on  the  several  days  and  times,  and  in  such 
manner  and  form  as  was  therein  limited  and  appointed  for 
payment  thereof,  according  to  the  true  intent  and  meaning  of 
the  several  reddendums  or  reservations  aforesaid ;  the  plaintiff 
then  averred  the  lessee's  entry,  and  deduced  title  to  the  reversion 
to  the  plaintiffs,  and  averred  that  on  the  30th  of  November,  1807, 
at  Tottenham  aforesaid,  the  estate  of  Harwood  in  the  premises, 
L  **7i  ]  by  assignment  *thereof  made,  legally  came  to  and  vested  in  the 
defendants,  who  entered  and  were  possessed,  and  averring  per- 
formance by  the  plaintiffs  from  the  time  they  became  so  seised 
of  the  reversion,  yet,  protesting  that  the  defendants  had  not, 
since  they  became  so  possessed  of  the  premises,  observed  any 
thing  in  the  lease  contained  on  the  part  of  the  lessee,  the  plaintiffs 
alleged  for  breach,  that  after  the  sealing  of  the  lease,  and  during 
the  term,  and  whilst  the  plaintiffs  were  so  seized  of  the  reversion, 
and  the  defendants  were  so  possessed  of  the  premises,  and  within 
the  last  twenty  years  of  the  term,  and  before  Christmas-day, 
1807,  old  style,  to  wit,  on  the  24th  day  of  December  in  that 
year,  the  defendants  did  plough,  and  permitted  and  suffered  to  be 
ploughed,  divers,  to  wit,  65  acres  of  the  said  pieces  of  the 
meadow-ground  called  Hawke's  parks,  which  ground  at  the  time 
of  the  making  of  the  lease  was  meadow  and  pasture  ground  of 
the  demised  premises,  whereby,  and  according  to  the  tenor  and 
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effect  of  the  lease,  and  the  covenant  of  Harwood  so  by  him  made  Birch 
for  himself  and  his  assigns  with  the  lessor  and  his  assigns,  the  stephensok. 
defendants  afterwards,  to  wit,  on  the  feast-day  of  the  nativity  of 
St.  John  the  Baptist,  1809,  old  style,  became  liable  to  pay  to  the 
plaintiffs  487i.  10«.,  being  at  and  after  the  rate  of  51,  a-year  for 
one  year  and  an  half  of  the  term,  ending  on  the  same  feast-day 
in  that  year,  for  each  of  the  said  65  acres  of  the  said  meadow 
and  pasture  ground  of  the  demised  premises,  so  by  the  defen- 
dants ploughed,  and  had  neglected  to  pay  the  same.  The 
defendants  pleaded  in  bar  of  the  action,  that  before  and  at  the 
time  of  the  commencement  of  the  last  20  years  of  the  term,  the 
65  acres  of  ground  so  ploughed,  and  permitted  and  suffered  to  be 
ploughed,  as  in  the  declaration  was  alleged,  were  ploughed,  dug, 
broken  up,  and  in  tillage,  and  continually  from  thenceforth  until 
the  time  when  the  same  were  ploughed  by  the  defendants,  as  in 
the  same  declaration  *mentioned,  continued  to  be  and  were  in  [  *^72  ]  • 
tillage,  and  were  not,  nor  was  any  part  thereof,  during  any  part 
of  the  same  last  20  years  of  the  term,  until  or  at  the  time  of 
their  so  ploughing  the  same  as  aforesaid,  meadow  or  pasture 
ground  of  the  demised  premises.  And  for  further  plea,  as  to 
248Z.  15^.,  part  of  487Z.  10^.,  being  at  and  after  the  rate  of  5/. 
a-year  for  the  last  three  quarters  of  a-year,  part  of  the  said  one 
year  and  a  half  of  the  said  term  ended  on  St.  John's-day,  1809, 
old  style,  for  the  65  acres  of  meadow  and  pasture  so  alleged  to  be 
ploughed  by  the  defendants,  they  pleaded,  that  they  did  not, 
within  or  during  the  same  three-quarters  of  a  year,  plough,  or 
permit  or  suffer  to  be  ploughed,  the  same  65  acres  of  meadow 
and  pasture,  or  any 'part  thereof,  nor  had  or  continued  the  same, 
or  any  part  thereof,  in  tillage,  in  or  during  all  or  any  part  of 
that  time.  And  thirdly,  they  further  pleaded,  as  to  the  same 
part  of  the  same  sum,  for  the  same  time,  and  acres,  that  they 
the  defendants,  before  Michaelmas-day,  1808,  old  style,  to  wit, 
on  the  24th  day  of  December,  1807,  and  on  divers  other  days 
and  times  between  that  day  and  the  last -mentioned  feast-day, 
sowed  the  same  65  acres  of  meadow  and  pasture  ground  so 
ploughed  by  them  as  aforesaid  with  clover,  and  had  continued 
the  same  in  and  so  sowed  with  clover  from  thence  hitherto,  and 
that  they  had  not  at  any  time  since  the  feast-day  had  or 
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niacH       continued  the    same,   or    any  part  thereof,  in    tillage.    The 

SrEPa'issoK.  plaintiffs   demurred  to   the   first  plea,   joined   issue    npon   the 

*  second,  and  replied  to  the  third  plea,  that  the  defendants,  since 

MiehaelmaB,    1808,  old  style,  until  the  feast  of   St   John  the 

Baptist,  1809,  old   style,  had   and  continued   the   premises  in 

tillage.    The  defendants  joined  in  demurrer,  and  the  last  issue. 

Best,  Serjt.  in  Easter  Term,  1811,  was  heard  in  support  of 
the  demurrer  : 
[  *173  ]  The  construction  contended  for  by  'the  defendant  is,  that  if 

the  whole  of  the  meadow  land  had  been  ploughed  up  20  years 
and  one  day  before  the  end  of  the  term,  the  defendants  might 
continue  it  in  tillage  during  the  residue  of  the  term,  without  any 
increase  of  rent,  which  is  totally  opposite  to  the  lessor's 
intention. 

SeUon,  Serjt.  coiitni,  contended,  that  if  the  whole  of  the 
land   had   been   ploughed  np  more   than   20  years  before   the 
expiration  of  the  term,  the  over-rent  was  not  intended  to  attach, 
although  it  should  be  continued  in  tillage.     This  was  a  peculiar 
case.     The  term  was  so  long,  that  the  tenants  had  a  sufficient 
interest  to  induce  him  to  make  the  most  profitable  and  valuable 
application  of  the  land  for  the  first  78  years  ;  the  lessor,  there- 
fore, knew  that  he  could  rely  on  the  tenant's  judgment    and 
sense  of  his  own  interest,  to  discover  what  that  most  valuable 
application  of  the  soil  would  be,  whether  to  tillage  or  pasturage, 
and  he  knew  that  whichsoever  was  the  most  profitable  to  the 
tenant  for  the  first  78,  would  be  the  most  valuable  to  the  rever- 
sioner to  be  continued  for  the  last  20  years:    all  he  meant, 
therefore,  to  provide  for,  was,  that  no  change  detrimental  to  the 
lessor  should  be  introduced  during  the  last  20  years,  but  that 
)f  the  property  which  skill  and  experience  of  the  land 
ously  proved  to  the  tenant  to  be  most  beneficial,  and 
)uld  therefore   be    spontaneously  adopted  during  the 
rt  of  the  term,  should  be  continued  during  the  latter 
term  for  the  lessor's  benefit.     There  would  be  great 
attendant  on  a  different  construction  :  for  an  assignee, 
term  after  70  years,  has  no  means  of  knowing  which 
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acres  were  in  pasture  at  the  commencement  of  the  term,  and       bibch 
may  subject  himself  to  over-rents  to  an  enormous  extent.     This,  stbphenbox. 
too,  is  in  the  nature  of  a  penalty,  against  which  the  tenant  may 
be  relieved. 

(Mansfield,  Ch  J. :  You  *must  enforce  that  argument  in  a      [  ♦474  ] 
court  of  equity,  it  cannot  be  listened  to  in  a  court  of  law  ;  but  a 
very  great  authority  in  a  court  of  equity  has  said,  that  a  reser- 
vation of  lOOZ.  per  acre  for  ploughing  pasture  land,  is  not  a 
penalty.).  ^ 

If  the  assignee  is  not  the  first  person  who  ploughed  up  this  land, 
he  did  not  convert  it  to  tillage,  and  is  not  therefore  within  the 
breach,  nor  subject  to  the  increased  rent,  for  those  words  can 
apply  only  to  the  first  act  of  breaking  up.  The  defendant  is  in 
by  an  under-lease,  and  had  no  notice  of  the  covenant. 

Mansfield,  Ch  J. : 

Beally,  brother,  on  the  words  of  this  covenant  there  is  no 
doubt ;  we  cannot  tell  exactly  what  was  the  reason  of  inserting 
this  reddendum,  but  we  may  suppose  the  lessor  thought  it  would 
be  clearly  more  advantageous  to  the  lessee  to  let  the  pasture  lie 
till  towards  the  end  of  the  lease ;  but  that  he  might  be  tempted 
in  the  latter  end  of  the  term,  by  the  immense  profits  attending 
new  broken  land,  to  pursue  a  course  for  his  own  profit  which 
would  be  injurious  to  the  inheritance:  but  we  cannot  speculate 
upon  the  reasons  which  induced  the  parties  to  enter  into  this 
contract ;  we  must  be  bound  by  the  words,  which  are,  "  the 
meadow  or  pasture  ground  hereby  leased."  It  is  argued  that  the 
meaning  is  the  same  as  if  the  parties  had  said,  ^'  which  shall  be 
meadow  or  pasture  at  the  commencement  of  the  last  20  years :  " 
if  they  had  meant  that,  it  would  have  been  very  easy  to  have 
said,  any  land  which  shall  be  meadow  or  pasture  at  the  com- 
mencement of  the  last  20  years  of  the  term.  That  would, 
however,  have  been  a  very  improvident  contract  on  the  lessor's 
part ;  for  the  tenant  would  have  had  nothing  to  do  but  to  begin 
ploughing,  no  longer  before  the  commencement  of  the  last 
20  years,  than  would  suflBice  him  to  pass  the  plough  over  the 
whole  of  the  meadow  and  pasture  ground  before  the  last  20  years 
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BiBCH  begun.  The  case  has  *been  argued  as  if  the  words  were,  plough, 
Stepbkneon.  ^is>  ^^^>  ^^^  convert  into  tillage ;  and  it  has  been  said  there 
[  *476  1  could  be  no  breach  unless  it  were  the  defendant  who  converted  it 
into  tillage  ;  but  the  words  are,  plough,  dig,  ear,  or  convert  into 
tillage,  and  we  cannot  substitute  new  words  for  those  which  the 
lessor  has  used.  And  even  if  that  were  not  the  motive  for 
inserting  this  covenant  which  I  have  supposed,  but  if  it  were  in 
the  lessor's  mind  that  the  lessee  might  be  at  liberty  to  plough  it 
all  up  during  the  first  78  years  of  the  lease,  then  this  reservation 
would  ot>erate  to  compel  the  tenant  to  let  all  which  was  ever 
meadow  at  the  time  of  the  demise,  be  pasture  again  for  the  last 
20  years. 

Heath,  J. : 

I  agree  with  my  Lord  in  the  construction  of  this  reddendum  : 
it  precludes  the  tenant  from  ploughing  during  the  last  20  years, 
whether  the  land  was  first  ploughed  before  the  beginning  of  the 
20  years  or  after,  the  words  ear,  plough,  &c.  apply,  if  the 
pasture  land  had  begun  to  be  ploughed  before  the  20  years,  and 
the  words  "  convert  to  tillage,"  apply,  if  the  pasture  land  first 
began  to  be  ploughed  afterwards.  The  value  of  the  reversion  of 
tillage  land  is  much  less  than  of  pasture  land,  which  is  a  suffi- 
cient reason  why  a  lessor  should  insert  such  a  covenant. 

Lawrence,  J. : 

I  am  of  the  same  opinion.  I  agree  with  my  brother  Selion 
that  it  was  a  matter  indifferent  to  the  lessor  what  was  done 
during  the  first  part  of  the  lease,  so  long  as  his  reversion  waa 
not  injured  ;  therefore,  he  says,  you  may  do  what  you  will  dur- 
ing the  first  period,  but  whatever  was  meadow  when  I  demised, 
must  be  meadow  for  20  years  before  I  take  it  back,  that  I  may 
receive  it  in  the  state  of  ancient  meadow. 

[  476  ]       Chambre,  J. : 

There  is  no  sort  of  ambiguity  whatever  in  these  words :  they 
are  alternative :  the  first  words,  ear,  plough,  dig,  &c.  apply  to 
the  case  of  the  meadow  land  being  ploughed  up  before  the  last 
20  years  of  the  term,  the  other  words  provide  for  a  beginning  to 
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plough  up  during  the  latter  part  of  the  term.    It  is  perfectly       Birch 
well  known  that  the  value  of  the  inheritance  of  tillage  land  is  stepuenson. 
much  less  than  of  meadow  land.     There  is  no  doubt  or  question 
upon  the  case  ;  the  lessor  has  chosen  to  use  these  words,  and  we 
cannot  vary  them. 

Judgment  for  the  plaintiff. 

Shepherdf  Serjt.,  in  support  of  the  demurrer,  and  Lens, 
Serjt.,  in  support  of  the  plea,  took  notes  for  a  further  argument, 
but  the  Court  refused  it. 

The  issues  were  tried  at  the  Westminster  sittings  after  Trinity 
Term,  1811,  before  Mansfield,  Ch.  J.,  when  the  evidence  was, 
that  the  closes  mentioned  in  the  declaration  had  been  in  tillage 
for  about  40  years  past :  and  no  evidence  was  given,  except  the 
lease,  of  their  having  ever  been  in  any  other  state.    They  were 
ploughed  in  1807,  and  bore  corn  at  the  harvest  1808,  with  which 
corn  red  clover  and  white  clover  were  sown,  and  two  crops  of 
hay  were  cut  from  the  clover  in  1809 ;  the  land  had  not  been 
since  ploughed,  in  consequence,  as  it  appeared,  of  the  tenant's 
apprehension  of  the  present  action.    It  was  proved  by  a  person 
of  skill  that  a  good  farmer,  intending  to  lay  down  arable  land  to 
permanent  pasture,  would  not  have  proceeded  by  sowing  merely 
clovers  for  that  purpose.     The  witness  considered  it  as  land  still 
in  tillage,   although  it  had  not  been  since  ploughed.    Lens, 
Serjt.,  for  the  defendant,  contended,  that  the  land  had  not  been 
and  was  not  now  continued  in  tillage ;  and  that  he  was  therefore 
entitled  to  a  verdict  on  these  *i3sues.    He  also  made  a  point,      [  *177  ] 
which  did  not  arise  on  the  record,  that  if  the  land  was  not  con- 
tinued in  tillage,  the  over-rent  would  cease.    Mansfield,  Ch.  J. 
was  clearly  of  opinion,  that  the  rent  would  remain  payable 
during  the  residue  of  the  term,  whether  the  land  continued  in 
tillage  or  not ;  but  held  that  the  evidence  did  not  prove  that  the 
land  ceased  to  be  in  tillage ;  and  directed  the  jury  that  so  long 
as  the  land  remained  in  corn,  or  in  clover  sown  with  the  corn,  it 
was  in  a  state  of  tillage.     In  order,  however,  to  enable  the 
defendants  to  raise  this  question,  it  was  agreed  by  the  plaintiffs, 
that  it  should  be  found  for  the  defendants  that,  as  to  one  acre. 
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BiKcit  they  had  laid  it  down  to  permanent  pasture  for  the  last  three 
stephsnson.  quarters  of  a  year  stated  on  the  record  ;  and  as  to  the  residue, 
the  jury  found  a  verdict  for  the  plaintiffs,  with  liberty  for  them 
to  move  to  increase  their  damages  by  entering  up  judgment  non 
obstante  veredicto,  for  the  three  quarters  rent  of  the  other  acre, 
in  case  the  Court  should  be  of  opinion  that  the  laying  down  that 
land  to  permanent  pasture  did  not  extinguish  the  increased 
rent  thereof. 

Accordingly  Shepherd,  Serjt.  having  on  a  former  day  in  this 
Term  obtained  a  rule  nisi  to  increase  the  damages,  (upon  which 
occasion  the  Court  agreed  that  the  plaintiffs  might  well  have 
demurred  to  the  two  last  pleas,) 

yfPT,  22.  Lens  and  Sellon,  Serjts.  on  this  day  shewed  cause : 

They  contended  that  the  over-rent  was  to  be  payable  only  so 
long  as  the  plough  was  going,  and  called  in  aid  of  their  con- 
struction the  words  of  the  reddendvin,  that  the  rent  was  to  be 
"  after  that  rate  for  any  less  time  than  a  year  "  that  the  land 
might  be  in  tillage* 

Shepherd  and  Best,  contra,  applied  this  expression  to  the 
[  ♦478  ]  contingency  of  the  tenant  breaking  up  some  of  the  *land,  at  a 
time  when  less  than  a  year  of  his  term  might  remain  unexpired  ; 
admitting,  that  the  lessor  had  so  far  made  an  improvident  con- 
tract, as  it  would  permit  a  tenant  to  scourge  pastures  of  a 
century's  preservation  with  an  exhausting  summer  crop,  while 
there  was  less  than  a  single  year's  over-rent  reserved  in  that 
case  to  compensate  the  lessor  for  the  destruction. 

The  Court  held  it  to  be  clear,  that  laying  down  the  land  to 
permanent  grass  again,  would  not  protect  the  lessee  from  the 
future  accruing  over-rent,  and  made  the 

Rule  absolute. 
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DE  EOUFIGNY  v.   PEALE.  isii. 

(3  Taunt.  484—485.)  .VnyU. 

If  a  cause,  whicli  is  meant  to  be  defended,  is  called  on,  and  tried  as         f  48(  1 
an  undefended  cause,  in  consequence    of   the    defendant's    attorney 
neglecting  to  deliver  his  briefs,  the  Court  will  grant  a  new  trial, 
compelling  the  defendant's  attorney  to  pay  the    costs,   as    between 
attorney  and  cUent,  out  of  his  own  pocket. 

This  cause  had  stood  first  in  the  cause-paper  for  trial  at  a 
sittings  in  Term ;  when  the  cause  was  called  on,  the  defendant's 
attorney  had  delivered  no  brief  to  his  counsel,-  although  he  had 
had  a  consultation  with  him  the  preceding  night ;  and  the  cause 
being  thus  undefended,  a  verdict  passed  for  the  plaintiff.  Soon 
after  the  verdict  had  been  recorded,  the  defendant's  attorney 
came  into  court  with  a  brief  to  instruct  his  counsel  to  defend  the 
cause. 

Vatighan,  Serjt.  now  moved  to  set  aside  the  verdict,  and 
have  a  new  trial,  on  payment  of  costs. 

The  Court  held,  that  it  would  be  only  encouraging  the  negli- 
gence of  attornies,  to  grant  such  an  indulgence,  in  the  ordinary 
way,  at  the  client's  expense  :  attornies  ought  to  know  that  they 
are  amenable  to  their  clients  *for  the  consequences  of  such  [  •48.'>  ] 
neglect ;  neither  would  it  be  putting  the  plaintiff  in  the  same 
situation  if  they  were  to  grant  the  rule  on  the  payment  of  costs 
between  party  and  party:  they  therefore  granted  a  rule  nisi, 
which  on  a  subsequent  day  was  made  absolute,  for  a  new  trial, 
upon  payment  by  the  defendant's  attorney,  out  of  his  own 
pocket,  of  all  costs  as  between  attorney  and  client. 
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181 1.  FILMER  V.  DELBEE. 

^fyj^-  (3  Taunt.  486.) 

[  48G  ]  After  an  order  of  reference  has  been  made  with  the  consent  of  oonnsel 

and  attorney,  the  Court  will  not  set  it  aside  on  an  afBdairit  by  a  party 
expressly  denying  his  attorney's  authority  to  refer;  though  the  appli- 
cation be  made  before  any  step  taken  by  the  arbitrator,  excepting  the 
appointment  of  a  meeting. 

Claytox,  Serjt.  moved  to  set  aside  an  order  of  Nisi  Prius  by 
which  this  cause  had  been  referred  to  a  barrister,  on  an  affidavit 
by  the  defendant,  stating  that  she  bad  expressly  desired  her 
attorney  not  to  consent  to  any  rule  of  reference.  No  step  had 
yet  been  taken  by  the  arbitrator,  excepting  that  he  had  appointed 
a  distant  day  for  a  meeting,  in  order  to  give  time  for  this  motion. 
In  answer  to  a  question  by  the  Chief  Justice,  whether  there  was 
any  precedent  for  the  Court's  interference  in  such  a  case,  Clayton, 
8erjt.  cited  the  case  of  The  Mayor  of  Morpeth  v.  Lard  Carlisle^ 
8  Taunt.  878,  where  the  Court  intimated  that  an  application 
might  be  made  to  them  to  vary  the  terms  of  the  rule  of 
reference. 

Mansfield,  Ch.  J. : 

That  was  where  it  was  thought  that  the  intention  of  the 
parties  had  been  misunderstood ;  but  here  is  an  express  agree- 
ment to  refer  properly  entered  into  by  counsel  and  attorney ;  it 
is  now  said  that  they  had  no  authority  to  enter  into  that  agree- 
ment ;  if  so,  the  defendant's  remedy  is  by  action  against  her 
attorney.  There  would  be  no  end  to  these  applications  if  the 
Court  were  to  interfere ;  such  interference  would  lead  to  collu- 
sion ;  when  a  party  did  not  like  the  prospect  of  the  reference,  he 

would  say  that  he  had  never  given  his  attorney  authority  to 
refer. 

Rule  refused. 
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THACKTHWAITE  v.   COCK  and   Others,   Assignees       isii. 

OF  MOOEE,   A  Bankrupt.  ^^^• 

(3  Taunt.  487—491 .)  [  437  ] 

An  alleged  custom  tliat  purchasers  of  hops  from  hop  merchants  shall 
leave  them  in  the  merchant's  warehouse  for  the  purpose  of  re-sale,  upon 
rent,  undistinguished  from  the  merchant's  stock:  Held,  not  to  have 
been  proved  as  a  notorious  custom  to  take  the  goods  out  of  the  statute 
21  Jac.  I.  c.  19,  s.  11  (as  to  reputed  ownership),  f 

This  was  an  action  of  trover  for  hops.  Upon  the  trial  of  this 
cause  at  Guildhall,  at  the  sittings  after  Michaelmas  Term,  1810, 
before  Mansfield,  Gh.  J.,  the  case  appeared  to  be,  that  the  plain- 
tiff, in  November,  1808,  purchased  78  pockets  of  hops,  the  goods 
in  question,  of  Moore,  who  was  a  hop-merchant,  and  paid  for 
them,  and  agreed  with  him  that  the  hops  should  remain  in 
Moore's  warehouses  at  the  rent  of  a  penny  a  pocket  per  week 
until  the  plaintiff  should  think  it  advantageous  to  re-sell  them. 
In  1810  Moore  became  a  bankrupt,  and  his  assignees,  finding 
these  goods  on  the  premises,  and  conceiving  these  hops  to  be 
goods  in  the  ordering  and  disposition  of  the  bankrupt,  within  the 
statute  21  Jac.  I.  c.  19,  s.  11,  refused  to  deliver  them  to  the 
plaintiff.  The  plaintiff  endeavoured  to  take  the  case  out  of  this 
statute,  by  proving  a  custom  of  the  trade  for  purchasers  of  hops 
to  permit  their  hops  to  remain  upon  rent  in  the  hop-merchants' 
warehouses :  one  witness  had  known  hops  to  remain  five  years, 
and  another  nine  years,  in  that  manner,  and  all  the  witnesses 
spoke  to  the  frequency  of  the  practice.  The  bankrupt,  being 
called  as  a  witness,  stated,  that  when  the  plaintiff  made  his  pur- 
chase, he  had  asked  of  the  witness,  whether  it  was  not  usual  to 
leave  the  goods  on  rent  in  the  same  warehouse,  who  answered 
that  it  was ;  he  admitted,  however,  that  he  had  seldom  known 
any  left  so  long  as  these.  The  hops  were  exposed  to  the  view  of 
persons  coming  into  the  warehouse  to  purchase,  promiscuously 
with  the  other  goods  of  the  bankrupt;  they  were  not  distin- 
guished by  any  conspicuous  mark  from  Moore's  goods,  because 
any  thing  that  would  draw  attention  to  the  length  of  time  *they      [•^88] 

t    Compare    aa    cases    where    a  ExparteWatkinSj  In  re  CouHon  {1873) 

notorious  custom  haa  been  proved,  L.  E.  8  Ch.  520,  530,  42  L.  J.  Bk.  50, 

PrieaiUy  v.  FraU  (1867)  L.  E.  2  Ex.  28  L.  T.  793.— E.  0. 
101,  36  L.  J.  Ex.  89,  16  L.  T.  64 ; 
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Thack.  had  been  on  sale,  would  hurt  the  sale  of  them.  No  rent  for 
warehouse  room  had  been  charged  or  received  before  the  time  of 
Moore's  bankruptcy,  but  an  offer  to  pay  had  been  made  by  the 
plaintiff  to  the  assignees.  The  jury  found  a  verdict  for  the 
plaintiff,  with  one  shilling  damages,  the  defendants  undertaking 
to  deliver  the  hops. 

Lens,  Serjt.  in  the  last  Term  obtained  a  rule  nisi  to  set 
aside  the  verdict  and  enter  a  nonsuit. 

[  <i^*  .  [After  argument,  in  the  course  of  which] 

Lawrence,  J.  observed,  that  what  was  said  in  the  case  of 
Horn  V.  Baker ^\  chiefly  respected  pieces  of  machinery,  vats,  and 
other  similar  utensils,  which  in  their  nature  resembled  fixtures ; 
but  that  loose  vessels,  of  which  it  is  usual  for  the  possessors  to 
be  the  owners,  were  goods  within  the  disposition  of  the  bankrupt. 
In  the  counties  of  Nottingham  and  Leicester,  it  was  extremely 
common  for  the  working  hosiers  to  have  on  hire  the  possession 
of  stocking  frames,  valuable  machines,  which  they  were  unable 
to  purchase,  and  which  came  within  the  reason  of  job  carriages, 
job  horses,  and  the  like. 

Chambre,  J.  observed,  that  in  Horn  v.  Baker y\  reliance  was 
placed  on  the  circumstance,  that  two  out  of  three  former  owners 
had  continued  in  possession,  the  third  having  retired,  which,  the 
Court  thought,  was  quite  suflicient  to  give  the  reputation  of 
ownership. 

Mansfield,  Ch.  J.  delivered  the  opinion  of  the  Court : 

It  seems  to  the  Court,  and  the  more  I  consider  it,  the  more  I 
[  '^i'J  ^  am  strengthened  in  that  opinion,  that  though  *the  custom  of  a 
trade  may  have  the  effect  referred  to  in  Horn  v.  Baker,  it  must 
be  a  custom  much  more  clearly  proved  than  this  is,  and  must  be 
such  a  custom,  that  persons  dealing  with  the  traders  may  see 
and  know  that  the  goods  may  possibly  not  be  the  property  of  the 
lK)ssessor.  Here  is  a  custom  to  put  no  mark  on  the  hops,  so 
that  no  person  may  perceive  or  know  that  they  are  not  the 

t  9  E.  n.  341  (9  East,  2lo). 
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property  of  the  seller.  The  reason  is,  that  after  hops  have  laid 
a  year,  they  deteriorate ;  and  therefore  if  A.  B.,  or  any  other  ear 
mark,  were  visible,  it  would  hurt  the  sale  when  that  mark  got 
old  and  known ;  and  therefore  they  are  not  to  be  distinguished 
from  the  common  stock  of  the  seller.  There  is  not,  therefore, 
such  a  clear,  distinct,  and  precise  custom  proved,  as  would 
enable  others  to  see  that  these  may  not  be  the  hops  of  the 
possessor.  The  custom  is,  to  let  hops  which  are  sold  remain  in 
such  a  manner,  that  it  may  not  be  known  that  there  has  been  a 
sale.  The  objection  against  disclosing  the  real  owner  would  be 
easily  ob\'iated,  by  having  a  separate  warehouse,  marked  as  a 
warehouse  for  hops  held  there  for  the  benefit  of  the  persons  who 
had  bought  them.  I  therefore  think  the  verdict  is  wrong  ;  and 
it  is  unnecessary  to  grant  a  new  trial,  because  I  have  no  idea  of 
any  evidence  that  can  be  given,  consistently  with  the  evidence 
given  in  this  case,  that  could  prove  any  such  custom  as  is 
requisite  to  support  this  action.     There  must  therefore  be  a 

Rule  absolute  for  a  nonsuit. 


Thack- 

THWAITB 

r. 

Cook. 


FOY  V.  BELL. 

(3  Taunt.  493—496.) 

Although,  generally,  an  underwriter  haviug  subscribed  a  policy,  and 
thereby  confeBsed  the  receipt  of  the  premium,  is  estopped  from  after- 
wards claiming  the  premium  against  the  assured ;  yet  where,  by  the 
fraud  of  the  assured,  the*underwriter  is  induced  to  give  credit  for  the 
premiums  to  the  broker,  and  the  broker  to  give  credit  to  the  assured, 
the  underwriter  is  entitled  to  receive  the  premiums  from  the  assured. 

This  was  an  action  upon  four  policies  of  insurance,  effected  by 
A.  Gordon,  as  agent  for  the  plaintiff,  upon  the  ships  Vigilant, 
Paradise,  Friede,  and  Flora,  from  various  northern  ports  to 
England:  the  plaintiff  claimed  a  loss  upon  .the  Vigilant  of 
091,  4«.  4d.  per  cent.,  amounting  upon  the  defendant's  subscrip- 
tion to  2971,  18«.,  and  a  return  of  10  per  cent,  upon  the  defen- 
dant's subscriptions  on  the  other  ships,  for  convoy  and  arrival, 
amounting  to  90Z.  more  ;  making  together  the  sum  of  387i.  18«. 
The  defendant  gave  notice  of  set-off  for  the  premiums  upon 

Y  T  2 
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these  very  policies,  and  tor  the  premium  of  another  policj 
effected  by  the  plaintiff  through  the  same  agent  with  the 
defendant  on  the  ship  Wilhelmina,  together  amounting  to 
582/.  15i.  Upon  the  trial  of  the  cause  at  the  London  sittings 
after  Hilary  Term,  1811,  it  appeared  that  the  plaintiff,  vh» 
resided  at  Fillau,  procured  A.  Gordon,  who  was  a  yomig  maa 
just  embarking  in  business,  to  effect  the  several  pohcies  in 
question,  upon  an  assurance  that  he  would  address  the  ships  to 
him,  and  permit  him  to  receive  the  freight,  and  reimburse  him- 
self thereout  for  the  amount  of  the  premiums :  open  a 
communication  of  this  proposal  to  the  underwriters,  they  gave 
Gordon  credit  for  the  premiums.  The  plaintiff  also  remitted  to 
Gordon,  whom  he  had  drawn  into  other  transactions  with  him, 
bills  on  Thornton  and  Bayley,  which  the  latter  refused  to  accept, 
'alleging  that  they  waited  for  eome  explanation  from  the 
plaintiff,  but  that  all  would  be  right,  and  in  the  meantime 
offered  to  accommodate  the  plaintiff  by  accepting  his  own  bills 
for  the  like  amount  upon  the  security  of  these  policies,  which 
Gordon  accordingly  deposited  in  their  hands.  The  plaintiff, 
instead  of  consigning  his  ships  to  Gordon,  as  he  had  promised, 
consigned  them  to  Thornton  and  Bayley,  and  assigned  the 
freight  to  them,  so  that  Gordon  was  left  destitute  as  well  of  the 
means  of  receiving  the  loss  on  the  Vigilant,  and  retoms  of 
premium,  as  of  the  expected  funds  to  arise  from  the  freight  for 
the  payment  of  the  premiums  to  the  underwriters.  The  defen- 
dant, therefore,  claimed  now  to  set  off  the  premiums,  which  he 
had  never  received,  against  the  loss  and  returns  to  which  he  was 
liable.  The  jury,  thinking  that  when  the  underwriter  signs  a 
policy,  and  thereby  acknowledges  the  receipt  of  the  premium,  the 
account  is  finally  closed  between  the  assured  and  onderwriter, 
found  a  verdict  for  the  plaintiff. 

ring  in  this  Term  obtained  a  rule  nisi  to  set 
id  have  a  new  trial, 

wed  cause : 

t  it  was  not  competent  for  the  underwriter  to 

'.he  payment  of  the  premium,  which  he  had 
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solemnly  acknowledged  on  the  policy,  against  the  assured.    In        Foy 
4he  case  oi  Dcdzel  v.  Mair,  1  Camp.  N.  P.  632,  which  bore  at        bell. 
least  as  much  the  aspect  of  fraud  as  this  does,  the  policy  was 
iield  to  be  conclusive  evidence  of  payment.     The  distinction  is 
taken  in  the  case  of  Airy  v.  Blandy  1  Park,  6th  ed.  34,  that  as 
between  the  broker  and  underwriter  the  policy  is  not  conclusive 
evidence  of  the  payment  of  the  premiums,  but  as  between  the 
underwriter  and  assured,  it  is  conclusive.    If  there  had  been  any 
suggestion  of  fraud,  that  was  a  fact  to  be  tried  *by  the  jury,  who       [  **®*^  3 
have  found  that  there  was  no  fraud. 

(Lawrence,  J.  observed,  that  the  like  verdict  had  been  found  in 
the  case  of  Mavor  v.  Simeon  in  this  Court,  3  Taunt.  497  n.,+  yet 
the  Court  did  not  think  that  the  finding  concluded  the  fact,  there 
being  evidence  of  fraud.) 

Lens  and  VaugJian,  Serjts.,  contra,  contended,  that  there 
ivas  in  this  case  abundant  evidence  of  fraud.  The  credit  which 
Oordon  obtained  was  created  and  kept  up  by  the  representations 
which  the  plaintiff  enabled  Gordon  to  make  to  the  defendant.  It 
<lid  not  therefore  lie  in  his  mouth,  to  claim  a  repayment  of 
premiums  as  having  been  paid,  which  in  truth  never  were  paid, 
and  which  failed  to  be  paid  through  the  plaintiff's  own  gross 
treachery,  without  at  least  allowing  those  premiums  in  account. 

(Mansfield,  Ch.  J.  suggested,  whether  if  the  plaintiff  procured 
the  policies  to  be  effected,  knowing  that  the  premiums  were  not 
paid,  and  that  he  never  intended  to  supply  the  funds  to  pay 
them,  that  fraud  would  not  make  the  policy  void,  and  in  such 
case  the  consequence  would  be  that  the  plaintiff  would  not  be 
entitled  to  recover  the  loss  upon  the  Vigilant) 

Lens  denied  that  the  policies  would  be  void. 

The  Court  were  all  of  opinion  that  there  ought  to  be  a  new 
trial.     The  jury  were  strongly  impressed  in  this  case,  as  they 

t  This  case  is  given  at  length  in      ing  to  what   is   more  conclusiyely 
^Taunton ;  but  the  report  adds  noth-      decided  by  Foy  y.  Bell, — £.  C. 
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For        were  in  the  case  of  Mavor  v.  Simeon,  with  the  general  doctrine 

Bkll.       ^^^^  ^^6  transaction  is  closed  when  the  underwriter  writes  his 

receipt,  and  that  he  cannot  afterwards  say  the  premiom  has  not 

been  paid.    But  the  plaintiff  knew,  as  appeared  by  his  own 

letters,  that  Gordon  was  perfectly  unable  to  pay  these  premiums. 

The  plaintiff  had  prevailed  on  him  to  effectuate  these  policies,  in 

effecting  which  he  knew  that  Gordon,  according  to  the  common 

course  of  business,  got  receipts  for  this  immense  sum,  and  he 

[  '^^^  ]      knew  that  the  defendant  *mu8t    give    these    receipts.     The 

plaintiff  knew  that  Gordon  had  no  fund  out  of  which  that  money 

could  have  been  paid.    He  knew  that,  according  to  the  course  of 

business,  though  receipts  were  to  be  given  by  the  underwriters 

who  subscribed  tlie  policies,  yet  in  fact  no  money  had  ever 

passed  between  the  underwriter  and  broker :  he  knew  he  had 

promised  the  broker  to  put  into  his  hands  the  proceeds  of  the 

cargo  of  the  Vigilant,  and  that  he  should  also  receive  the  freights 

of  the  other  three  ships :  and  then  with  regard  to  the  freights, 

he  has  given  the  freights  of  these  three  ships  to  Thornton  and 

Bayley ;  they  became  the  assignees  of  the  ships,  and  received 

the  freights,  and  therefore  the  plaintiff  knew  that  the  broker 

never  paid  the  premium.    Knowing  then  that  Gordon  received 

the  receipts,  and  that  he  never  would  pay  the  premium,  he 

brings  actions  in  this  court  to  recover  back  premiums  which  he 

knew  never  were  paid,  nor  could  be  paid.     So  that  this  is  a 

monstrous  proposition  on  the  part  of  the  plaintiff,  who  says  by 

this  action  against  the  underwriters,  return  me  that  premium 

which  you  never  received,  but  which  you  ought  to  have  received, 

and  which  you  would  have  received,  if  I  had  not  cheated  the 

broker,  by  promising  him  this  fund  out  of  which  he  was  to  pay 

the  premium,  and  then  diverting  it  into  another  channel.    It  is 

impossible  that  can  be  supported,  and  therefore  there  must  be  a 

new  trial. 

Rule  absolute. 
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FEISE  AND  Another  v.  AGUILARf  ^Jfy  2*1 

(3  Taunt.  606—608.)  

If  a  Britisli  subject  has  an  interest  in  any  part  of  a  cargo,  on  a  valued        ^  ^^  J 
policj,  he  may  recover  to  the  extent  of  the  policy  on  a  count  averring 
interest  in  himself,  if  he  proves  some  interest,  without  proving  the 
amount  of  his  interest. 

This  was  an  action  upon  a  policy  of  insurance  upon  goods, 
valued  at  19,000Z.  Several  persons  had  contributed  to  form 
this  cargo,  respectively  becoming  partners  with  the  plaintiffs  in 
various  assortments  of  goods  which  those  persons  chose.  The 
plaintiffs  were  interested  in  the  proportion  of  four  parts  in  nine 
of  the  whole,  and  the  other  persons,  some  of  whom  were  alien 
enemies,  were  interested  in  the  other  five  parts :  the  *plaintiff8  C  *''^^  3 
had  written  instructions  to  their  broker  to  insure  four  parts  in 
nine  for  the  account  of  the  plaintiffs  and  others ;  but  there  was 
no  evidence  that  any  others  than  the  plaintiffs  had  acquired  any 
interest  in  those  four  parts.  The  plaintiffs  obtained  a  verdict 
upon  a  count  in  which  they  had  laid  the  interest  in  themselves. 

Lens,  Serjt.  had  obtained  a  rule  nisi  to  set  aside  this  verdict, 
upon  the  ground  that  in  this  count  the  interest  was  not  duly 
alleged,  for  that  the  19,000Z.  was  intended  to  cover  the  whole 
cargo,  and  therefore  the  interest  ought  to  have  been  laid  in  all 
the  persons  interested.  Upon  the  other  counts  the  question  of 
aUen  enemy  arose,  whose  interest  was  not  protected  by  a  licence 
to  Feise  &  Co.,  on  behalf  of  themselves  and  others. 

Shepherd  and  Best,  Serjts.  shewed  cause,  and  Lens  and 
Vaughany  Serjts.  endeavoured  to  support  the  rule. 

Mansfield,  Gh.  J. : 

Suppose  other  persons  besides  the  plaintiffs  were  interested, 
yet  if  the  plaintiffs  were  interested,  I  is  not  that  sufficient  in  the 
case  of  a  valued  policy?    It  has  been  held  again  and  again,  that 

t    See  Feite  v.  Bell,  4  Taunt.  4;      narriy  5  July,  Trinity  Term,  1813„5 
reported  in  loco,  post.  Taunt.  5. 

X  See  the  case  of  Cohen  v.  Han" 
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Fbibs       it  is  unnecessary  to  prove  the  amount  of  interest  under  a  valued 

mm 

Aoui'uiB.     policy.     Therefore  we  mast  take  it  that  the  value  insured  is  the 
value  of  the  plaintiffs'  interest. 

Heath,  J. : 

This  objection  certainly  was  not  started  at  the  trial ;  no  doubt 
it  appeared  that  others  were  interested  in  the  other  five  parts,  but 
[  *508  ]  Feise  and  Fannius  *had  a  several  interest  in  the  four  parts ;  the 
purport  of  the  instructions  to  the  broker  were,  to  insure,  as  to 
those  four  parts,  for  their  account,  and  the  account  of  others  who 
may  interest  themselves,  i.e.,  in  those  four  parts.  It  was  com- 
petent for  the  plaintiffs  to  insure  their  separate  interest,  as  it 
was  competent  for  others  to  choose  whether  they  would  insure 
their's  or  not.  The  defendant  ought  to  have  shewn  that  others 
did  acquire  an  interest  in  those  four  parts,  before  he  could  raise 
this  objection. 

Lens  admitted  that  both  answers  were  decisive,  and  withoat 
going  into  the  construction  of  the  licence,  the 

Rule  was  discharged. 


Jay  26.  COUSINS  V.  NANTES  and  Another. 

„  "~  In  EBROR.t 

£jrcheqver 
Chamber.  (3  Taunt  513—524.) 

C  513  ]  A  ▼agering  policy  and  a  policy  on  intereet,  are  contracts  distinct  in 

their  nature  and  incidents. 

It  must  appear  on  the  face  of  the  policy  of  which  species  the 
contract  is. 

If  the  policy  be  in  the  common  form,  it  is  a  policy  on  interest. 
If  it  be  a  policy  on  interest,  the  declaration  must  aver  in  whom  the 
interest  is  vested. 

The  plaintiff  below  declared  upon  a  policy  whereby  the 
plaintiff  below  and  B.  M.  French  did  (as  well  in  their  own 
name,  as  for  and  in  the  name  and  names  of  all  and  every  other 
person  or  persons  to  whom  the  same  did,  might,  or  should 
appertam,  in  part  or  in  all,  cause  themselves  and  them  and 

t  See  note  at  end  of  the  case,  p.  707,  poat.^IL  C. 
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every  of  them  to  be  insured,  lost  or  not  lost,  at  and  from  cousins 
Elsineur  to  Perrol,  Cadiz,  and  Carthagena,  upon  the  ship  called  ;HrANTBs. 
the  Hoofpy  valued  at  1,4602.  The  plaintiff  averred,  amongst 
other  matters,  that  the  ship  Hoop  was  not  at  the  time  of  effecting 
the  policy,  or  at  the  time  of  the  happening  of  the  loss  thereinafter 
mentioned,  or  at  any  other  time  whatsoever,  the  property  of, 
nor  belonging  to  his  Majesty  the  King  of  Great  Britain,  or  of 
any  of  his  subjects.  And  that  the  plaintiff  below,  together  with 
B.  M.  French,  were  the  persons  who  gave  the  orders  to  the 
agent  immediately  employed  to  effect  that  policy,  and  alleged  a 
loss  by  arrest  by  order  of  his  Majesty,  and  condemnation  in  the 
Court  of  Admiralty.  The  defendant  below  demurred,  and  as- 
signed for  causes,  that  it  was  not  alleged,  nor  did  it  appear  by 
the  first  count  of  the  declaration,  for  whose  use  or  benefit,  or  on 
whose  account,  the  policy  was  made,  and  also  for  that  it  was  not 
therein  alleged  to  whom  the  ship  in  that  count  mentioned  did 
appertain  in  part  or  in  all,  or  what  person  or  persons  were  in- 
terested or  concerned  in  the  insurance  effected  thereon  by  that 
policy :  and  also  for  that  it  was  not  alleged,  nor  did  it  appear, 
that  the  assureds,  or  either  of  them,  or  any  other  person  or 
persons  whatsoever,  had  any  interest,  property,  or  concern  in 
the  ship  or  insurance ;  and  also  that  it  was  ^alleged  that  the  [  *^i^  ] 
ship  became  wholly  lost  to  the  assureds,  and  to  every  other 
person  to  whom  the  same  did  or  might  appertain  in  part  or  in 
all ;  but  it  was  not  alleged,  nor  did  it  appear  with  sufficient 
certainty  by  the  declaration,  to  whom,  or  to  what  other  person 
or  persons  besides  the  assureds,  the  ship  became  wholly  lost, 
and  that  it  appeared  by  the  declaration  that  the  action  in  that 
respect  was  brought  for  the  use  of  the  plaintiff  below  as  the 
survivor  of  R.  M.  French,  and  also  of  every  other  person  to 
whom  the  ship  did  or  might  appertain  in  part  or  in  all,  but  it 
was  not  alleged,  nor  did  it  appear  by  the  declaration,  and  with 
sufficient  certainty,  to  how  many  and  what  other  persons  the 
ship  did  appertain  in  part  or  in  all.  The  Court  of  King's  Bench 
in  Easter  Term,  1802,  gave  judgment  upon  this  demurrer  for 
the  plaintiff  below.  See  Nantes  v.  Thompson^  2  East,  885.  t 
The  defendant  below  brought  error,  and  assigned  the  general 

t  6  R  B.  458.    See  note  at  end  of  case,  p.  707y  post — £.  C. 
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C0U8XX8  error ;  and  the  case  was  thrice  argued,  twice  before  the  reporter 
Naxtv,  began  to  take  notes  in  this  Court,  viz.  the  first  time  by  Giles  for 
the  plaintiff  in  error,  and  Puller  for  the  defendant  in  error,  in 
Hilary  Term,  1804 ;  the  second  time  by  Gibbs  for  the  plaintiff  in 
error,  and  Park  for  the  defendant  in  error,  in  the  Easter  Term 
following.  The  judgment  stood  over,  as  it  was  understood,  until 
the  decision  of  the  House  of  Lords  in  the  case  of  Lucena  v. 
Craufurd,  on  the  first  writ  of  error:  2  Bos.  &  P.  (N.  R.)  269. t  A 
third  argument  was  in  Trinity  Term,  1809,  directed  by  the 
Court :  and  the  case  was  argued  in  Michaelmas  Term,  1809. 

R,  Carr  for  the  plaintiff  in  error ;  who  stated  that  the  defen- 
dant in  error  had  on  the  former  arguments  made  two  points ; 
first,  that  it  was  lawful  at  common  law  to  effect  an  insurance 
without  interest ;  secondly,  that  since  the  statute  19  Geo.  H.  c. 
[  'SIS  ]  37,  it  was  not  necessary  *to  aver  an  interest.  Carr  combated 
the  first  proposition,  and  mainly  relied  upon  the  judgment  given 
by  Lord  Eldon,  Lord  Ellenbobough,  Ch.  J.,  and  Lord  Ebsk^e, 
Chancellor,  in  the  case  of  Lucena  v.  Cravfurd,  2  Bos.  &  P.  (N.  B.) 
315.  J     He  also  referred  to  Depaiba  v.  Ludlow,  Com.  Rep.  260. 

(The  CouBT,  after  directing  the  counsel  to  withdraw,  declared, 
that  the  only  question  in  Lucena  v.  Craufurd  was,  whether  the 
count,  which  was  penned  in  a  peculiar  way,  contained  such  an 
averment  of  interest  as  would  support  the  judgment  of  the  Court 
below;  therefore  the  judgment  on  the  principal  point  in  that 
case  did  not  at  all  affect  the  present  question,  but  that  the  Court 
considered  it  to  have  been  by  that  case  solemnly  determined, 
without  even  a  difference  of  opinion  among  the  Judges,  that  at 
common  law,  wager  policies,  or  insurances  without  interest,  were 
lawful ;  and  that  it  was  impossible  to  say  that  any  wager  which 
was  not,  (as  it  was  said),  contrary  to  the  policy  of  the  law,  that 
is,  contrary  to  moraUty,  or  hurtful  in  a  pohtical  point  of  view, 
was  not  a  legal  contract.  Therefore  the  argument  for  the  plain- 
tiff in  error  might  be  confined  to  the  second  point,  that  the  per- 
sons to  whom  the  interest  belonged,  should  appear  on  the 
policy.) 

t  6  E.  E.  659.  t  6  E.  E.  098. 
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Carr  then  contended  that  the  declaration  was  bad,  because  the  coumkb 
contract,  which  it  was  intended  to  describe,  was  a  policy  upon  nantes. 
an  interest,  and  that  being  so,  it  was  necessary  that  the  plaintiff 
should  state  upon  the  face  of  his  declaration  where  that  interest 
resided.  If  he  had  meant  this  insurance  to  be  an  insurance 
without  interest,  he  should  have  so  described  it  in  his  contract. 
But  this  policy  neither  contains  words  dispensing  with  the  proof 
of  interest,  nor  averring  that  the  assured  had  no  interest,  nor 
averring  that  the  ship  is  a  foreign  ship.  It  must  therefore  be 
taken  to  be  an  insurance  on  interest,  which  is  the  most  ordinary 
class  of  insurances.  All  writers  define  an  insurance  as  a  con- 
tract of  indemnity:  every  insurance  must  *  therefore  be  pre-  [*5ie] 
sumed  to  be  such  unless  expressly  distinguished.  In  the  case  of 
Nantes  v.  Thompson^  it  was  proposed  to  avoid  the  diflSculty  by 
inserting  in  policies  the  words  "  on  interest ;  "  but  that  expedient 
was  never  yet  practised.  If,  therefore,  every  policy  made  in  the 
common  form  is  and  purports  to  be  an  insurance  on  interest,  the 
assured  under  such  a  policy  would,  if  he  had  no  interest,  be 
entitled  to  a  return  of  premium,  as  well  before  as  since  the 
statute  19  Geo.  II.  c.  37.  There  is  no  other  ground  upon  which  a 
return  of  premium  in  such  a  case  can  be  accounted  for  ;  but  it 
appears  from  the  cases,  that  before  that  statute  a  plaintiff  was 
entitled,  on  failure  of  interest,  to  a  return  of  premium,  which 
could  not  have  been,  if  his  policy  described  an  insurance  without 
interest.     Martin  v.  Sitwcll,  1  Sho.  156. 

(Mansfield,  Ch.  J. :  Upon  an  insurance  made  on  "  interest  or 
no  interest,"  the  premium  cannot  be  recovered  back  on  account 
of  the  want  of  interest,  because  the  question  of  interest  has 
nothing  to  do  with  it.  No  doubt,  if  a  policy  purports  to  be 
made  upon  an  interest,  and  it  turns  out  that  no  interest  exists, 
that  policy  is  void,  and  the  premium  must  be  recovered  back.) 

If  this  were  otherwise,  it  would  have  been  wholly  unnecessary, 
before  the  statute,  to  have  averred  an  interest,  yet  all  the  prece- 
dents, before  the  statute,  either  contain  a  dispensation  of  the 
proof  of  interest,  or  aver  interest ;  and  since  the  statute  they 
have  uniformly  averred  it  on  policies  on  foreign  ships,  until  the 
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CouBisB  declaration  in  Craufurd  v.  Hunter,  which  was  the  first  instance 
Nanteb.  to  the  contrary.  Goram  v.  Sweeting,  2  Saond.  200,  which  was 
relied  on  as  an  instance  to  the  contrary,  has  a  stipalatioD  that 
the  ship  should  be  "  valued  at  SOW.  without  any  further  fUMM>imt 
to  be  rendered  for  the  same,"  which  means  "  without  further 
account  of  interest."  Vidian,  26  &  48.  Precedents  in  Upper 
Bench,  165S.  A  manuscript  precedent  of  Serjeant  Poole's. 
[  '6"  ]  Goslin  V.  Thorpe  in  1741,  Blake  "v.  Dunad/e  in  1731,  ibid,  and 
several  other  manuscript  precedents,  are  cited  in  Craufurd  v. 
Hunter,  8  T.  E.  18-1  The  adjudged  cases  are,  Goddard  \. 
Garrett,  2  Vem.  269,  which  was  a  bill  to  have  a  pohcy  delivered 
up,  upon  the  ground  that  the  assured  had  no  interest  in  the  ship 
or  cargo.  The  Court  said,  the  law  is  settled,  that  if  a  man  has 
no  interest,  and  insures,  the  insurance  is  void,  although  it  be  ex- 
pressed in  the  policy,  "  interested,  or  not  interested."  This 
shews  the  necessity  of  the  averment,  for  though  a  policy  without 
interest  was  a  contract  to  which  the  law  would  give  effect,  it  was 
one  which  the  courts  of  equity  would  not  permit  to  be  enforced. 

(Mansfield,  Ch.  J. :  The  courts  of  equity  formerly  exercised 
an  odd  jurisdiction  upon  this  subject ;  but  they  could  not  have 
proceeded  upon  the  ground  that  an  agreement  was  good  on  one 
side  of  Westminster-hall,  and  not  on  the  other.) 

Lord  Eldon,  in  his  judgment  [in  Lucena  v.  Craufurd] ,  refers  to 
Depaiba  v.  Ludlou;  and  other  cases,  where  it  is  said,  that  the 
effect  of  the  act  was  merely  to  change  the  form  of  the  policy. 
Lord  Eldon  considers  that  those  words  affected  merely  the  proof , 
and  not  the  legality  of  the  contract. 

(Mansfield,  Ch.  J. :  It  is  a  part  of  the  contract  if  the  insur- 
lerest :  "  it  has  nothing  to  do  with  the 
that  if  the  insurer  having  admitted 
sed  capable  of  proof,  afterwards  di»- 
isted,  he  might  state  to  a  court  of 
Len  by  surprise  in  his  admission,  and 
to  be  delivered  up.  He  is  contem- 
rood  at  law;  but  how  that  could  be 

ide  i  B.  B.  &T6.] 
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done  except  upon  cases  of  fraud,  or  other  external  circumstances,  Cousiss 
I  am  at  a  loss  to  conceive,  except  in  a  few  cases  where  the  defen-  nantbs. 
dant's  proof  might  have  been  lost.) 

If  it  be  not  a  policy  upon  interest,  there  can  be  no  partial  loss, 
no  abandonment,  no  return  of  premium.  If  it  be  a  policy  upon 
interest,  it  is  necessary  to  aver  and  to  *prove  in  whom  that  in-  [  •5i8  ] 
terest  is  vested,  and  a  variance  therein  is  fatal.  The  statute 
says  nothing  respecting  the  averment  of  interest,  it  only  says 
that  policies  containing  certain  words,  interest  or  no  interest, 
shall  be  void.  The  argument  would  go  to  this  length,  that  it 
was  absolutely  unnecessary  to  aver  interest  in  declaring  on  any 
policy  before  the  statute,  and  on  any  policy  on  a  foreign  ship 
since.  If  a  man  having  no  interest  makes  a  policy  in  the  com- 
mon form,  without  apprizing  the  assured  that  he  has  no  interest, 
he  commits  a  fraud,  by  persuading  the  other  to  enter  into  a  con- 
tract possessing  incidents  which  do  not  belong  to  his  real 
situation. 

Puller  for  the  defendant  in  error : 

The  question,  as  now  narrowed,  is  merely  this,  whether  since 
the  statute  19  Geo.  II.  c.  37,  a  policy  can  be  effected  on  a  foreign 
ship  without  notifying  to  the  underwriters  that  the  ship  is 
foreign?  For  since  wagering  policies  were  legal  before  that 
statute,  and  since  that  statute  leaves  the  case  of  foreign  vessels 
untouched,  it  is  impossible  that  it  should  render  a  new  averment 
necessary  with  respect  to  them,  which  was  not  necessary  before. 

(Mansfield,  Ch.  J. :  That  is  not  contended  for,  but  that  it 
was  always  necessary  to  state  something  on  the  face  of  the  con- 
tract to  shew  that  it  was  a  wagering  policy.) 

In  Lncena  v.  Craufurd}  most  of  the  Judges  said,  that  before  the 
statute  it  had  been  most  usual  to  aver  interest,  but  that  prece- 
dents without  it  were  to  be  found,  and  that  such  an  averment 
was  not  essential  to  maintain  a  declaration  upon  the  policy ;  it 
was  sufficient  to  shew  in  the  case  of  a  policy  upon  interest,  that 
a  real  loss  had  been  bond  fide  sustained. 

t  6  B.  E.  691  (2  Bos.  &  P.  (N.  E.)  308). 
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Counm         (Maksfibld,  Ch.  J. :  They  were  there  speaking  of  a  common 
nJtes.     poUcy.) 

If  on  a  common  policy  it  was  not  necessary  before  the  statute, 
there  is  no  reason  why  it  should  be  necessary  in  this  case,  which 
{  'ilo  ]  by  the  particular  *form  of  the  averment  is  made  still  stronger 
than  the  ordinary  case.  Lord  Eldon  says,  that  in  the  case  of  a 
foreign  ship  the  averment  of  interest  is  dispensed  with  on 
account  of  the  difficulty  of  proof.  But  this  judgment  in  Lucena 
V.  Craufurd  would  deliver  the  defendant  in  error  from  the  neces- 
sity of  such  an  averment,  even  if  this  were  not  a  foreign  ship. 
Martin  v.  Sitwell  appears  to  have  been  an  insurance  on  goods, 
and  there  were  no  goods  put  on  board,  so  that  the  policy  never 
attached.  In  Goram  v.  Sweeting  there  is  no  averment  of  interest, 
nor  does  "  account  **  mean  proof  of  interest,  but  proof  of  value, 
and  as  Grose,  J.  observed  in  Nantes  v.  Thompson,  2  East,  392,^ 
•'  that  could  not,  according  to  any  rule  of  pleading,  di8i)ense  with 
the  necessity  of  averring  an  interest,  if  without  such  averment 
there  could  be  no  breach  of  the  defendant's  undertaking/*  The 
only  allegation  in  Goram  v.  Sweeting,  from  which  interest  could 
be  inferred,  is,  that  the  ship  was  lost,  and  that  the  plaintiff 
abandoned  totum  interesse  tiium.  But  if  this  were  introduced  as 
an  averment  of  interest,  it  would  be  clearly  demurrable.  It  is 
held  in  Lucena  v.  Craufurd  that  an  allegation  of  interest  is  un- 
necessary.  In  Clift.  Ent.  77,  is  a  declaration  without  any  alle- 
gation of  interest :  it  is  quite  clear  the  statute  did  not  make  any 
new  averment  necessary,  for  it  only  prohibited  that  which  had 
been  usual  before,  and  excepted  out  of  the  prohibition  the  case 
of  foreign  ships.  The  Court  of  King's  Bench  said,  "  every  man 
can  ask  whether  the  ship  he  insures  is  foreign  or  English."  Is 
it  to  ]ye  presumed,  when  I  state  on  my  count  that  the  ship  is  not 
English,  that  it  was  not  disclosed  to  the  underwriters  that  she 
was  foreign  ? 

(Mansfield,  Ch.  J. :  The  objection  is  not,  that  the  interest  is 
not  alleged  in  the  declaration,  for  enough  is  said  there  to  shew 
that  the  plaintiff  meant  to  avail  himself  of  her  being  a  foreign 

t  6  B.  B.  463. 
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ship ;  bat  it  is  contended  that  it  must  be  shewn  on  the  policy,      Couhss 
whether  ^she  was  a  foreign  or  English  ship.)  Nantes. 

[  •520  ] 

None  of  the  policies  stated  in  any  of  the  precedents  of  declara- 
tions, notice  the  ship  as  being  foreign,  nor  do  they  notice  any 
part  of  such  a  contract  as  might  dispense  with  it.  If  then, 
before  the  statute,  interest  or  want  of  interest  was  not  dis- 
tinguishable on  the  policy,  then  this,  which  is  the  excepted  case 
of  a  foreign  ship,  must  now  stand  on  the  same  ground  as  all 
cases  did  before  the  statute. 

(Heath,  J. :  Why  may  not  you  insure  a  foreign  ship,  interest 
or  no  interest,  and  refer  it  to  the  event  to  see  in  what  manner 
you  shall  declare,  and  what  shall  be  the  relative  rights  arising 
out  of  the  policy  ?) 

The  contract  would  be  binding  on  the  parties  to  adopt  the  situa- 
tion in  which  they  stood  at  the  time  of  making  the  contract,  with 
all  its  incidents. 

(Mansfield,  Ch.  J. :  Nothing  is  said  in  the  statute  about  the 
form  of  the  policy,  nor  about  the  averment  of  interest.  The  only 
use  of  an  averment  of  interest  is,  to  inform  the  defendant  with 
8uj£cient  certainty,  in  whom  the  plaintiff  means  to  insist  that 
the  interest  is.  It  is  equally  a  valid  and  legal  contract,  in 
whomsoever  the  interest  may  appear :  it  is  a  mere  question  of 
form  :  nothing  arises  here  on  defect  of  evidence. 

Wood,  B.  :  It  is  all  reducible  to  this ;  if  the  nature  of  the 
contract  includes  a  warranty  that  the  assured  has  an  interest, 
then  interest  must  be  averred  in  the  declaration.) 

The  majority  of  the  Judges  decided  that  the  statute  of  Geo.  II. 
only  prohibits  forming  a  contract  to  dispense  with  proof  of  in- 
terest at  the  trial.  If  it  was  necessary  for  the  plaintiff  below  to 
prove  interest  at  the  trial,  and  if  he  failed  to  do  it,  the  objection 
was  to  the  verdict,  then ;  but  it  does  not  necessarily  follow  that 
because  the  plaintiff  below  did  not  then  prove  interest,  it  is 
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Cocstira      therefore  a  good  objection  now,  that  he  did  not  aver  it.    This 
Naxtks.      averment  authorized  him  to  prove  at  the  trial  that  the  ship 
neither  belonged  to  his  Majesty  nor  to  any  of  his  subjects,  there- 
[  *52i  ]      fore  it  must  necessarily  *have  been  foreign. 

(Mansfield,  Ch.  J. :  Looking  at  this  policy,  I  think  there  is 
great  weight  in  what  the  counsel  for  the  defendant  in  error  has 
urged,  that  in  Lucena  v.  Craufurd  the  Judges  held  that  an 
averment  of  interest  was  unnecessary.  For  what  are  the  words 
of  the  policy?  He  causes  himself  to  be  insured;  it  imports  the 
thing  insured  to  be  his,  otherwise  how  can  he  be  insured,  except 
in  wager  policies?  This  then  is  only  necessary  to  be  proved  at 
the  trial :  if  it  be  not  proved  at  the  trial  that  there  is  a  real 
interest,  there  must  be  a  nonsuit ;  but  that  does  not  touch  the 
question  whether  an  averment  of  interest  is  necessary.) 

Carr  in  reply : 

The  argument  of  the  plaintiff  in  error  had  been  misunderstood. 
It  is  this,  that  if  the  plaintiff  below  meant  to  insist  upon  an  in- 
surance without  interest,  he  must  shew  it  on  the  policy. 

(Mansfield,  Ch.  J. :  You  urge,  and  with  truth,  that  a  policy 
in  the  common  form  is  a  contract  of  indemnity,  as  in  form  it  is : 
if  so,  and  inasmuch  as  every  contract  of  indemnity  is  a  contract 
founded  on  interest,  in  stating  that  contract  the  interest  appears; 
and  why  is  it  necessary  to  allege  it  again  ?  If  the  plaintiff  does 
not  prove  his  interest  at  trial,  he  is  gone,  but  it  is  unnecessary  to 
aver  the  interest  twice.  The  question  certainly  goes  to  thL^, 
whether  it  is  in  any  case  necessary  to  aver  interest  even  in  a 
British  ship.) 

The  whole  practice,  since  the  statute,  is  contrary  to  that  proposi- 
tion, though  two  or  three  precedents  may  be  found  before  it, 
without  an  allegation  of  interest,  or  dispensation  of  it;  but 
Goram  v.  Sweeting  is  not  one  of  them.  It  is  equally  necessary 
for  the  defendant  to  be  told  in  whom  the  interest  will  be  con- 
tended to  be,  as  for  him  to  know  whether  any  interest  exists. 
It  is  not  necessary  that  all  policies  upon  foreign  ships  should  be 


voL.m.]         1811.     C.  P.    8  TAUNT.  521—523.  705 

with  interest  or  no  interest,  but  if  it  is  meant  for  a  gaming'  CouaiNs 
policy,  let  the  parties  declare  it ;  if  for  a  ^contract  of  indemnity,  nantes. 
let  that  purpose  be  expressed.  [  «522  ] 

(Mansfield,  Gh.  J. :  The  argument  has  mixed  a  great  deal 
with  the  necessity  of  the  averment  of  interest  before  the  statute ; 
but  the  single  question  here  is,  whether  it  was  necessary  to  shew 
on  the  policy  that  this  was  a  gaming  policy.) 

Cur.  adv.  wit. 

Mansfield,  Ch.  J.  on  this  day  delivered  the  judgment  of  the 
Court. 

It  was  impossible  for  the  Court  below  to  decide  this  case 
otherwise  than  they  did  while  their  decision  in  Craufurd  v. 
Hunter  stood.  The  single  question  is,  whether  on  a  policy,  such 
as  this  is,  the  averment  contained  in  this  declaration  is  sufficient 
to  maintain  the  action  ?  The  policy  is  in  the  common  form, 
without  any  thing  in  it  leading  any  one  to  suppose  that  it  was 
otherwise  than  an  ordinary  policy.  It  is  alleged  that  the  ship 
became  wholly  lost  to  every  person  interested,  but  there  is  no 
allegation  of  interest  in  any  person  in  the  declaration.  The 
authority  of  Craufurd  v.  Hunter  has  been  much  shaken  since ; 
in  the  case  of  Craufurd  v.  Lu^ena,  the  verdict  was  taken  in  such 
a  way  as  not  to  include  the  count  in  which  no  interest  was 
alleged ;  counsel  of  great  eminence  avoided  it,  which  shews  they 
thought  it  doubtful.  The  case  of  Coram  v.  Sweeting  in  Saunders 
was  much  talked  of,  and  there  is  in  the  declaration  in  that  case 
no  averment  of  interest :  Saunders  was  counsel  for  the  defendant, 
and  was  astute  enough  to  have  taken  the  objection  if  it  had  been 
tenable.  Some  entries  are  to  be  found,  without  any  allegation 
of  interest ;  but  those  found  with  it  are  stronger  authorities ;  for 
no  one  would  encumber  himself  with  such  allegation  if  he  could 
avoid  it.  Wager  policies  at  last  came  to  be  legal,  nobody  knows 
how,  contrary  to  common  sense;  at  most  it  only  proves  the 
opinion  of  the  persons  then  in  the  *habit  of  drawing  declarations,  [  »323  ] 
who  were  not,  as  now,  counsel  in  the  causes,  but  officers  of  the 
court,  viz.  the  prothonotaries  of  the  Court  of  Common  Pleas ; 
one  cannot  see  why  such  an  allegation  should  find  its  way  into  a 
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CoOTiHa     declaration,  nnleBa  necessary.    With  reapect  to  the  true  nature 
NANTEa.     of  t-he  contract  of  indemnity,  it  haB  been  argued,  that  il  there  be 
no  interest,  no  loss  can  happen ;  every  word  in  the  policy  shews 
that  it  was  an  instrument  to  protect  merchants ;  the  words  at  the 
beginning  of  the  declaration  are,  "  according  to  the  usage  and 
custom  of  merchants;"  it  is  not  the  usage  and  custom  of  mer- 
chants to  gamble.    If  this  be  so,  every  policy  must  be  taken  to 
be  on  interest,  unless  something  be  stated,  shewing  the  contrary. 
In  this  policy,  there  ia  nothing  shewing  that  it  was  not  on 
interest.    If  it  be  admitted,  as  it  is,  that  interest  mast  be  proved 
at  the  trial,  it  mast  be  alleged  also,  that  the  defendant  may  be 
prepared  at  the  trial  to  meet  it.     This  policy  must  be  taken  to  be 
on  interest ;  to  support  an  action  on  a  wagering  policy,  some- 
thing must  appear  to  shew  that  it  ia  such.    The  preamble  of  the 
statute  19  Geo.  II.  c.  87,  recites,  that  the  making  asaurances, 
interest  or  no  interest,  or  without  further  proof  of  interest  than 
the  poUcy,  had  been  found  pernicious,  from  whence  it  seems  ae  if, 
before  that  Act,  all  poUciea  were  on  interest  or  no  interest,  or  with- 
out farther  proof  of  interest  than  the  policy :  it  ia  true  that  the  Act 
goes  on,  when  enacting,  to  aae  the  same  words,  and  adds,  "or 
by  way  of  gaming  or  wagering,  or  without  benefit  of  salvage  to 
the  assurer."    The  language  of  this  Act  seems  strongly  to  prove, 
that  before  it  paaaed  it  was  usual  to  put  in  policies  the  words 
"  interest  or  no  interest,"  or  some  other  worda,  in  order  to  shev 
that  it  was  a  wagering  policy ;  and  to  be  sure,  unless  there  were 
words  to  diatinguiah  wagering  from  other  policies,  there  would  be 
I  '524  ]      a  great  disadvantage  to  the  underwriters.  On  a  wagering  'policy, 
there  is  no  salvage,  no  abandonment,  no  return  of  premium  for 
abort  interest ;  it  ia  the  interest  of  the  insured  that  the  ship  shodd 
be  lost ;  but  it  is  the  contrary  on  a  policy  on  interest ;  there  is 
salvage,  there  is  an  abandonment,  there  is  a  return  of  premium  for 
short  interest ;  there  it  is  usnally  the  interest  of  the  merchant  to 
*».„  ~-*.i_  jf  jjj^  veaael,     Conaequently  it  is  absolutely 
give  the  underwriter  a  fair  advantage,  that 
I  wagering  policy.    In  this  declaration  it  ia 
did  not  belong  to  the  King,  or  any  of  his 
itended  to  supply  the  necessity  of  words, 
I  a  wagering  policy.    But  it  is  not  enough 
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to  shew  these  circamBtances  in  the  declaration ;  if  they  are  not  Cocsixb 
shewn  in  the  contract,  it  is  necessary  that  it  should  be  inserted  kaktes. 
in  the  contract  whether  the  policy  is  a  wagering  policy  or  not. 
This,  then,  is  not  a  wagering  policy,  but  an  ordinary  policy,  made 
for  the  purpose  of  indemnifying  the  person  insured,  and  there  is 
no  declaration  upon  such  a  policy  in  any  case  since  the  statute 
19  Geo.  II.  c.  87,  of  which  I  am  aware,  except  that  of  Craufurd  v. 
Hunter^  wherein  the  allegation  of  interest  has  been  omitted. 
Upon  such  a  policy,  therefore,  we  are  of  opinion,  according  to  the 
practice  of  60  years,  since  the  statute,  that  it  is  necessary  to 
allege  the  interest  in  the  declaration,  in  order  that  the  defendant 
may  see  what  that  interest  is,  and  in  whom  it  is ;  for  it  is  very 
necessary  that  the  plaintiff  should  know  what  interest  is  intended 
to  be  relied  on,  because  he  may,  by  disproving  it,  in  many  cases 
defeat  the  action.  We  therefore  think,  that  on  this  declaration, 
the  plaintiff  in  the  Court  below  ought  not  to  have  recovered. 

Judgment  reversed. 


Note. — ^It  will  be  seen  from  the  statement  in  the  report 
(p.  694,  ante)  that  this  was  a  writ  of  error  from  the  judgment 
of  the  E.  B.  (in  1802)  in  the  case  ahready  reported  (6  B.  B.  458 
from  2  East,  885)  under  the  name  of  Nantes  v.  Thompson.  The 
result  is  that  that  judgment  stood  reversed  by  the  higher  autho- 
rity  of  the  Exchequer  Chamber.  The  judgment  of  the  King's 
Bench,  however, — which  was,  it  appears,  in  accordance  with  the 
opinion  expressed  by  Lord  Eenyon  on  the  first  argument  of  the 
case — is  not  without  importance  as  marking  a  stage  in  the  growth 
of  judicial  opinion  upon  insurable  interest,  prior  to  the  threshing 
out  of  the  questions  which  arose  in  Lucena  v.  Craufurd,  6  B.  B. 
628.— B.  C. 
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ifay^g.  23,  (Wightwick,  16—21.) 

linng  in  the  house,  and  carrying  on  the  trade  of    deceased  (a 

[  16  ]  victualler),  ia  sufficient  intermeddling  to  make  defendant  executor  de 

mm  tort,  and  as  such  liable  dt  bonis  propn'U ;  notwithstanding  his  wife 

prored  the  will  after  the  action  was  commenced. 

This  was  an  action  of  assumpsit  for  spirituoas  liquors, 
delivered  to  Jane  Thornton  deceased,  who  had  kept  the  Pig 
and  Beehive  public  house,  Honey  Lane,  Gheapside,  and  who  died 
[  •IT  ]  in  the  month  of  February,  1809.  In  the  *month  of  June  follow- 
ing, her  will,  appointing  her  daughter  (the  wife  of  the  defendant) 
executrix,  was  proved ;  and  the  defendant  and  his  wife  had  in 
the  mean  time  carried  on  the  trade.  This  action  (which  was 
commenced  before  the  probate  of  the  will)  was  brought  against 
William  Summersett,  as  executor  of  the  said  Jane  Thornton, 
who  pleaded  ne  unqtiea  executor;  and  the  cause  coming  on  to 
be  tried  at  the  sittings  after  last  Michaelmas  Term,  before 
Maodonald,  Chief  Baron,  he  was  of  opinion,  that  the  action 
ought  to  have  been  brought  against  the  husband  and  wife ;  and 
the  plaintiff  was  nonsuited,  with  liberty  to  move  to  enter  a 
verdict,  if  the  Court  should  think  the  intermeddling  sufficient  to 
entitle  him  to  his  demand. 

Abbott  this  day  shewed  cause  against  a  rule,  obtained  by 
Dauncey  in  the  course  of  last  Term,  to  set  aside  the  nonsuit,  and 
enter  a  verdict  for  the  plaintiff,  for  his  whole  demand.  To  make 
the  defendant  liable  for  the  whole  debt,  there  ought  to  be  proof 
of  conversion  to  that  amount,  for  although  from  the  cases  of 
Padget  and  Another  v.  Priest  and  Porter, \  and  Erring  and 
Others  v.  Peters.X  it  would  appear  that  formerly  any  assets 
would  render  an  executor  liable  to  all  demands ;  yet  that  rule 

t  1  B.  B.  440  (2  T.  B.  97).  J  1  B.  R.  794  (3  T.  B.  6S5). 
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was  broken  throagh  by  Lord  Manbfibld  in  the  case  of  Harrison 
and  Beccles^\  where  he  held  that  the  executor  was  liable  only  to 
the  amount  of  the  assets  in  his  hands;  and  what  reason  or 
justice  is  there,  that  a  person  should  be  answerable  for  more 
than  he  has  received  ?  upon  principle,  it  ought  to  be  the  same, 
on  a  plea  of  ne  ungues  executor,  as  on  a  plea  of  plene  adminis- 
travity  as  the  plaintiff  seeks  by  this  action  to  recover  the  damage, 
which  has  been  done  him,  and  which  cannot  exceed  the  extent 
of  the  assets,  which  the  defendant  may  have  wrongfully  ad- 
ministered. 

Then  as  to  the  point,  whether  there  was  any  intermeddling, 
sufficient  to  constitute  the  defendant  an  executor  de  son  tort  ; 
the  defendant  has  done  none  of  those  acts,  which  are  said  in 
Toller's  Law  of  Executors,  to  constitute  an  executor  de  son  tort ;  t 
it  appears  from  the  evidence  in  this  case,  that  the  daughter  of 
the  deceased,  and  her  husband  (the  defendant),  remained  on  the 
premises,  doing  nothing  more  than  was  absolutely  necessary  to 
carry  on  the  trade ;  there  was  no  proof  of  the  sale  of  furniture, 
or  any  act,  further  than  was  necessary  for  continuing  the 
business ;  had  they  been  strangers,  it  is  doubtful  whether  the 
defendant  would  have  been  liable  under  these  circumstances, 
having  done  nothing,  but  what  was  requisite  for  the  benefit  of 
the  estate  of  the  deceased.  What  makes  a  man  an  executor 
de  son  tort  is  matter  of  law ;  the  Court  is  to  give  a  character  to 
the  defendant's  actions ;  they  are  to  say,  whether  he  interfered 
officiously  or  not ;  and  they  will  not  presume,  that  a  man  does 
wrong,  till  it  is  clearly  so  proved  :  the  question  is,  whether  the 
defendant  acted  officiously  for  his  own  benefit,  or  bond  fide  for 
the  benefit  of  the  testator's  estate ;  and  the  Court  will  not  decide 
that  he  has  acted  wrongfully,  when  all  that  he  has  done,  may 
have  been  done  rightfully;  the  defendant  having  in  this  case 
acted  in  aid  and  assistance,  and  as  the  servant  of  his  wife,  and 
for  the  benefit  of  all  the  creditors.  Executors  cannot  always 
prove  a  will  immediately  upon  the  testator's  decease  ;  they  must 
be  allowed  time  to  ascertain  the  assets ;  and,  if  poor,  to  collect 
sufficient  money  to  pay  the  duties  attendant  upon  the  probate ; 
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Hooper  this  will  was  proved  within  five  months,  and  it  was  absolatelj 
KuiTif  KR.     necessary  for  the  good  of  the  estate,  that  the  victualling  bosiness 

BRTT.  should  be  carried  on  in  the  mean  time,  for  the  purpose  of 
keeping  alive  the  good- will  of  the  house. 

[  ID  ]  Had  not  this  action  been  commenced  before  the  probate,  there 

can  be  no  question,  but  it  ought  to  have  been  brought  against 
both  the  husband  and  his  wife.  The  effect  of  the  probate  is  to 
shew,  that  from  the  death  of  the  testator,  there  was  a  rightful 
executor  ;  and  as  all  actions,  done  before  the  probate,  are  made 
good  by  relation,  the  present  action  ought  to  have  been  brought 
against  both.  In  the  case  of  Kenrick  v.  BurgeSy\  the  Court 
agreed,  that  if  a  man  enter  as  executor  de  son  tort,  and  sell 
goods,  and  afterwards  take  out  administration,  the  sale  is  good  by 
relation.  It  is  true  that  the  taking  out  administration  pendente 
lite  will  not  abate  the  writ,  but  it  will  nevertheless  purge  the 
wrong,  which  the  defendant  has  done  as  executor  d^  son  tort : 
This  distinction  is  laid  down  in  WiUamson  v.  Norwitch.X  where  a 
plea  of  retainer,  under  an  administration  taken  out  after  the 
action  was  commenced,  was  held  good  upon  demurrer. 

(Thomson,  Baron :  Were  not  these  cases  under  consideration,  in 
the  case  of  Curtis  v.  Vernon  ?  §) 

The  law  in  these  cases  was  not  denied  in  Curtis  v.  Vernon  :  that 
was  determined  upon  other  grounds. 

Dauncvy  and  Littledale  for  the  plaintiff: 

As  to  the  amount  to  which  the  defendant  is  liable,  the  cases 
completely  set  that  point  at  rest,  1  Bol.  Abr.  930,  pi.  2,  8,  988, 
pi.  15,  and  in  Wentw.  Off.  of  Ex.  p.  184,  it  is  laid  down,  that  if 
upon  a  plea  of  ne  unques  executor ,  a  verdict  be  found  for  the 
plaintiff,  the  judgment  shall  be  to  recover  the  debt  and  damages 
out  of  the  proper  goods  of  the  executor,  if  none  of  the  testator*s 
can  be  found. 

(Thomson,  Baron :  In  Coke's  entries  you  find  the  judgment 
in  lieid's  case,  was  de  bonis  testatoris,  et  si  non^  de  bonis  propriis.) 

t  Moor.  126.      }  Styles,  337.       5  1  B.  B.  774  (3  T.  B.  587.  2  R  Bl.  18). 
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In  the  case  of  Harrison  v.  Beecles,  the  defendant  had  pleaded 
plene  administravit ;  but  it  is  quite  clear,  that  if  *an  executor  lets 
judgment  go  by  default,  or  if  judgment  be  given  against  him 
upon  demurrer,  it  amounts  to  a  confession  of  assets ;  and  also  if 
he  pleads  ne  unques  executor ^  or  a  release  to  himself,  which  is 
found  against  him,  the  judgment  must  be  de  bonis  propriis,\ 
Shelton  v.  Hawling,  1  Wils.  258.  Rock  v.  Leighton,  1  Salk.  810, 
1  Ld.  Eaym.  889,  8  T.  R.  689.:  Stubba  v.  Rightwise,  Cro.  Eliz. 
102.  Bull  V.  Wheeler,  Cro.  Jac.  684.  Bridgman  v.  Lightfoot, 
Cro.  Jac.  672. 

(Per  Cur.  :  The  cases  seem  to  be  quite  decisive  on  this  point.) 

^ith  regard  to  the  intermeddling,  it  appears  from  the  books, 
that  any  act  not  authorized,  constitutes  a  person  an  executor 
/le  son  tort ;  the  old  law  was  very  strict  with  regard  to  inter- 
meddling, and  there  is  no  hardship,  for  the  defendant  might 
have  pleaded  jplene  administravit,  and  he  would  then  have  been 
liable  only  de  bonis  testatoris. 

(Wood,  Baron :  I  remember  a  case  of  both  pleas,  and  plene 
/idministravit  found  for  the  defendant.) 

The  sale  of  perishable  goods,  though  under  a  writ  cui  coUigend' 
granted  by  the  ordinary,  has  been  held  sufficient  to  make  the 
vendor  an  executor  de  son  tort,^  and  in  Gerret  v.  Carpenter, \\ 
s>  wife  for  milking  the  cows  of  the  deceased  husband  was  also 
adjudged  to  be  an  executrix  de  son  tort.  In  the  present  case 
the  defendant  sold  goods,  and  again  laid  out  the  money,  made  by 
the  sale  of  them,  in  the  purchase  of  other  goods ;  it  is  impossible 
to  consider  him  as  the  servant  of  his  wife,  he  was  in  face  living 
in  the  house,  and  using  the  goods  exactly  as  his  own,  and  *if 


t  And  if  an  executor  pleads  non 
<u8ump8it,  or  other  general  issues, 
and  the  verdict  is  found  against  him, 
though  the  judgment  would  be  as  to 
the  debts  de  honia  testatoris,  and  as 
to  the  damages  de  bonis  testatoris  et 
^i  non  de  bonis  propriis;  yet  he  would 
not  be  allowed  to  plead  plene  adminis- 


travit  in  a  scire  facias,  or  in  any  other 
action  founded  upon  the  original 
action.  Erving  v.  Peters,  1  R.  R. 
794  (3  T.  R.  685) ;  Ramsden  y.  Jack- 
son,  1  Atk.  292. 

t  1  R.  R.  798. 

§  Dyer,  256. 

II  Dyer,  166  b,  note  (11). 


Hooper 

V. 

Summer. 

SETT. 

[*20] 


[•21  ; 
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that  does  not  constitate  him  an  executor  de  son  tort,  nothing 
wUI. 

Then  as  to  the  effect  of  the  probate,  the  language  of  the  books 
is,  that  it  shall  not  abate  the  Buit,  PyU  v.  WooUand,\  and  WiU 
liamatm  v.  NorwUch.\  The  cases  only  estabhsh  this,  that  the 
party  may  retain  by  proper  pleading,  bat  as  the  defendant  in  the 
present  case,  has  chosen  to  rely  on  a  plea,  which  he  coald  not 
sapport,  he  mast  take  the  consequences. 

(Thomson,  Baron  :  Administration  taken  out,  or  probate,  may 
be  pleaded  put*  darrein  eimiinuance  to  enable  him  to  retain. § 

Per  Cor.:  There  is  no  case  exactly  like  this,  the  man  and  wife 
were  acting  together  and  were  in  the  house  before  the  death  of 
the  testator ;  we  must  take  time  to  look  into  the  cases.) 

Macdonald,  Chief  Baron,  this  day,  gave  the  judgment  of  the 
Court ; 
The  defendant  living  in  the  house,  and  carrying  on  the 
business,  in  the  same  manner,  as  in  the  lifetime  of  the  de- 
ceased, we  are  of  opinion,  constitutes  a  sufficient  intermeddling, 
to  charge  him  as  executor  de  son  tort ;  as  to  any  hardship,  if  he 
had  pleaded  plene  adminittravit  he  would  not  have  been  liable 
for  more  than  the  assets,  which  he  had  received ;  which  would 
have  been  no  hardship :  The  authorities  to  shew  that  this  is  a 
sufficient  intermeddling,  are  too  strong  to  be  got  over.  With 
regard  to  the  probate,  the  only  way  that  the  creditors  bare  of 
knowing,  who  is  the  executor,  is  from  the  probate ;  and,  if  they 
find  the  defendant  acting  as  executor  before  the  probate,  and 
bring  their  action  against  him,  the  probate  will  not  relate  back, 
so  as  to  abate  the  enit. 

The  rvle  absolute. 

I.  5  AndrttD*  T,  Bronm.  2  Str.  1106; 
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THE  KING  V.   SANDERSON  and  AxoTHER.t  i»i^- 

(Wightwick,  50—53.)  '^'^^' 

Upon  an  extent  against  one  partner  the  Grown  can  only  take  the         [  50  ] 
separate  interest  of  the  partner,  and  that  liable  to  the  partnership  debts. 

This  case  came  on  to  be  argued  upon  a  demurrer  to  a  plea 
in  extent,  and  the  point  for  the  decision  of  the  Court  was, 
whether  the  Crown  could,  for  the  debt  of  one  partner,  take  out  of 
the  hands  of  the  assignees  of  all  the  partners,  the  share  of  that 
one;  the  whole  being  insufficient  to  discharge  the  partnership 
debts. 

The  following  facts  were  admitted,  namely :  That  an  act  of 
bankruptcy  had  been  committed  by  the  partners  previously  to 
the  teste  of  the  writ  of  extent  (June  *the  18th,  1806) ;  that  the  [  ^51  ] 
commission  of  bankruptcy,  and  the  assignment  of  the  partner- 
ship effects  to  the  defendants,  were  subsequent  to  the  teste  of  the 
extent,  but  prior  to  the  inquisition,  the  commission  being  dated 
June  the  19th,. the  assignment  July  the  5th,  and  the  inquisition 
August  the  12th.  The  teste  of  the  scire  facias  was  the  4th  of 
February,  1807.  It  was  also  admitted  that  the  debts  of  the 
partnership  exceeded  the  effects  and  credits. 

The  demurrer  was  argued  three  times  by  Dampier  for  the         1808. 
Crown,  and  by  Abbott  for  the  defendant.  ^^^  ^^• 

1809. 

For  the  Crown  it  was  contended,  that  the  other  creditors      •/««.  24. 

June  7. 

could   have  no   legal    or    equitable    right  against  the   King's        

priority ;  the  title  of  the  defendants  could  not  go  further  back 
than  the  assignment,  t  the  title  of  the  Crown  had  reference  to 
the  teste  of  the  extent ;  the  goods  were  then  in  solido,  in  the 
hands  of  the  debtor,  and  were  bound  from  thence ;  the  sheriff 
was  bound  to  seize  the  ostensible  property,  and  he  could  not 
take  an  account,  or  enquire  who  was  solvent,  and  who  not ;  that 
the  rights  of  partners  inter  se  were  matters  of  distinct  considera- 
tion, and  different  from  their  rights  as  to  creditors,  and  entirely  to 
be  left  out  of  the  present  case ;  that  no  legal  principle  was  to  be 
found,  for  giving  protection  to  the  other  partner,  and  that  it  was 

t  See  Spears  y.  The  Lord  Advocate         %  Parker's  Bep.  127. 
(1838)  6  CI.  &  Fin.  180.— R.  C. 
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Tbk  Kixo  no  objection  to  the  taking  this  money  at  lav,  that  it  might  be 
KAKDBB90V  refunded  in  equity,  if  that  were  in  fact  the  case.  That  as  to  the 
and  Another,  putting  the  Creditor  in  a  better  situation  than  the  debtor,  it  was 
80  in  the  case  of  several  judgment  creditors,  and  one  of  them 
taking  out  execution,  he  gets  the  goods  free  the  lien  they  were 
before  subject  to ;  and  the  Crown  is  in  a  better  condition  than 
the  subject  in  cases  of  execution.  And  that  in  the  case  of  a 
joint  bond,  where  one  obligee  is  outlawed  or  attainted,  the  Crown 
takes  the  whole. 

[  »2 1  For  the  defendants  it  was  argued,  that  this  was  not  a  case 

of  equitable  lien,  but  rather  of  legal  pledge,  there  being  no  legal 
right  to  a  specific  part  of  the  effects,  but  only  a  right  to  a  particu- 
lar and  partial  interest  in  the  whole ;  that  the  debtor  clearly  had 
no  right  to  the  money  which  the  defendants  were  now  called  upon 
to  pay,  and  the  Crown  representing  the  debtor,  could  have  no 
better  right  than  he  had ;  that,  even  admitting  that  the  Crown 
might  have  seized  the  corpus  of  the  goods,  yet  such  seizure  could 
only  have  been  available  to  the  extent  of  the  debtor's  interest,  and 
that  nothing  more  was  bound  by  the  tester  than  the  debtor's  m- 
terest.  That  in  executions  by  the  subject,  only  the  partner's  share 
could  be  sold,  Hey  don  v.  Heydoriy^  Bcu:khurst  v.  Clinkard,l  Edit 
v.  Davison ^%  and  that  must  b^  taken  in  the  same  manner  as  the 
debtor  himself  had  it,  and  subject  to  the  rights  of  the  other 
partner,  Fox  v.  Hanlmry,\\  Taylor  v.  Fields.^  That  as  to  an 
extent  by  the  Crown,  there  had  been  no  instance  of  the  Crown 
ha%ing  taken  and  sold  partnership  property  for  the  debt  of  one 
partner,  and  applied  the  whole  produce  to  its  own  use  ;  that  on 
the  contrary,  in  the  case  of  the  King  v.  JVindle,  this  Court  twice 
expressed  a  clear  opinion,  that  the  Crown  could  only  have  the 
benefit  of  the  interest  of  the  individual.  That  in  the  case  of  out- 
lawr}*  or  attainder  of  a  joint  obligee,  the  King  takes  the  whole,  be- 
cause he  cannot  join  in  a  suit  with  a  subject,  and  the  other  cannot 
sue  alone,  so  that,  unless  the  King  could  sue,  nobody  could. 

1810.^  The  judgment  of  the  Court  was  this  day  delivered  by — 

— ^  *  t  1  Salk.  392.  ||  Cowp.  414. 

X  1  Show.  173.  f  4  Tee.  396. 

$  Doug.  660. 
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Macdonald,  Chief  Baron :  The  Kino 

V. 

It  appears  from  the  pleadings  in  this  case,  that  the  writ  of    Sakderson 

^^  x-  o  ^j^  Another. 

extent  against  two  of  the  partners,  issued  the  day  before  the 
commission  of  bankruptcy  against  the  partnership ;  that  the 
effects  were  assigned  to  the  defendants,  in  trust  for  the  creditors, 
♦previously  to  the  taking  of  the  inquisition ;  and  that  the  de-  [  *53  ] 
fendants,  having  possessed  themselves  of  the  goods  and  chattels 
of  the  bankrupts,  as  such  assignees,  sold  the  same ;  that  the 
debts,  proved  under  the  commission,  amount  to  15,308Z.  6«.  and 
the  estate,  debts,  and  effects  of  the  bankrupts,  including  the  said 
goods  and  chattels,  amount  only  to  the  sum  of  12,8172.  IGs.  lOd. 
Under  these  circumstances  it  is  said,  on  the  part  of  the  Grown, 
that  the  goods  being  sold,  the  King  is  to  be  satisfied  of  his  debt ; 
on  the  other  hand  it  is  said,  that  the  King  can  only  take  what  his 
debtor  could  have  taken,  and  that  the  debts  due  by  the  partner- 
ship are  first  to  be  taken  out.  The  conversion  of  the  goods  into 
money  makes  no  difference  in  the  present  case;  the  question 
here  is,  whether  the  Grown  is  to  be  paid  a  debt  due  from  two  of 
the  partners,  at  the  expense  of  the  whole  partnership.  In  cases 
of  execution  by  a  subject,  it  is  generally  settled,  that  the  whole 
must  be  taken  in  execution  and  sold,  and  the  purchaser  becomes 
a  partner  in  common  with  the  other  partners ;  the  sheriff  can 
only  sell  the  interest  of  the  party  not  the  effects  themselves  ; 
can  the  Grown,  by  extent,  do  more  ?  We  are  of  opinion  that  it 
cannot.  It  is  not  just  to  argue  this  as  a  case  of  prerogative 
preference,  for  the  preference  is  admitted,  and  the  only  question 
is,  upon  what  that  preference  operates,  we  think  upon  what  the 
partner  himself  had.  We  are  not  confounding  cases  of  equity 
with  law,  it  is  not  necessary  to  have  recourse  to  equity,  it  may 
be  pleaded ;  it  may  indeed  be  tedious  to  go  through  it  with  a 
jury,  but  that  cannot  be  helped;  here  the  account  would  be 
short,  but  however  long  it  might  be,  that  would  not  at  all  alter 
the  case ;  therefore,  unless  the  Attorney-General  chooses  to  take 
issue  on  that,  the  judgment  must  be  for  the  defendant. 

The  Attorney-Oeneral  had  liberty  to  withdraw  his  demurrer, 

and  plead,  otherwise 

Judgment  for  the  defendant. 
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EXCH.   SITTINGS  AFTER  TRINITY  TERM. 


1810.       THE    ATTORNEY-GENERAL    v.    LORD    GEOEGE 
/«iy~  23.  HENRY  CAVENDISH. 

(Wightwick,  82—95.) 

r  82 1 

'-       ^  The  legacy  duty  is  to  be  paid  upon  the  aggregate  axnount  of  the 

residue  of  the  testator's  property  at  the  time  of  the  ezecutor^s  deliyeiing 
into  the  Stamp  OflBce  the  note  of  what  he  intends  to  retain  as  residuary 
legatee. 

This  was  an  information  of  debt,  claiming  from  Lord  George 
Henry  Cavendish,  as  executor  and  residuary  legatee  of  Lord 
Frederick  Cavendish,  certain  duties  under  the  statute  of  the  36th 
of  Geo.  IIL  e.  52.  And  on  the  trial  the  following  facts  were  agreed 
to  be  admitted,  and  a  special  verdict  was  accordingly  found :  stat- 
ing, that  '*  Lord  F.  Cavendish  died  October  the  21st,  1803;  and 
his  will  was  proved  on  the  29th  of  October  following ;  On  the 
30th  of  July,  1808,  the  defendant  (being  the  descendant  of  the 
brother  of  the  deceased)  transmitted  to  the  Commissioners  of 
Stamps,  on  account  of  the  testator's  personal  estate,  intended  to 
be  retained  by  him  for  his  own  benefit,  in  due  course  of  adminis- 
tration, as  executor  and  residuary  legatee  ;  and  offered  to  pay  the 
sum  of  1,225/.  2«.  being  21.  lOs.  per  cent,  on  49,006/.  4«.  exclud- 
ing all  the  interest,  which  had  accrued  after  the  testator's  death, 
which  would  have  made  the  whole  amount  to  61,964/.  6^.  Id. 
the  duty  upon  which,  was  1,549/.  2«.  Irf.,  after  deducting  the 
property-tax."  And  the  question  for  the  consideration  of  the 
Court  was,  which  of  the  two  sums  the  Crown  was  entitled  to 
receive  from  the  defendant. 

[The  question  having  been  twice  argued  :  ] 
July  24.  The  judgment  of  the  Court  was,  this  day,  delivered  by — 


[  ^-'3  ] 


r 


Macdonald,  Chief  Baron : 

This  is  an  information,  claiming  a  certain  sum  from  the 
defendant,  upon  his  retaining  the  residue  of  the  estate  of  Lord 
Frederick  Cavendish ;  and  the  question  to  be  considered  is,  what 
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should  be  the  substratum  of  that  computation :  the  Crown  con- 
tending, that  it  must  be  taken  upon  the  original  residue,  and  its 
accretions  ;  the  defendant,  upon  that  at  the  time  of  the  testator's 
death.  The  clause  in  this  Act,  that  is  most  material  in  the  pre- 
sent case,  is  the  85th ;  but  neither  in  this,  nor  in  any  other  is 
any  particular  time  mentioned ;  as  far  as  it  goes,  it  seems  to 
speak  of  the  time  then  present ;  it  certainly  does  not  refer  back, 
and  all  the  other  clauses  seem  of  the  same  description  ;  it  seems, 
therefore,  to  refer  to  the  time  when  the  residuary  legatee  was 
performing  the  act  of  retaining.  The  6th  section  directs  the 
duties  to  be  paid  by  the  executor  upon  retainer;  there  the 
jmnctum  temporis  is  the  act  of  retaining.  The  22nd,  though  re- 
ferring to  specific  legacies,  strongly  applies;  ''to  set  a  value 
thereon  "  clearly  refers  to  the  time  present :  how  easy  to  have 
said  "  what  the  value  was  at  his  death,"  if  the  Legislature  had 
so  intended  it.  The  28rd,  also,  is  material ;  the  duty  which  is 
to  be  charged  and  paid  in  respect  of  any  legacy,' ''  according  to 
the  amount  or  value  of  the  property  taken  in  satisfaction  thereof," 
must  mean  according  to  the  value  of  the  property  at  the  time  of 
taking  it  in  satisfaction  for  the  legacy.  The  38rd  also  has  a 
similar  provision,  but  not  a  hint  of  any  time  but  the  present. 
Collating  all  the  clauses,  that  can  profitably  be  referred  to,  the 
computation  is  to  be  made  on  the  value  at  the  time  of  computing, 
and  there  is  no  distinction  made  by  the  Act  in  this  respect, 
between  the  present,  and  such  cases,  as  are  embraced  by  those 
clauses.  The  word  residue  has  a  *clear  meaning ;  it  refers  not 
only  to  the  sum  at  the  time  of  the  death,  but  it  draws  along  with 
it  the  interest :  the  Act  does  not  in  terms  say,  whether  the  duty 
is  to  be  charged  upon  the  amount  at  the  death,  or  upon  the 
amount  by  accretion ;  the  defendant,  therefore,  ought  to  shew 
that  in  this  case  a  different  meaning  belongs  to  the  word.  The 
law  could  not  fix  a  time  ;  many  circumstances  might  embarrass 
and  delay,  as  has  happened  in  the  present  case ;  and  in  the 
mean  time  estates  may  increase  by  dividends  or  by  interest ;  but 
they  may  also  decrease :  suppose  the  residue  to  be  20,0002.  in 
the  three  per  cents.,  which  were  at  par  at  the  testator's  death, 
and  before  the  delivery  of  the  note  they  fall  50  per  cent.,  would 
it  be  right  to  charge  the  duty  upon  the  stock  at  par  as  at  the 


The 
Attobnbt- 

GSNBBAL 
V. 

Lord  O. 
Cayskdish. 
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Thb  time  of  the  death?  The  Attorney-General  would  then  be  told 
GsKSRAL  ^^^^  ^h^  ^^^  ^^  ^^^  ^7  SO ;  or  if  a  valuable  hoase,  worth 
LoBD  0  iO,OOOZ.,  ^ere  burnt  down  the  day  after  the  testator's  death,  and 
Cavekdibh.  the  materials  were  only  worth  200^.,  would  it  be  right  to  charge 
upon  the  10,000Z.  ?  Here  10,000{.  was  lying  at  the  bankers ;  if 
the  bank  had  failed,  is  the  full  duty  to  be  paid,  'tho  only  one 
penny  in  the  pound  be  recovered  ?  Take  the  case  of  a  lease  for 
three  lives,  and  the  two  youngest  die  off,  must  you  go  back  and 
compute  the  value  as  on  three  lives,  when  one  only  of  80  years 
is  left  ?  If  taken  from  the  death  in  such  instances  of  decrease,  it 
would  be  evident  oppression ;  but  it  is  quite  indifferent  to  the 
legatee,  whether  the  duty  be  taken  at  the  death,  or  ten  years  after- 
wards, he  pays  the  same ;  if  taken  immediately,  lOZ.  only  is  paid, 
if  he  waits  ten  years,  that  would  give  6/.  interest,  and  then  152. 
is  demanded ;  yet  he  still  pays  only  the  lOL  which  he  should 
have  paid  originally.  The  public  had  a  right  to  the  lOL  at  first, 
and  so  have  they  to  the  profit  made  by  that  10/.,  after  it  had 
[  'So  ]  legally  vested  in  *Govemment.  Upon  the  whole,  therefore,  we 
are  of  opinion  that  the  construction  contended  for  by  the  Crown 
is  the  least  inconvenient ;  in  no  case  can  the  legatee  be  out  of 
pocket  by  it ;  and,  by  the  other  construction,  the  public  would 
be  inconvenienced,  as  it  would  make  it  the  interest  of  the 
executor  to  delay.  In  cases  of  diminution,  it  would  be  great 
hardship  and  oppression  to  compel  the  party  to  pay  upon  the 
residue  at  the  death;  in  cases  of  augmentation  he  can  be  no 
loser,  whether  he  pay  the  simple  duty  at  the  death,  or  the  duty, 
and  the  interest  made  upon  it,  ten  years  afterwards. 

Judgment  for  the  Crown. 


The  following  case,  Attorney -General  (of  the  Prince  of  Wales, 
Duke  of  Cornwall)  v.  Mayor  of  Plymouth^  is  reported  by  Mr. 
Wightwick  in  connexion  with  the  case,  which  was  argued  on 
demurrer  before  the  Court  of  Exchequer,  in  1811,  of  Garrmc 
(Attorney-General  to  H.E.H.  the  Prince  of  Wales)  v.  Sir  J.  St. 
Aubyn^    That  case  it  seems  unnecessary  to  retain  in  the  present 
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series.    It  occapies  more  than  100  pages  of  Wightwick,  and  the        The 
only  general  point  established  by  it  is  that  it  is  competent  for  the     qenerIl 
Prince  of  Wales  in  respect  of  his  right  of  the  Duchy  of  Cornwall  xt^^q^^^  ^y 
to  file  an  information  by  his  Attorney-General.     That  point  was    Plymouth. 
already  impliedly  established  in  the  case  of  the  information 
against  the  Mayor  of  Plymouth.    The  rest  of  the  report  in  the 
case  in  1811,  is  occupied  with  the  question  of  the  sufQciency  of 
the  statements  on  the  informatioui  on  a  demurrer^  to  maintain 
the    information.     The  Court    by  a   majority  overruled    the 
demurrer;  but  it  is  hardly  possible   to  extract  any  principle 
from  the  decision. — ^R.  C. 


EXCH.  Sittings  affer  MICHAELMAS  TERM. 

THE  ATTORNEY-GENERAL  (to   the  PRINCE   OF       1754. 
WALES)  V.  THE  MAYOR  and  COMMONALTY  of  •^^J-gf^g.^^' 
THE  BOROUGH  OF  PLYMOUTH,  and  Others.  ^eb.  4. 

(Wightwick,  134—193.)  '^IS.  22!^' 

The  rights  of  the  Prinoe  of  Walee  in  the  Duchy  of  Cornwall  are  not  ^''^'  ^^• 
affected  by  the  Statute  of  Limitations,  21  Jac.  I.  c.  16.    And  the  Statute 

of  Conceahnente,  21  Jac.  I.  0.  2,  relates  only  to  60  years*  possession  ^tof  ^arou 
before  the  making  of  that  Act.t    Accounts  in  respect  of  such  rights 

may  be  prosecuted  on  behalf  of  the  Prinoe  of  Wales  by  information  of  Lboge, 

his  Attomey-General.  ^A  JISs 

Thb  original  information  was  filed  in  Hilary  Term,   17tli      ^2!2!?*' 
Geo.  n.  by  Robert  Pauncefort,  Esq.  Attorney-General  to  His       [  134  ] 
Royal  Highness  Frederick  Lewis,  Prince  of  Wales,  Duke  of 
Cornwall,  and  Earl  of  Chester,  &c.  and  Robert  Hewer,  against 
the  Mayor  and  Commonalty  of  Plymouth,  Humphry  Buttal,  and 
others.! 

To  this  information  several  of  the  defendants  appeared,  and 

t  The  rights  of  the  Crown  and  of  tion,  as  extracted  from  the  judgment 

the  Duchy  are  nov  further  restricted  of  Mr.  Baron  Wood  in  the  case  of 

by  the  statutes  9  Geo.  HI.  c.  16,  and  AU,^Oen,  to  the  Prince  of  Wales  v. 

23  &  24  Vict.  c.  63,  24  &  26  Vict.  Sir  J.  8t  Auhyn  (1811,  Wightwick, 

c.  62.— E.  C.  pp.  167,  188),  will  be  found  at  the 

\  The  substance  of  this  informa-  end  of  this  case. — B.  C. 
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put  in  answers ;  but  the  cause  having  abated  by  the  death  of 
llobert  Hewer  (Aug.  1746),  before  it  was  brought  to  an  issue,  the 
Prince's  Attorney-General,  John  *Hewer,  one  of  the  executors  of 
Robert  Hewer,  and  Thomas  Veale,  to  whom  all  Bobert  Hewer's 
right  and  interest  in  the  premises  had  been  assigned,  filed  their 
information  and  bill  of  revivor  in  Trinity  Term,  21st  Geo.  II. 
thereby  praying  that  the  former  information  and  proceedings 
thereon,  which  became  abated  by  the  death  of  Bobert  Hewer, 
might  stand  and  be  revived ;  and,  by  way  of  supplement  to  the 
original  information,  thereby  charged  several  new  facts,  and 
made  several  new  parties,  some  of  whom  appeared  and  put  in 
their  answers ;  and  other  proceedings  were  had  therein  :  but  the 
suit  having  again  abated  by  the  deaths  of  the  Prince  of  Wales 
and  of  John  Hewer  (March,  1751)  Sir  Dudley  Byder,  the  King's 
Attorney-General,  Henry  Hewer,  sole  executor  of  John  Hewer, 
and  Thomas  Veale,  filed  their  bill  of  revivor,  in  Hilary  Term, 
25th  Geo.  II.,  and  by  way  of  supplement  shewed,  that  by  the 
death  of  the  Prince  of  Wales,  his  right,  estate,  and  interest  of 
and  in  the  said  premises  and  matters,  in  and  by  the  said  original 
information  or  bill,  and  by  the  said  former  supplemental  inform- 
ation or  bill,  in  manner  as  therein  mentioned  or  set  forth,  did 
devolve  upon  and  came  to  his  present  Majesty,  in  right  of  bis 
Crown  by  escheat  or  otherwise ;  whereby,  as  well  as  by  the  death 
of  the  said  John  Hewer,  the  said   former  proceedings  were 
become  abated,  and  His  Majesty's  Attorney-General,  for  and  on 
behalf  of  his  said  Majesty,  was  become  entitled  to  the  same  dis- 
covery and  relief  for  and  on  behalf  of  his  said  Majesty,  as  his 
late  royal  Highness,  or  his  Attorney-General  on  his  behalf, 
would  have  been  entitled  unto,  in  case  his  said  late  Boyal 
Highness  the  Prince  was  still  living. 

To  this  bill  of  revivor  the  defendants  put  in  the  following 
demurrer : 

These  defendants  by  protestation,  not  confessing  all  or  any  of 
the  matters  or  things,  in  the  said  information  or  bill  of  revivor 
contained,  to  be  true,  in  such  manner  *and  form  as  the  same  are 
thereby  set  forth  and  alleged,  for  demurrer  thereunto  these 
defendants  say,  that  it  does  not  appear  by  the  said  information 
or  bill,  that  his  Majesty  is  become  entitled  to  any  interest  in  the 
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premises,  in  the  original  and  supplemental  informaticoi  men- 
tioned, as  derived  from,  or  by  way  of  representation  to  his  late 
Eoyal  Highness  Frederick  Prince  of  Wales ;  and  therefore,  as 
his  Majesty  does  not  appear,  by  the  said  information  or  bill,  to 
derive  any  right  or  interest  from  his  said  late  Royal  Highness, 
his  Majesty  cannot,  as  these  defendants  are  advised,  revive  the 
informations  or  suits  brought  by  his  said  late  Royal  Highness  ; 
for  which  cause,  and  for  other  defects  and  imperfections  in  the 
said  information  or  bill  appearing,  these  defendants  do  demur  in 
law  thereunto,  and  humbly  demand  the  judgment  of  this  Hon- 
ourable Court,  whether  they  shall  be  obliged  to  make  any  further 
or  other  answer  thereto ;  and  pray  to  be  dismissed  with  their 
reasonable  costs  in  this  behalf  wrongfully  sustained. 


The 
Attornby- 

GSMEBAL 

V. 

The  Matob 
&c.  of  Ply- 
mouth. 


This  demurrer,  after  argument  in  Easter  Term,  25  Geo.  H.  by 
Comyn,  Wilbraham,  and  Starkie  for  the  defendants,  and  by  the 
Attorney 'General  and  Wilmot  in  support  of  the  supplemental 
information,  was  over-ruled;  and  the  cause  having  proceeded 
regularly  to  a  hearing,  was  argued  by  the  Attomey-Genercdy  the 
Solicitor-Generalf  and  Wilmot  and  Hussey,  for  the  Crown,  and  by 
Starkie,  Comyn,  Perrott,}  Pratt,  and  Goulds  for  the  defendants, 
and 

The  Court  J  this  day  delivered  their  judgment : 


Adams,  Baron,  having  stated  the  substance  of  the  information, 
proceeded  as  follows : 

This  being  the  state  of  the  plaintiff's  claim,  I  shall  mention 
some  things  that  are  not  disputed. 

First,  It  is  not  disputed  but  that  this  is  part  of  the  Duchy  of 
Cornwall,  and,  as  such,  part  of  the  inheritance  of  the  Crown. 
It  has  been  proved  in  the  cause,  and  it  is  not  disputed,  that  there 
were  three  leases  of  Sutton  Pool  made  by  the  Crown  to  Lord 
Arundell.    The  first  was  by  King  Charles  the  2nd,  dated  the 


t  It  appears  from  the  Minute 
Book  that  Mr.  PerroU  moved  on  the 
part  of  the  Attomey-Otneral  to  revive 
the  former  information  (Nov.  28, 
1752),  but  he  is  stated  in  the  same 

B,B. — ^VOL.  XII. 


book  to  have  opened  the  answers  of 
aU  the  defendants,  except  Idartyn, 
and  he  appeared  also  as  of  counsel 
for  them,  on  the  following  days. 
X  AheenU  Smythe,  Baron. 

S   A 
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The  27th  of  February  in  the  18th  year  of  his  reign,  made  to  Lord 
Gkkebal  Arundell,  by  the  name  of  Richard  Armidell,  Esq.  to  hold  for 
The  Mavor  ^^  y^ars :  the  second  was  made  by  King  Charles  the  2nd,  in  the 
&<;  o£Jp.  28th  year  of  his  reign,  and  was  made  to  Richard  Lord  Armidell, 
to  hold  from  the  end  and  expiration  of  the  former  term,  for  the 
further  term  of  15  years  :  the  third  was  made  by  King  William 
and  Queen  Mary,  and  is  dated  the  10th  of  June,  in  the  third  year 
of  their  reign,  and  was  made  to  Edward  Treganna  and  Peter 
Courtenay  (at  the  nomination  of  Antony  Trethewy,  who  was 
administrator  of  the  said  Richard  Lord  Arundell)  to  hold,  from 
the  expiration  of  the  last-mentioned  lease,  for  the  further  term 
of  18  years,  which  expired  in  the  year  1719.  It  appears,  that 
an  Act  of  Parliament  was  made  in  the  7th  year  of  the  pre- 
sent King,  impowering  the  late  Prince  of  Wales  to  lease  part 
of  the  Duchy  of  Cornwall  for  three  lives,  or  thirty-one  years ; 
which  Act  of  Parliament  the  Court  must  take  notice  of,  as  being 
a  public  Act.  It  is  not  disputed  that  these  leases  were  made ; 
the  main  dispute,  in  point  of  fact,  is,  that  the  defendants  are  not 
in  possession  of  any  of  the  premises  within  high- water  mark, 
that  were  recovered  by  ejectment,  or  mentioned  in  the  decree. 
There  have  been  likewise  some  objections  in  point  of  law :  I 
shall  begin  with  those  objections  in  point  of  fact :  t 


[  1*'  ]  There  was  an  objection  insisted  upon  at  the  bar,  with  regard 

to  [one  of  the  defendants]  which  is  the  Statute  of  Concealments; : 
which  enacts,  that  the  King  shall  not  impeach  any  person, 
concerning  any  messuages,  lands,  or  tenements,  or  make  title 
thereto,  by  reason  of  any  title  accrued  sixty  years  ago,  unless 
the  King,  or  his  predecessors,  have  been  answered  the  rents, 
issues,  and  profits  of  the  premises,  within  sixty  years  next  before 
the  beginning  of  the  then  sessions  of  parliament,  or  unless  they 
have  been  charged  upon  record  within  the  space  of  sixty  years. 
This  objection  has  been  insisted  upon  by  the  counsel  for  the 
defendant,  and  taken  notice  of  by  the  counsel  for  the  relator ; 
and,  I  think,  this  answer  to  it  is  sufficient,  that  the  Act  relates 

t  The  part  of  the  judgment  here      B.  C. 
omitted  turns  upon  special  facts.—  J  21  Jac.  I.  c.  2. 
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only  to  sixty  ^years'  possession  before  the  making  of  that  Act, 
and  therefore  can  have  no  effect  at  all  in  the  present  case,  where 
the  title  is  founded  apon  a  decree  and  inquisition. 

There  are  two  principal  objections  that  have  been  made  in 
X>oint  of  law ;  the  first  is,  the  general  Statute  of  Limitations ;  f 
the  second  is,  a  supposed  disseisin  to  the  late  Prince  of  Wales,  or 
his  predecessors.  I  apprehend,  as  far  as  the  right  of  the  Crown 
is  concerned,  these  objections  cannot  affect  the  present  case,  for 
besides  the  maxim,  nvUum  tempus  occurrit  regi,  the  nature  of  this 
estate  is  very  particular ;  it  is  an  estate  which,  by  virtue  of  a 
charter,  since  deemed  to  have  the  effect  of  an  Act  of  Parliament, 
is  vested  in  the  Crown  ;  and  does,  for  the  reasons  which  I  shall 
mention,  vest  in  the  Crown,  purged  from  all  disseisins,  or  laches 
incurred  by  any  of  the  preceding  Dukes  of  Cornwall. 

It  was  principally  relied  upon,  that  with  regard  to  the  relator, 
he  claimed  under  a  lease  for  years,  made  by  the  late  Prince  of 
Wales :  that,  at  the  time  of  the  making  the  lease,  the  Prince  was 
out  of  possession  of  the  premises,  either  by  his  entry  being  taken 
away,  or  by  such  a  supposed  disseisin,  as  that  the  Statute  of 
Limitations  must  affect  him ;  that  the  Prince  of  Wales,  even 
with  regard  to  the  possessions  of  the  Duchy  of  Cornwall,  was 
only  to  be  considered  as  other  subjects  would  be  ;  that  there  was 
no  prerogative  in  him  to  protect  him  from  being  barred  by  a  fine, 
and  non-claim,  or  the  Statute  of  Limitations.  That  so  far  as 
regards  the  prerogative  of  the  Crown,  they  are  not  liable  to 
disseisin,  but  when  a  Prince  of  Wales  is  capable  of  taking, 
he  takes  possession  of  the  premises  as  the  person  described 
by  the  charter,  or  Act,  and  there  was  no  reversion,  or  re- 
mainder, then  in  the  Crown,  from  which  he  could  receive  any 
protection,  so  that,  on  the  death  *of  Queen  Anne,  there  was  an 
immediate  possession  in  fee,  passed  to  the  then  Prince  of  Wales 
(say  they),  as  to  a  subject,  since  which,  more  than  twenty  years 
elapsed,  before  the  lease  made  to  Mr.  Hewer,  which  was  not  till 
1742 :  so  that  there  was  a  complete  bar  by  the  Statute  of 
Limitations.  The  statute  meant  is  that  of  the  2l8t  of  James  T. 
ch.  16,  whereby  it  is  enacted,  "that  no  person  shall  make 
any  entry  into  any  lands,  tenements,  or   hereditaments,   but 

t  21  Jao.  I.  c.  16. 
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Trk        within    twenty   years    after    their    right    first    descended  to 

GfiNEBAL     them  ;   and  that  such  persons  so  meant,  not  entering,  and 

The  Mayor   *^®"^   heirs,  shall   be   utterly  excluded,  and  barred   from  all 

&c.  of  Ply-    entry  whatever."      Then,   as  to  the    Statute  of   Limitations 

taking  away  the  right  of  entry,  it  will  be  necessary  to  consider 

whether  the  Prince  of  Wales  has  any  prerogative  to  protect  these 

possessions  of    the  Duchy  from  the  Statute    of    Limitations 

running  upon  them ;  and,  as  in  the  other  case  of  a  disseisin, 

each  successive  Prince  of  Wales  takes  it,  purged  from  every  thing 

of  that  kind ;  so  it  will  be  with  regard  to  not  entering  upon  the 

Statute  of  Limitations.     I  think  the  objection  will  receive  the 

same  answer  as  the  other  did.    If  we  consider  the  nature  of 

the  charter  of  Edward  III.  and  the  limitations  and  provisions 

therein  mentioned,  it  cannot  be  otherwise. 

As  to  the  nature  of  the  charter,  it  is  resolved  in  the  Prince's 
case,t  to  have  the  force  and  effect  of  an  Act  of  Parliament, 
however  dissonant  it  may  be  to  the  rules  of  law ;  after  mention- 
ing the  premises,  it  goes  on;  ''All  which  castles,  lands,  and 
tenements,  above  specified  in  the  same  deed,  pro  nobis  et 
hseredibus  nostris  annectimus  et  unimus  eidem  in  perpetunm 
remansura.  Ita  quod  ab  eodem  ducatu  aliquo  tempore  nullatenus 
separentur,  nee  alicui,  sen  aliquibus  aliis,  quam  dicti  loci  ducibns, 
[  *150  ]  pro  nos  vel  hseredes  nostros  donentur,  seu  quomodolibet  *con- 
cedantur.  Ita  etiam  quod  prsefato  duce,  seu  aliis  ejusdem  loci 
ducibus,  descedentibus,  et  filio  seu  filiis,  ad  quos  dictns  ducatus 
prsetextu  concessionum  nostrarum  prsedictarum  spectare  dignos- 
citur,  tunc  non  apparentibus,  idem  ducatus,  cum  castris,  burgis, 
villis,  et  omnibus  aliis  supradictis,  ad  nos  vel  hseredes  nostros 
reges  Angli«e  revertatur  in  manibus  nostris,  et  ipsorum  haBredom 
nostrorum  regum  Anglise  retinendum  quousque  de  hujusmodi  filio 
seu  filiis  in  dicto  regno  Anglise  hsereditarie  successuris  appareat, 
ut  dictum  est,  quibus  tunc  successive  ducatum  ilium  cum 
pertinentiis  pro  nobis  et  hieredibus  nostris  concedimus  et  volumus 
liberari  tenendum,  prout  superius  est  expressum."  This  is  a 
provision,  that  the  lands  originally  granted  shall  remain  ever 
annexed  to  the  possession  of  the  Duchy  ;  and,  by  the  resolution 
in  the  Prince's  case,  the  estate  is  held  to  be  indissoluble  and 

t  8  Bep.  p.  1. 
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inseparable.  And,  by  an  Act  of  Parliament  that  was  lately 
made  to  impower  the  Prince  of  Wales  to  make  leases,  this 
eharter  seems  to  be  understood  in  that  light ;  neither  the  Crown, 
nor  the  successive  Dukes  of  Cornwall,  could  alien  for  a  longer 
term ;  if  they  could,  the  intention  of  the  charter  would  be 
frustrated. 

Let  us  consider  the  nature  of  the  estate  limited  to  the  Dukes 
of  Cornwall,  and  that  depends  upon  the  words  of  the  charter : 
**  Habendum  et  tenendum  sibi,  et  ipsius  ac  haeredum  suorum 
regum  Anglise  filiis  primogenitis,  et  ejusdem  loci  ducibus,  in 
regno  Anglise  haereditarie,  ut  prsedicitur,  successuris."  So  that 
when  the  Prince  of  Wales  takes,  he  takes  an  estate  in  fee-simple ; 
but  he  succeeds  not  as  heir  does  to  ancestor  dying  seised ;  he 
takes  an  estate  of  inheritance,  as  the  eldest  son  and  heir  apparent 
of  the  Crown.  If  the  grandfather,  or  father,  be  living,  he  succeeds 
to  it  as  the  person  described.!  *The  same  instant  that  the  grand- 
father dies,  it  vests  in  the  father ;  and  so  at  the  same  instant 
that  the  father  dies,  it  vests  in  the  son,  as  Duke  of  Cornwall ;  I 
the  interest  in  the  father  ceasing,  the  interest  in  the  son  instantly 
arises.  It  is  resolved  in  the  construction  of  the  charter  in  the 
Prince's  case,  that  the  interest  in  the  father  ceasing,  a  new  fee 
revives  to  the  son,  as  the  person  in  esse,  within  the  designation 
of  the  Act  of  Parliament :  he  takes  nothing  from  his  predecessor, 
but  a  fee  arises  in  himself,  purged  of  all  disseisin,  &c. 

Hence  the  bar,  created  by  the  statute  for  not  entering  within 
twenty  years  from  the  time  of  the  title  first  descending,  cannot 
extend  to  these  possessions.  Lord  Arundell's  leases  expired  in 
1717,  and  from  the  death  of  the  late  King,  in  1727,  when  the  late 
Prince's  titles  commenced,  to  1742,  is  only  fifteen  years.  I  am 
of  opinion,  therefore,  that  the  objection  arising  from  the  Statute 


t  There  seems  an  inaccuracy  in 
Ihis  sentence;  and  I  should  rather 
incline  to  think  that  the  learned 
Judge  must  have  said,  *  *  if  the  grand- 
father dies,  while  the  father  be 
liying." 

I  I  should  apprehend,  that  there 
must  also  be  some  error  in  this 
sentence,  for,  as  it  now  stands,  it  is 
contradictory  to  all  that  precedes,  or 


follows  it ;  and  I  should  think,  that 
the  learned  Judge  must  have  used 
the  expression,  **  succeeds  to  the 
throne,'*  instead  of  ''dies:**  more 
particularly,  as  the  cause  before  the 
Court  shews,  that  upon  the  death  of 
the  father,  the  Duchy,  so  far  from 
vesting  in  the  son,  reverts  to  the 
grandfather. 


The 
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of  Limitations  is  out  of  the  case,  and  is  no  objection  that  can 
any  way  affect  the  lease  made  to  Mr.  Hewer. 

The  other  is  an  objection,  that  by  the  supposed  disseisin  of  the 
late  Prince  of  Wales  (for  no  other  disseisin  will  do,  as  it  was 
then  purged  of  all  disseisins  incurred  by  the  predecessors),  the 
defendants  became  abators  and  intruders. 

I  call  it  a  supposed  disseisin,  because  it  seems  to  be  taken  for 
granted,  that  if  there  is  a  reception  of  the  rent  by  the  defendants, 
they  must  be  taken  to  be  disseisors,  without  doing  a  single  act 
that  amounted  to  a  disseisin.  I  apprehend  that,  in  point  of  law, 
neither  of  the  defendants  can  be  taken  to  be  an  abator  or  disseisor. 
The  *description  of  an  abator  is ;  when  a  man  dies  seised  of  an 
estate  of  inheritance,  and  between  his  death  and  the  entry  of  the 
heir,  a  stranger  interposes,  and  abates :  t  here  there  is  no 
pretence  of  that,  because  there  was  no  dying  seised.  The  son  is 
no  heir  apparent  in  the  life  of  the  father,  nor  is  there  any 
interval  at  any  time,  for  eo  instante,  that  it  ceased  in  the  father ; 
it  vested  in  the  Prince,  by  the  Act  of  Parliament  or  charter,  so 
that  there  could  be  no  disseisin  ;  which  is  said  by  Littleton  to  be 
properly  I  where  a  man  enters  into  lands  and  tenements,  whose 
entry  is  not  lawful,  and  ousts  him  who  has  the  freehold.  Every 
entry  is  not  a  disseisin,  unless  there  is  an  ouster  also  of  the 
freehold.  There  is  also  an  undoubted  rule,  never  denied  ;  which 
is,  that  if  the  first  entry  is  no  disseisin,  the  party,  by  his  con- 
tinuance  in,  will  not  make  it  so.  There  is  a  case  in  Bolle's 
Abridgment,  which  seems  directly  opposite  to  the  present  case, 
that  the  King  cannot  be  disseised.§  ''  If  a  man  enters  into  lands, 
parcel  of  a  manor  in  ward  to  the  King,  by  the  non-age  of  J.  S., 
and  takes  the  profits  as  owner,  and  after  J.  S.  has  obtained  livery, 
the  intruder  continues  possession,  and  taking  the  profits  as  before, 
such  taking  shall  not  be  a  disseisin  to  J.  S.  because  the  first 
entry  was  not  any  disseisin."  A  tenant  at  sufferance  is  there  . 
also  said  to  be  one  who  enters  by  a  lawful  lease,  and  holds  over 
by  wrong ;  he  comes  in  by  the  act  of  the  party,  and,  therefore, 
shall  not  be  said  to  be  a  disseisor:    there  might  be  other 
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instances  mentioned,  to  prove  that  where  the  first  entry  is  not  a 
disseisin,  the  continuing  in  the  receipt  of  the  profits  shall  not  be 
a  disseisin.  Let  us  see  how  this  doctrine  regards  the  question 
between  the  parties :  As  to  Forrest,  he  came  into  possession  since 
the  time  of  the  original  information,  and  therefore  he  is  to  be 
*laid  out  of  the  case.  As  to  Brent,  he  has  stated  the  time,  when 
he  came  into  possession,  by  the  purchase  from  Slade,  and  he 
should  stand  in  the  same  situation  with  the  Corporation,  Buttal, 
and  Martyn.  As  to  the  Corporation,  they,  by  their  answer,  after 
stating  the  buildings,  that  were  built  in,  or  upon  the  premises, 
say,  that,  when  Lord  Arundell  recovered,  there  was  no  demand 
made  against  them ;  that  he  never  took  possession ;  that  the 
premises  were  suffered  to  lie  for  the  same  uses  which  they  had 
been  put  to  before:  It  is  proved  that  they  have  been  in  possession 
ever  since  the  year  1719,  and  therefore  they  have  since  continued 
as  tenants  at  sufferance,  and  according  to  what  has  been  men- 
tioned before,  can  be  no  disseisors.  They  do,  in  effect,  say  this 
themselves  by  shewing,  that  Lord  Arundell  never  took  posses- 
sion, but  left  it  in  exchange  for  the  use  of  a  quay  belonging  to 
them;  therefore,  they  are  to  be  understood  to  have  taken 
possession  after  the  decree,  and  the  possession  of  the  Duchy 
being  then  in  the  Crown,  it  could  be  no  disseisin  ;  and  there  has 
been  no  act  done  since  to  make  it  so.  As  to  Buttal  and  Martyn, 
they  have  been  in  possession,  Buttal  from  1712,  and  Martyn 
from  1704.  In  the  plea  and  answer  put  in  in  1744,  he  says, 
that  he  has  been  in  possession  near  forty  years;  he  entered 
without  a  lawful  title  at  that  time,  the  whole  fee  was  vested 
in  the  Crown,  and  his  original  entry  being  no  disseisin,  his 
continuance  in  possession  could  not  work  that  disseisin  :  and  as 
to  Martyn,  he  came  in  by  virtue  of  the  lease  made  to  Curie,  which 
expired  in  1717 ;  and  there  is  no  act  shewn  to  be  done  by  either 
of  the  parties,  to  make  a  disseisin ;  therefore,  these  defendants 
must,  for  the  reasons  before  mentioned,  be  considered  as  tenants 
at  sufferance.  Though  it  was  argued,  that  they  could  not  be 
tenants  at  sufferance,  for  that  a  tenancy  at  sufferance  continues 
no  longer  than  both  parties  remain  in  the  same  situation  ;  that 
it  is  no  longer  a  tenancy  at  sufferance ;  where  the  disseisin 
commences,  the  tenancy  at  ^sufferance  ceases :   but  it  is  laid 
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gbkbral     after  the  expiration  of  the  term,  he  is  tenant  at  sufferance.^ 

Thb  Mayor   There  is  this  further  answer  to  be  given  to  it,  in  this  case,  that 
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MOUTB. 

Edward  III.  free  from  all  disseisins ;  that  there  is  no  particular 
act  done  by  any  of  the  defendants,  but  the  bare  continuance 
in  possession;  nothing  by  which  they  have  disseised  the  late 
Prince  of  Wales,  and  so  his  lease  to  Mr.  Hewer  is  a  good  one ; 
therefore,  I  am  of  opinion,  upon  the  whole,  that  the  plaintiff 
ought  to  recover  the  premises,  respectively  claimed  by  him,  and 
now  in  possession  of  the  several  defendants. 

The  only  question  that  remains  is,  as  to  the  account  of  profits, 
whether  it  shall  be  from  the  year  1719,  when  the  former  leases 
expired,  or  from  what  time :  as  to  Forrest,  the  account  must  be 
from  1745,  when  he  first  came  into  possession.    As  to  all  the 
other  defendants,  I  am  of  opinion,  that  the  account  ought  not  to  go 
any  further  back  than  the  time  of  filing  the  original  information. 
As  to  Buttal,  he  claims  title ;  denies  that  he  had  any  knowledge 
of  the  title  set  up  by  the  information ;  says,  he  and  his  father 
have  been  in  possession,  without  interruption,  for  seventy  years ; 
his  witnesses  say,  that  the  premises  have  been  constantly  re- 
paired by  him ;  he  swears,  that  he  has  laid  out  600Z.  in  repairs ; 
there  is  no  proof  against  him  of  any  notice ;  his  father  took  the 
assignment,  and  he  never  knew  any  thing  of  the  present  title. 
As  to  Martyn,  he  claims  title  under  his  father,  and  the  evidence 
does  not  come  up  to  the  point,  so  as  to  affect  him  ;  therefore,  it 
would  be  a-  hard  proceeding,  as  to  these  defendants,  who  have 
been  drawn  in,  by  the  negligence  of  the  officers  of  the  Crown,  to 
consider  these  premises  as  their  own  :  it  would  be  hard  to  carry 
t  •iw  ]       back  the  account  against  them  for  thirty  years.     *A8  to  the 
Corporation  of  Plymouth,  and  Brent,  though  they  have  been  all 
along  in  possession  of  part  of  the  premises,  yet  as  there  was  no 
act  done  by  them  to  defraud  the  Prince  of  his  title,  I  do  not  see 
why  the  account  should  be  carried  further  back  than  the  filing 
of  the  information. 

I  do  not  find  that  courts  of  equity  have  carried  these  accounts 
twrther  back  than  the  bringing  of  the  bill.     The  Duke  of  Bolton 
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years,  as  he  can  have  no  remedy  at  law  for  the  profits,  so  he  shall      gekebal 
have  none  in  equity.    It  is  his  own  fault  that  he  stays  so  long,   j,^^  mavor 
and  he  should  never  come  into  a  court  of  equity  for  relief  against     *^-  ^^  ^*^''^' 
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his  own  negligence.  Agreeable  to  this  was  the  opinion  of  Lord 
Hardwigke,  in  the  case  of  Dormer  and  FortescuCyl  that  where 
the  plaintiff  has  a  mere  legal  title,  as  was  that  case,  and  as  is 
the  present  case,  the  account  of  the  profit  shall  go  no  further 
back  than  the  bringing  of  the  ejectment  at  law,  or  the  filing  the 
bill  in  equity,  unless  he  has  been  barred  from  prosecuting  his 
right.  Nothing  of  that  kind  appears  here,  and,  therefore,  I  am 
not  for  carrying  the  account  of  profits  farther  back  than  the 
time  of  bringing  the  original  information. 

Leoge,  Baron : 

This  cause  has  run  into  an  extraordinary  great  length,  and 
considering  the  variety  of  facts  that  occur,  and  the  great  com- 
plication of  matter,  it  is  not  much  to  be  wondered  at;  and 
without  extraordinary  attention  and  diligence,  a  cause  of  this 
kind  could  not  have  been  brought  to  hearing.  I  think,  when 
the  facts  come  to  be  applied  to  the  several  points  that  occur, 
the  question  seems  to  be  very  plain,  and  as  it  has  been  so  fully 
opened  by  my  brother,  what  I  shall  say  will  lie  in  a  very  narrow 
compass.  There  was  some  objection  made  to  the  propriety  of 
proceeding  in  *this  case,  by  way  of  information ;  but  I  think  [  *io6  ] 
that  can  have  no  great  weight :  the  reason  given  for  it  is,  that 
here  are  several  defendants,  and  they  set  up  several  titles,  which 
being  all  joined  together,  in  one  information,  makes  it  very 
long.  The  answer  to  that  is,  that  it  was  the  same  information- 
exhibited  by  Sir  Jeffery  Palmer;  there  they  claimed  different 
titles ;  but,  in  truth,  the  right  set  forth  in  the  information,  and 
which  is  sought  to  be  established,  is  only  one  right ;  that  is, 
what  are  the  boundaries  of  Sutton  Pool,  and  the  Prince's  title 
to  Sutton  Pool  ?    That  is  the  only  right  set  up.§ 
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Parliament,  and  can  relate  to  nothing  else ;  but  supposing  it 
r  «i53  n  should  appear  that  it  related  to  sixty  years  before  the  bringing 
of  the  information,  then  this  plea  would  come  within  the  words 
of  exception  in  that  Act,  unless  the  King  had  been  answered  the 
rents,  or  it  appears  they  have  been  charged  upon  record,  and  he 
entitled  to  them.  What  is  the  case?  Lord  Arundell's  lease 
subsisted  till  1717,  and  then  there  is  no  pretence  to  say  that 
the  King  or  the  Dukes  of  Cornwall  were  not  in  possession,  when 
their  lessees  were  in  possession.  It  is  not  thirty  years  since  the 
lease  expired,  and  therefore  that  is  out  of  the  case.  The  next 
thing  is  as  to  the  general  Statute  of  Limitations,  and  as  to  that, 
in  the  first  place,  the  same  answer  may  be  given,  as  was  given 
before,  that  that  statute  never  ran.  It  is  upon  a  supposition 
that  from  the  death  of  Queen  Anne  the  Duchy  came  into  the 
hands  of  the  Prince  of  Wales,  who  was  only  a  subject,  and  that 
the  Statute  of  Limitations  would  run  against  the  Prince.  As  to 
that,  from  the  year  1714,  being  the  death  of  Queen  Anne,  to  the 
year  1727,  the  present  King  was  Duke  of  Cornwall  ipso  facto 
upon  her  death ;  till  1719  Lord  ArundeU's  lease  continued,  and 
till  1717  the  leases  derived  by  the  now  defendants  continued,  so 
that  during  that  time  till  1727,  the  Statute  of  Limitations  never 
could  have  run  against  the  King.  From  the  year  1727,  the  late 
Prince  of  Wales  became  Duke  of  Cornwall,  in  the  same  manner 
as  his  father  did,  not  as  heir  to  his  father,  but  by  the  charter  of 
Edward  III.  which  has  the  force  of  an  Act  of  Parliament,  it  is 
thrown  upon  him :  it  is  called  in  the  Prince's  case  a  revivifica- 
tion. From  that  time  till  the  year  1742,  when  the  lease  was 
[  •159  ]  made,  is  only  fifteen  *years,  and  to  1744,  when  the  information 
was  filed,  it  is  only  seventeen  years,  so  that  at  most  here  cannot 
be  at  that  time  more  than  seventeen  years  that  could  have  ran. 
This  goes  upon  a  supposition  that  the  Statute  of  Limitations 
could  affect  these  possessions  at  all,  which  I  conceive  it  cannot 
do.    I  think,  the  possessions  of  the  Duchy  are  so  guarded,  and 
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so  protected,  by  the  express  words  of  the  charter  of  Edward  III. 
which  is  determined  to  be  an  Act  of  Parliament,  that  the  Statute 
of  Limitations  cannot,  in  opposition  to  those  words,  affect  it.  It 
cannot  do  it  according  to  the  judgment  and  record  of  Parliament. 
By  them  it  appears,  that  the  possessions  are  so  annexed  to  the 
Duchy  of  Cornwall  that  they  cannot  be  dis-annexed,  but  by  Act  of 
Parliament;  that  is,  by  as  high  an  authority  as  they  were  origin- 
ally annexed.  The  judgment  in  Parliament  has  been,  that  there 
is  no  possibility  of  dis-annexing  of  them  but  by  Act  of  Parliament, 
and  that  was  the  foundation  of  the  Act  of  Parliament  which  was 
made  to  enable  the  Prince  of  Wales,  whilst  Duke  of  Cornwall, 
to  lease  these  possessions.  The  Act  21st  James  I.  was  made  to 
enable  the  then  Prince  of  Wales  to  lease  for  thirty-one  years,  or 
three  lives ;  and  it  is  observable  upon  that  Act,  that  though  it 
was  made  in  the  latter  end  of  the  reign  of  James  I.,  yet  in  1st 
year  of  the  reign  of  Charles  I.  the  same  Act  was  re-enacted  to 
enable  him,  who  was  then  King,  to  make  leases,  &c.  The  first 
recital  is,  that  the  then  Prince  of  Wales  had  agreed  to  let 
building  leases,  in  order  to  the  improvement  of  these  possessions, 
but  a  doubt  arose  whether  he  could,  being  then  King,  make 
leases.  In  the  1st  year  of  his  reign  there  was  no  Prince  of 
Wales,  and  he  had  before  held  it  as  Prince  of  Wales,  by  the 
charter  of  Edward  III.,  and  some  doubts  arising,  whether  he 
could  in  the  situation  he  was  then  in,  lease  at  all;  for  that 
reason  he  was  enabled,  by  an  Act  in  the  first  year  of  his  reign, 
to  make  leases ;  and  this  Act  has  been  constantly  renewed  from 
*time  to  time  whenever  a  Prince  of  Wales  came  into  possession : 
this  argument  will  also  hold  as  to  the  objection  of  there  being  an 
abatement :  as  to  that,  an  abatement  there  could  not  be,  because 
there  must  have  been  an  entry  of  a  stranger,  between  the  death 
of  the  ancestor  and  the  entry  of  the  heir,  to  make  an  abatement. 
At  what  time  could  that  happen  ?  There  could  be  no  abatement, 
no  disseisin,  against  Queen  Anne;  upon  her  death,  the  King 
had  this  estate  immediately  cast  upon  him.  The  whole  con- 
struction made  upon  that  Act  of  Parliament  seems  to  be,  that 
not  only  the  estate,  but  the  possession  of  the  Duchy,  is  given  to 
that  person,  who,  for  the  time  being,  shall  be  Prince  of  Wales 
not  by  way  of  descent.    Then  the  Prince  of  Wales  came  in  by  a 
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Thk  distinct  title  from  that  of  his  father ;  it  is  a  revivification  of  the 
ORKEMAh  whole  Duchy  in  him.  As  to  his  being  in  possession  of  it  as  a 
thb  Matoe  ^^y^^  prerogative,  I  do  not  know  that  the  Prince  of  Wales,  in 
Ac,  of  Ply-  any  instance,  dififers  from  other  subjects ;  though  he  is  the 
greatest  subject,  he  is  still  only  a  subject;  but  his  estate  and 
possessions  are  as  efifectually  secured  here,  as  if  he  had  a  per- 
sonal prerogative ;  it  is  a  parliamentary  prerogative  ;  they  have 
annexed  it  as  a  prerogative.  It  would  be  an  extraordinary  thing 
to  say,  that  the  Act  has  thrown  an  estate  upon  the  Prince,  the 
most  extraordinary  fee  that  ever  was  created,  and  has  made  it 
to  continue  inseparably  annexed  to  the  Grown,  and  indissoluble 
by  any  legal  means ;  and  at  the  same  time  to  say,  that  they 
have  still  left  it  to  be  separated  by  wrong  :  the  objections  as  to 
the  disseisin,  therefore,  must  fail :  there  could  be  none  against 
the  Crown ;  there  was  none  against  the  present  King.  The 
leases  did  not  expire  till  1717,  at  that  time  these  persons,  who 
held  over,  being  once  in  by  a  lawful  act,  there  could  be  no 
disseisin  against  them,  nor  against  the  late  Prince.  If  the 
Prince  is  to  be  considered  as  having  no  abatement,  or  disseisin, 
to  operate  against  him,  the  consequence  must  be,  that  he  was 
t  'K^i  ]  in  *posse8sion  ;  if  so,  Mr.  Veale  as  his  lessee,  must  be  entitled 
to  the  premises.  As  to  any  objection  arising  from  a  reversion 
being  in  the  Crown  as  resulting  from  the  prerogative,  as  in 
Dyer,  266,  I  do  not  apprehend  this  case  is  at  all  affected  by 
that ;  I  do  not  know  there  was  any  reversion  in  the  Crown  :  by 
the  construction  made  upon  it,  and,  throughout  the  whole  tenor 
of  the  Prince's  case,  it  is  plain  that  it  cannot  properly  be  called 
a  reversion;  the  estate  is  thrown  there  to  hold  till  another 
person  is  in  being,  in  whom  it  is  revived.  It  appears  from 
Carthew,  289,  that  though  this  estate  be  a  fee-simple,  it  is  not 
an  absolute  unqualified  fee  either  in  the  Prince,  or  the  King,  but 
it  is  in  the  nature  of  a  base  or  qualified  fee ;  therefore  I  do  not 
think  there  is  any  occasion  to  have  recourse  to  the  prerogative : 
the  Act  has  sufficiently  guarded  these  possessions. 

The  next  thing  is,  as  to  the  account  of  the  rents  and  profits, 
from  what  time  it  shall  be  decreed;  and  I  agree  with  my 
brother  Adams  in  that,  because  I  think  that  the  rule  in  a  court 
of  equity  is,  that  you  do  not  give  a  remedy  in  equity  for  the 
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mesne  profits  (any  more  than  you  do  at  law)  farther  back  than 
from  the  time  of  the  entry,  miless  where  there  shall  happen  to 
have  been  some  fraud,  or  other  extraordinary  accident  that 
differed  it  from  the  common  case.  Upon  that  foundation  was 
the  case  of  the  Duke  of  Bolton f\  and  other  cases ;  they  turned 
upon  that ;  where  there  appears  no  fraud  on  the  defendant,  they 
will  do  nothing  to  remedy  the  laches  of  the  plaintiff,  who  might 
have  prosecuted  his  right  sooner.  There  was  the  case  of 
Peachey,  in  which  an  infant  brought  a  bill  after  he  came  of  age  ; 
it  was  held,  that  though  he  should  be  allow^ed  six  years  from  the 
time  of  his  being  of  age,  yet  if  he  neglects  to  prosecute  within 
those  six  years,  the  Court  will  not  decree  him  an  account  during 
his  infancy  ;  for  that  reason,  as  there  does  not  appear  any  fraud 
or  concealment  in  the  ^parties,  I  think,  the  account  of  profits 
should  not  go  farther  back  than  the  time  of  filing  the  informa- 
tion. Then  as  to  the  several  defendants  here,  there  ought  to  be 
a  direction  to  deliver  possession.  As  to  the  Corporation,  though 
they  were  in  possession  long  ago,  yet  it  was  the  negligence  of  the 
other  side  that  they  did  not  take  the  advantage  of  it.  As  to 
Buttal  and  Martyn,  though  the  persons,  under  whom  they 
derived  their  right,  knew  the  title  of  the  Crown,  yet  it  does  not 
appear  that  they  knew  it :  one  claims  under  a  purchase  in  the 
time  of  his  father,  the  other  farther  back.  As  to  Forrest,  he  is 
to  account  from  the  time  of  his  purchase.  Therefore,  I  concur 
with  my  brother  Adams,  that  possession  be  decreed  to  Mr.  Yeale 
of  these  several  premises  in  the  possession  of  the  defendants ; 
and  that  they  account  for  the  profits  from  the  time  of  filing  the 
information. 


Thb 
Attobnby- 

(JENEBAL 

V. 

The  Mayor 
&c.  of  Ply- 
mouth. 


[  •162  ] 


Pabkeb,  Chief  Baron : 

I  had  prepared  some  notes  to  identify  the  premises,  but  it  has 
been  done  with  so  much  more  accuracy  by  my  brother  Adams, 
than  I  could  have  done  it,  that  I  shall  rest  it  there.  I  agree 
with  him  also  in  the  points  of  law  he  has  made  :  first,  that  the 
answer  put  in  to  the  former  information  by  the  Corporation,  is 
no  evidence  against  the  defendant  Martyn,  because  they  had 
made  over  their  title  to  his  ancestor,  before  they  put  in  that 
answer ;  and  for  the  same  reason,  I  think,  that  Curie's  answer 

t  P.  729,  ante. 
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The        was  evidence,  because  the  conveyance  made  by  him  was  subse- 

Oekebal    quent  to  the  putting  in  that  answer.    I  shall  now  consider  the 

Thb  Matob  P^"^*s  ^^  ^^^'    ^*  is  clear  that  the  argument  insisted  on  by  the 

&c.  of  Ply-    counsel  for  the  Crown  and  Mr.  Veale,  are  not  to  be  supported  ; 

MOUTH. 

that  there  was  a  particular  estate  in  Mr.  Veale ;  and  that  the 
reversion  was  in  the  Crown,  and  that  such  reversion  would 
protect  the  estate  from  any  bars  by  disseisin,  non-claim,  or  the 
Statute  of  Limitations. 

It  is  clear,  that  the  Crown  does  not  take  an  absolute  fee,  but 
1  *KS  ]  only  a  qualified  fee,  till  the  birth  of  the  King's  ^eldest  son, 
and  when  there  is  a  King's  eldest  son,  he  takes  a  fee  ;  but  it  is 
only  a  qualified  fee,  till  he  comes  to  the  Crown,  or  till  his  own 
death :  therefore,  that  argument,  of  the  reversion  being  in  the 
King,  is  not  well  founded ;  and  that  is  determined  in  the  case 
my  brother  has  mentioned. 

Let  us  see  whether  there  could  be  any  disseisin  in  this  case. 
Till  the  death  of  Queen  Anne,  in  1714,  the  Duchy  of  Cornwall, 
and  the  possessions  belonging  to  it,  were  in  Queen  Anne  ;  could 
there  be  any  disseisin,  upon  her  possession,  during  her  time  ? 
It  is  clear  there  could  be  no  disseisin,  or  abatement ;  upon  her 
demise  the  present  King  immediately  took  the  possessions  of  the 
Duchy  as  Duke  of  Cornwall.  Though  it  is  insisted  upon  by  the 
defendant's  counsel,  that  some  act  ought  to  be  done,  yet  the 
Prince's  case  clearly  shews  that  it  vested  immediately.  Lord 
Chief  Justice  Hale  was  of  opinion,  that  the  possessions  of  the 
Duchy  vest  without  any  act  done,  immediately  in  the  King's 
eldest  son :  therefore,  if  there  had  been  any  such  disseisin,  he 
would  have  taken  it  clear  and  purged  from  all  disseisins  ;  but  as 
to  the  premises  in  possession  of  Buttal  and  Martyn,  there  was  a 
lease,  granted  by  the  Crown,  that  subsisted  till  1719,  so  that 
there  is  no  pretence  of  a  disseisin.  And  if  you  carry  it  on 
till  1727,  when  it  was  vested  in  the  late  Prince  of  Wales,  it 
is  still  the  same :  the  same  parties  are  in  possession  from 
1719,  and  they  receive  the  rents,  and  do  not  pay  them  over  to 
the  owner :  that  is  all  that  is  done :  it  does  not  amount  to  a 
disseisin. 

Lord  Chief  Justice  Holt  takes  notice  of  the  circumstances  and 
ceremony  necessary,  when  an  estate  is  to  be  divested  out  of 
another,  and  where  it  is  to  vest  an  estate  that  is  vacant.    In  the 
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first  case,  an  entry  is  to  be  made,  because  of  the  vesting  the  The 

possession :  in  the  last  case,  the  law  does  that  ofiBce  for  the  genbbai. 

party,  and  vests  the  estate  immediately  in  him.    Wherever  the  ^^j^  mayoe 

act  does  not  *of  itself  import  a  disseisin,  there  can  be  none.  &c.  of  ply- 

MOUTH 

The  true  criterion  of  judging,  where  an  act  amounts  to  a  j.  ^^^^  ^ 
disseisin,  is  to  consider  qtu>  animo  it  is  done ;  that  must  appear 
clearly  and  manifestly  to  the  Court.  It  is  objected,  that  in  the 
present  case  it  does  not  appear  quo  animo  it  was  done.  The  true 
answer  to  that  is,  that  there  is  an  estate  given  in  fee,  unalien- 
able ;  and  the  consequence  of  judging  it  to  be  a  disseisin,  would 
disannex  it,  contrary  to  the  provision  of  the  charter  of  Edward 
III. ;  therefore,  I  think  it  cannot  do  that ;  and  as  it  cannot  be 
done  by  an  act  of  the  King,  or  the  Prince,  I  think  it  is  guarded 
from  all  acts  by  wrong,  and  therefore  it  clearly  continues 
annexed  to  the  Duchy. 

As  to  the  Statute  of  Concealments,  that  lias  been  sufficiently 
taken  notice  of,  and  I  shall  say  nothing  more  to  that. 

The  Statute  of  Limitations  stands  upon  the  same  principles  ; 
if  you  will  say  that  the  time  run  from  1719,  you  will  say  that 
the  Statute  of  Limitations  took  place ;  if  there  was  not  an  entry 
afterwards  it  will  exceed  the  time  of  the  statute ;  and  if  it  is  to 
run  from  that  time  till  1742,  there  is  twenty  years,  and  then, 
there  being  no  entry,  the  statute  takes  place.  What  is  the  con- 
sequence ?  The  consequence  is,  that  this  would  be  dis-annexing 
the  possessions  of  the  Duchy,  when  the  charter  was  made  on 
purpose  to  prevent  it.  If  it  be  to  run  only  from  the  time  the  late 
Prince  of  Wales  became  Duke  of  Cornwall,  it  is  not  twenty  years. 

The  objection  to  the  method  of  proceeding  has  been  fully 
answered ;  there  were  several  defendants  to  the  information  filed 
by  Sir  Geoffrey  Palmer ;  and  that  proceeding  was  liable  to  the 
same  objection. 

I  think,  as  to  the  last  question,  how  far  the  account  of  the 
profits  ought  to  go  back,  that  the  true  rule  is  to  give  it  from  the 
time  of  filing  the  information.  Who  is  it  that  is  in  fault  ?  The 
officers  of  the  King,  and  the  late  Prince  *of  Wales ;  and  it  would  [  'i^s  ] 
be  hard  to  punish  the  defendants  for  that,  especially  in  Buttal's 
case ;  he  has  laid  out  600Z.  in  repairs.  This  is  never  done  but 
where  there  is  some  fraud  or  concealment,  or  some  extraordinary 
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The 

Attobhey- 

Genebal 

r. 

The  Mator 

&c.  of  Ply- 

MODTH. 


act,  by  the  defendants.    The  case  of  the  Duke  of  Bolton  has 
been  already  mentioned. 

[The  Court  then  formally  declared  the  rights,  and  decreed 
accoimts  against  the  several  defendants  from  the  various  periods 
referred  to  in  the  above  judgments.] 


[The  following  is  the  substance  of  the  information,  as  stated 
by  Mr.  Baron  Wood  in  the  case  in  1811,  above  (p.  719,  ante) 
referred  to :  ] 


181 1.  In  the  17th  of  George  the  2nd,  Robert  Pauncefort,  *as  Attorney- 

General  of  Frederick  then  Prince  of  Wales,  and  Robert  Hewer 
liiL.  Term,  filed  an  information  or  bill,  stating,  that  upon  the  demise  of  his 
[  •ISO  ]  late  Majesty  George  the  First,  and  upon  the  accession  of  his 
then  Majesty  George  the  Second,  on  the  10th  of  June,  1727,  the 
Duchy  of  Cornwall  became  vested  in  the  Prince  as  first-bom  of 
the  then  King,  and  he  became  entitled  to  an  estate  of  inheritance 
therein  ;  and  among  other  things,  of  the  water,  soil  and  pool  of 
Sutton  near  Plymouth,  and  to  certain  emoluments,  &c.  thereto 
belonging,  and  to  all  houses,  cellars,  wharfs,  quays,  &c.  erected 
upon  the  ground  or  soil  of  the  said  water  or  pool :  That  by 
indenture  of  the  1st  of  March,  1742,  the  prince  demised  to  Hewer, 
Sutton  Pool,  with  the  appurtenances,  and  all  houses,  &c.  erected 
upon  the  ground,  to  the  Pool  belonging,  to  hold  for  thirty-one 
years,  at  a  rent,  and  under  certain  covenants :  That  his  then 
Majesty  George  the  Second,  by  his  letters  of  Privy  Seal,  dated 
the  15th  of  March,  in  the  fifth  year  of  his  reign  (in  the  year 
1782),  granted  and  assigned  to  the  Prince,  all  rents,  fines,  sums 
of  money,  debts,  and  demands  whatsoever,  owing  to  his  Majesty^ 
whilst  the  Duchy  belonging  to  him,  and  then  in  arrear,  before 
the  Prince  became  entitled  to  the  Duchy ;  by  virtue  of  which 
grant,  the  Prince  became  entitled  to  all  arrears  of  rent  from  the 
7th  of  February,  1719  (when  a  lease  to  Tregenna  and  Courtenay 
expired)  which  had  not  been  accounted  for  to  his  then  Majesty, 
when  Duke  of  Cornwall,  until  the  Prince's  succession  to  the 
Duchy ;  and  then  it  states  that  the  Prince,  by  grant  under  his 
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Privy  Seal,  dated  the  28th  of  June,  1748,  granted  to  Hewer  all 
arrears  of  rent,  due  to  him  in  his  own  right,  or  by  virtue  of  the 
said  grant  from  his  Majesty,  of,  and  for  the  messuages,  lands, 
<&c.  belonging  to  Sutton  Pool,  or  within  the  high-water  mark 
thereof,  which  became  payable  from  the  expiration  of  the  lease 
to  Tregenna  and  Courtenay  to  the  28th  of  February  then  last : 
"^Then  it  states,  what  the  true  and  ancient  bounds,  limits,  and 
extent  of  Sutton  Pool  were,  and  that  the  salt  water  ebbed  and 
flowed  over  the  sites  of  the  houses  in  question ;  and  then  come 
these  material  allegations,  to  which  I  beg  attention  may  be  paid. 
''And  so  it  did  and  doth  appear  by  an  inquisition  taken  on  the 
28th  of  August  in  the  18th  year  of  Charles  [the  Second,  and 
returned  into  this  Court,  in  pursuance  of  an  order  made  in 
Trinity  Term  in  the  same  year,  in  a  cause  then  depending  upon 
an  information  by  his  Majesty's  then  Attorney-General,  whan 
there  was  no  Duke  of  Cornwall,  against  the  Mayor  and  Com- 
monalty of  Plymouth,  Oliver  Ceely,  William  Jeflfery,  Joseph 
Hunney,  John  Ireland,  and  four  other  defendants ;  and  that  the 
said  metesy  limits  and  bounds  aforesaid,  do  include  the  several 
wharfs,  quays,  buildings,  or  places  aforesaid,  and  the  wharfs, 
quays,  or  places  called  Smart's  Quay,  &c.  and  that  divers 
encroachments  had  been  made ;  and  that  upon  hearing  of  the 
said  cause  on  the  21st  of  November,  in  the  18th  of  Charles  the 
Second,  and  after  a  trial  at  law,  at  the  bar  of  the  said  Court, 
had  been  had,  and  upon  long  debate  of  counsel  on  both  sides, 
it  was  declared  by  the  Court,  that  all  the  soil  of  the  said 
pool,  called  Sutton  Pool,  lying  within  the  limits  of  the  Bar- 
bican and  Causey,  within  the.  flux|  and]  reflux  of  the  sea  of 
ordinary  tides,  was  the  King's,  or  did  belong  to  his  Majesty, 
there  being  at  that  time  no  Duke  of  Cornwall;  and  it  was 
decreed  that  an  injunction  should  be  awarded  to  establish 
his  Majesty  in  the  possession  of  the  said  pool,  against  the  defen- 
dants in  that  suit,  and  all  claiming  under  them ;  and  it  was 
further  adjudged  for  his  Majesty  against  Ceely,  Ireland,  Hunney, 
and  Jeffery,  four  defendants,  that  the  ground  confessed,  by  their 
answers,  to  be  within  the  high  water-mark  (which  ground  is  in 
the  decree  particularly  specified)  and  the  buildings  thereon 
should  be  established ; "  but  as  to  all  other  buildings,  *quays, 


The 

Attoknby- 
Gekebal  to 
THE  Prince 

OF  Wales 

V. 

Match,  &c. 
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Plymouth. 
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The        and  erections,  and  matters  in  question,  the  Gonrt-did  not  deter- 

Okneral  to  mine  one  way,  or  the  other,  as  appears  by  the  inquisition  and 

^o /  vvales*  ^©cree :    It  then  states,  "  that,  during  the  usurpation,  several 

^,     «*•  encroachments  were  made  on  the  pool,  and  the  banks,  and  shores 

Matos,  &c.  r      » 

OF  thereof,  that  his  Majesty  King  Charles  the  Second,  after  his 

restoration,  by  letters  patent  under  his  great  seal,  demised  the 
said  water  and  pool  to  Lord  Arundell,  for  thirty-one  years,  and 
afterwards  by  subsequent  letters  patent,  dated  the  31st  of  August 
1676,  granted  the  same  premises  to  the  said  Lord  Arundell,  for 
a  further  term  of  fifteen  years;    and  that  King  William  and 
Queen  Mary  afterwards,  on  the  20th  of  January,  1691,  demised 
the  said  premises,  at  the  request  of  Lord  Arundell's  adminis- 
trators, to  Tregenna  and  Courtenay,  for  a  further  term  of  fifteen 
years,  which  expired  on  the  7th  of  February,  1719 :  "  It  then 
states,  that  subsequent  to  the  hearing  of  the  said  cause.  Lord 
Arundell  recovered  possession  by  judgments  in   ejectment  of 
several  of  the  quays,  wharfs,  and  buildings  in  question,  in  the 
said  cause,  touching  which  no   decree  was  made  by  the  said 
Court,  on  the  said  hearing  :  It  then  alleges,  that  Lord  Arundell 
caused,  or  permitted  several  other  houses,  &c.  to  be  erected  in 
the  said  pool,  within  high-water  mark,  and  made  several  leases, 
grants,   or  settlements  thereof,   and  received   rents,  fines,  or 
other  considerations  for  the  same  ;  that  the  pool,  together  with 
all  the  houses,  &c.  are,  and  since  1742  have,  by  virtue  of  that 
lease,  been  vested  in  Hewer,  and  that  he  is  entitled  to  all  rents, 
unaccounted  for,  since  the  7th  of  February,  1719,  when  the  term 
to  Tregenna  and  Courtenay  expired :  Then  it  charges,  that  the 
confederates,  or  those  under  whom  they  claim,  have  by  intru- 
[  •!«?  ]       sion    and    fraud     *     *  and   *without  valuable    consideration, 
gained  a  wrongful  possession  of  and  in  the  several  other  houses, 
&c.  or  received  the  rents  and  profits  thereof ;  and  that  they  had 
applied  to  them  to  deliver  possession,  and  to  account  for  the 
rents  and  profits,  which  they  refused  to  do  :  and  the  bill  charges 
that  the  defendants  came  into  possession  by  intrusion  on  the 
nj-ht  of  the  Prince  or  his  predecessors,  or  by  virtue  of  some  lease, 
Rrant,  or  authority  from  the  lessees  or  persons  claiming  under 
the  Prince  or  his  predecessors,  which  leases  had  expired  :    *    * 
Xhen  It  says,  that  the  said  defendants,  or  those  under  whom 
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they  claim,  have  paid  rents,  fines,  and  other  payments  to  the         The 

Attorney* 

lessees  of  Lord  Arundell  or  his  agents,  or  stewards,  particularly  to  qekeral  to 

John  Jane,  who  rented  the  pool  for  several  years:    Then  it  ™p  ^ales^ 

alleges,  that  Martyn's  premises  are  the  same,  as  were  decreed 

against  Joseph  Hunney,  under  whom  he  claims  title ;  it  then 

alleges  that  several  other  of  the  premises,  now  in  the  occupation 

of  the  defendants,  are  the  same  premises,  which  by  the  decree 

were  decreed  against  Oliver  Ceely,  John  Ireland,  Joseph  Hunney, 

and  William  Jeffery,  or  some  or  one  of  them,  or  afterwards 

recovered  by  judgments, in  ejectment  at  law,  as  defendants  well 

know  :     *     *     The   information  then  proceeds  to  interrogate, 

as  to  the  facts  alleged,  and  whether  the  defendants,  or  those 

under  whom  they  claim,  ever  *held  any  of  the  premises  under  a 

lease,  grant,  or  permission  of  the  Prince,  or  his  lessees ;  and 

whether  they  have  paid  any  rent,  and  particularly  to  John  Jane : 

and  then  the  information  prays,  that  they  may  peruse  their 

evidences  and  writings,  and  may  set  forth  the  contents  of  all 

entries,  touching  the  matters  in  question ;    and  may  produce 

the  same  as  the  Court  shall  direct :  and  that  they  may  come  to 

an  account  for  the  rents  and  profits ;  and  that  the  right  to  the 

inheritance  may  be  established  in  the  Prince ;    and  Hewer  let 

into  possession  for  his  term.     ♦     ♦     * 


[  •IDS  1 


EXCH.  EASTER  TERM. 


THE  KING   V.   EOBINSON  and   Others. 

(Wightwick,  386—394.) 

A.  bequeathed  an  annuity  to  B.  as  an  unalienable  proylsion  for  his 
personal  use  and  support,  not  subject  to  be  anticipated  or  alienated,  or 
liable  to  his  debts,  control,  or  engagements,  with  a  proviso  that  if  B. 
should  sell,  assign,  transfer,  or  make  over,  demise,  mortgage,  charge, 
or  otherwise  attempt  to  alienate  the  said  annuit}%  or  should  do  or 
execute  any  act,  deed,  matter,  or  thing  to  charge,  alienate,  or  affect  the 
same,  it  should  thereupon  be  suspended :  IIeld«  that  the  annuity  was 
not  forfeited  by  the  outlawry  of  B. 

This  was  a  scire  facias  to  recover  debts  due  to  an  outlaw,  tried 
before  Macdonald,  Chief  Baron,  in  London  at  the  sittings  after 

3  B  2 


1811. 
May  7, 
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Turn  Kino    Michaelmas  Term  in  the  49th  of  the  King,  when  a  verdict  was 
BoBivBON.    found  for  the  defendants,  upon  the   Ist  issue,  generally;  and 
upon  the  2nd,  subject  to  the  opinion  of  the  Court,  on  a  case, 
which  (as  far  as  is  material  to  be  stated)  was  as  follows  : 

Mrs.  Ann  Wood,  by  will,  bearing  date  the  27th  of  June,  1808, 
after  making  several  bequests,  devised  to  Col.  James  Capper,  of 
Cathays,  near  Cardiff,  in  the  county  of  Glamorgan,  and  Daniel 
Bobinson,  of  Gray's  Inn,  in  the  county  of  Middlesex,  Gentleman, 
several  freehold  and  copyhold  premises,  describing  them,  and  all 
the  rest  and  residue  of  her  real  and  personal  estate  upon  the 
following,  among  other,  trusts,  (viz.) :  ''  Upon  trust,  by  and  out  of 
the  residue  of  the  rents,  interest,  dividends,  and  profits  thereof, 
respectively,  to  pay  and  allow  unto  my  said  son  Bobert  Wood 
one  annuity  or  clear  yearly  sum  of  400L  of  lawful  money  of 
Great  Britain,  as  an  unalienable  provision  for  his  personal  use 
and  support,  for  and  during  the  term  of  his  natural  life,  and  not 
otherwise,  and  so  that  the  same  annuity,  or  any  part  thereof,  shall 
not  be  subject  or  liable  to  be  anticipated,  or  alienated,  or  be,  or 
become,  in  any  manner,  liable  to  his  debts,  control,  or  engage- 
ments ;  And  my  will  is,  that  the  said  annuity  shall  be  payable 
and  paid  from  the  day  of  my  decease  to  my  said  son,  from  time 
to  time,  when,  and  as  the  same  shall  become  due,  and  not  be- 
fore, by  four  equal  quarterly  payments,  free  from  the  legacy  or 
annuity  duties,  and  from  all  other  impositions  and  deductions 
whatsoever;  provided  nevertheless,  and  I  do  hereby  expressly 
will,  order,  declare,  and  direct,  that  in  case  my  said  son  Bobert 
•;^  *as7  ]  Wood  shall  at  any  time  *sell,  assign,  transfer,  or  make  over, 
demise,  mortgage,  charge,  or  otherwise  attempt  to  alienate  the 
said  annuity  or  yearly  sum  of  4002.  herein-before  provided  for 
his  personal  support,  or  any  part  thereof,  to  any  person  or 
persons  whomsoever,  or  shall  make,  do,  and  execute,  or  cause  or 
procure  to  be  made,  done,  and  executed  any  act,  deed,  matter,  or 
thing  whatsoever  to  charge,  alienate,  or  affect  the  said  annuity 
or  clear  yearly  sum  of  4002.,  or  any  part  thereof,  then  and  from 
thenceforth  my  said  trustees  or  the  survivor  of  them,  his  heirs, 
executors,  administrators  and  assigns,  or  either,  or  any  of  them, 
shall  and  may,  and  they  and  each  and  every  of  them  are,  and 
is,  hereby  fully  authorized,  and  directed  to  withhold  or  suspend 
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the  said  annuity,  or  either  wholly  or  partially  to  refuse  to  pay  Thb  Kiko 
the  same,  or  any  part  thereof,  in  future,  as  to  themselves  shall  robinbok. 
seem  best ;  it  being  my  intent,  that  in  any  such  case,  my  said 
trustees,  or  the  survivor  of  them,  his  heirs,  executors,  or  adminis- 
trators, shall  have  full  power,  either  to  suspend,  or  finally  to 
determine,  and  make  void  the  said  annuity,  or  any  part  thereof, 
or  otherwise  to  act  in  regard  thereto,  as  they  in  their  judgment 
may  think  fit,  any  thing  to  the  contrary  notwithstanding ;  And 
further,  that  in  case  of  such  forfeiture  or  determination  of  the 
said  annuity,  my  said  trustees,  and  the  survivor  of  them,  his 
heirs,  executors,  administrators  and  assigns,  respectively,  shall 
and  may,  from  thenceforth,  stand  possessed  of,  or  interested  in, 
and  to  pay,  apply,  and  dispose  of  the  rents,  interests,  dividends, 
issues,  and  profits,  and  all  other  the  income  of  the  premises,  out 
of  which  the  said  annuity  or  yearly  sum  of  400L  is  herein-before 
directed  to  be  paid  or  provided  for  my  said  son  Eobert  Wood,  as 
aforesaid,  and  every  part  thereof ;  upon  the  several  other  trusts, 
and  to  and  for  the  several  intents  and  purposes  herein-after 
expressed  and  declared  of  and  concerning  the  same,  and  from 
*and  immediately  after  the  decease  of  my  said  son  Robert  Wood,  [  'SSS  ] 
or  other  sooner  determination  of  the  said  annuity,  upon  trust,  to 
pay  one  annuity  or  clear  yearly  sum  of  800Z.  part  of  the  said 
annuity  of  400Z.  unto  Mrs.  Frances  Wood,  now  the  wife  of  the 
said  Robert  Wood,  and  mother  of  Henry  Robert  Wood  and 
George  Francis  Wood  therein-after  named,  by  like  quarterly 
payments,  during  the  term  of  her  natural  life,  for  her  sole  and 
separate  use  and  benefit,  free  from  the  debts  and  control  of  any 
husband,  and  her  receipt  or  receipts,  notwithstanding  her 
coverture,  to  be  a  sufficient  discharge  for  the  same." 

Mrs.  Wood  died  on  the  6th  Dec.  1808,  and  the  will  was  duly 
proved  by  the  said  James  Capper  and  Daniel  Robinson,  but  from 
that  time  until  the  time  of  his  death  herein-after  mentioned,  the 
said  Daniel  Robinson  took  the  entire  management  of  the  trust 
concern  upon  himself.  Robert  Wood,  the  devisee  in  the  above 
will,  in  consequence  of  pecuniary  difficulties  quitted  England, 
some  time  back,  and  has  been  residing,  and  still  resides,  at 
Vienna.  On  Monday  next  before  the  Feast  of  St.  John  the 
Baptist,   1807>  an  outlawry  was  completed  against  the  said 
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Tms  KtsG  Robert.  Wood,  at  the  suit  of  Obadiah  Legrew  Hesse,  upon  a  bond 
itoBHssox.  die^ted  the  20th  of  May,  1795,  for  the  sum  of  1,219/. :  On  the 
15th  of  June,  1807,  the  said  Obadiah  Legrew  Hesse  gave  notice 
to  the  said  Daniel  Robinson  of  the  outlawry,  and  that  if  he  paid 
the  annuity  after  such  notice,  he  would  be  personally  responsible : 
On  the  9th  of  October,  1807,  the  said  Daniel  Robinson  sent 
notice  to  the  said  Robert  Wood  at  Vienna  by  letter,  which  after 
referring  to  the  will  of  Mrs.  Ann  Wood,  and  proceedings  to 
outlawry  by  Mr.  Hesse,  concluded  as  follows :  "  These  seyerai 
proceedings  being  in  the  judgment  of  us  the  said  James  Capper 
and  Daniel  Robinson  a  full  and  sufficient  authority  for  us,  under 
and  by  virtue  of  the  power  given  to  us  as  above-mentioned,  to 
withhold,  suspend,  or  determine  and  make  void  the  same  annuity; 
[  *3st*  J  *I  do  therefore,  for  and  on  behalf  of  myself  and  the  said  James 
Capper,  hereby  give  you  notice,  that  wo  shall  not  from  hence- 
forth pay  you  the  said  annuity  or  any  part  thereof,  but  that  we 
shall  from  henceforth  altogether  withhold  and  suspend  the  same 
annuity  and  every  part  thereof,  under  and  by  virtue  of  the  power 
so  given  to  us,  and  the  same  annuity  and  every  part  thereof  is 
hereby  withheld  and  suspended  accordingly ;  and  we  shall, 
pursuant  to  the  said  will,  from  henceforth  pay,  apply,  and  dispose 
of  the  several  funds,  out  of  which  the  said  annuity  is  directed  by 
the  said  will  to  be  paid,  upon  the  several  trusts  and  for  the 
intents  and  purposes  in  the  said  will  expressed." 

By  capias  utl4igatum,  bearing  teste  the  6th  of  Nov.  1807,  the 
Sheriffs  of  London  were  directed  to  inquire  what  goods  and 
chattels,  lands,  tenements,  estate,  and  effects  Robert  Wood  then, 
or  on  the  said  Monday  next  before  the  Feast  of  St.  John  the 
Baptist  in  the  47th  year  aforesaid,  had  in  their  bailiwick,  and 
that  they  should  make  the  same  known  to  our  lord  the  King's 
Justices  at  Westminster,  in  eight  days  of  St.  Martin  then  next 
following :  On  the  17th  of  Nov.  1807,  an  inquisition  was  taken 
l>efore  the  said  Sheriffs  of  London,  by  virtue  of  the  said  writ : 
The  substance  of  their  return  was  that  the  said  Robert  Wood 
was>  at  the  time  mentioned  in  the  writ,  seised  and  possessed  of 
the  above-mentioned  annuity,  and  that  lOW.  for  one  quarterly 
ivivraent  became  due  on  the  6th  of  Sept.  1807,  and  which  said 
annuity  or  yearly  sum  of  400/.  and  also  the  said  sum  of  lOOZ. 
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the  said  Sheriffs  had  taken  and  seised  into  his  Majesty's  hands,     The  King 
as  by  the  writ  they  were  commanded.  Robinsok. 

The  days  of  payment  under  the  will  of  Mrs.  Wood  being  the 
6th  of  September,  the  6th  of  December,  the  6th  of  March,  and 
the  6th  of  June,  three  more  payments  under  the  said  annuity 
have,  since  the  said  inquisition,  and  before  the  suing  out  of  the 
present  scire  facias,  become  *due  to  the  said  Bobert  Wood,  if  the  C  *3^  ] 
said  annuity  is  still  due  and  payable  to  him :  On  the  6th  day  of 
July,  1807,  the  said  Daniel  Bobinson  accepted  a  bill  drawn  upon 
him  and  dated  by  the  said  Col.  Bobert  Wood  at  Vienna  the  1st 
day  of  May,  1807,  in  favour  of  Messrs.  Fues  of  Vienna,  which 
said  bill  the  said  Daniel  Bobinson  paid  on  the  4th  day  of  August 
then  following  for  the  quarterly  payment  of  the  said  annuity  due 
on  the  6th  day  of  September,  1708,  and  in  order  that  the  same 
might  reach  Vienna  on  the  day  the  annuity  was  due. 

On  the  8th  of  December,  1807,  the  said  Daniel  Bobinson  died, 
having  duly  appointed  the  defendants  his  executrix  and  executor, 
who  have  proved  his  will.  Sincd  the  notice  of  the  9th  October, 
1807,  the  funds  out  of  which  the  said  annuity  used  to  be  paid, 
have  been  applied  to  the  other  trusts  of  the  will  of  Mrs.  Wood. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
Crown  was  entitled  to  recover  from  the  defendants  under  the 
scire  facias  stated  in  the  pleadings  any,  and  what  sums  of  money, 
arising  from  the  said  annuity  mentioned  in  the  said  will  of  the 
said  Ann  Wood.  If  the  Crown  was  entitled  to  recover  any  sum 
or  sums  of  money,  the  verdict  to  be  entered  for  the  Crown  for  so 
much  ;  if  the  Crown  was  not  entitled  to  recover  any  sum  or  sums 
of  money,  the  verdicts  entered  for  the  defendants  on  both  issues 
were  to  stand. 

This  case  was  twice  argued;  the  first  time  by  VaughaUy 
Serjt.,  for  the  Crown,  and  Dauncey  for  the  defendant ;  and  the 
second  time  by  BoUand  for  the  Crown,  and  Puller  for  the 
defendant ;  and  judgment  was  this  day  given  by 

Macdonald,  Chief  Baron  :  -a/«y  7. 

In  this  case  there  has  been  much  delay,  which  has  arisen 
principally  from  a  great  desire  to  find  out  what  was  the  object  of 
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The  Kiso    the  testatrix,  in  the  words  of  this  will,  and  to  see  whether  the 
Robinson,    expressions,  by  which  that  intent  was  to  be  carried  into  execu- 
tion, are  sufficient. 
[  391  ]  This  is  a  scire  facias  brought  against  the  two  executors  of  Mrs* 

Ann  Wood,  who  made  a  will,  bearing  date  the  27th  of  June  in  the 
year  1808,  in  which,  after  making  several  bequests,  she  devised 
to  Colonel  James  Capper,  and  Daniel  Robinson  of  Gray's  Inn^ 
gentleman,  several  estates,  describing  them,  and  all  the  rest  and 
residue  of  her  real  and  personal  estate,  among  other  trusts,  to 
pay  and  allow  to  her  son  Robert  Wood,  one  annuity  or  clear 
yearly  sum  of  four  hundred  pounds  of  lawful  money  of  Great 
Britain  as  an  unalienable  provision  for  his  personal  use  and 
support;  but  with  the  following  condition:  "Provided  never- 
theless, and  I  do  hereby  expressly  will,  order,  declare,  and 
direct,  that  in  case  my  said  son  Robert  Wood  shall,  at  any  time, 
sell,  assign,  transfer,  or  make  over,  demise,  mortgage,  charge, 
or  otherwise  attempt  to  alienate  the  said  annuity  or  yearly  sum 
of  four  hundred  pounds,  hereinbefore  mentioned  for  his  personal 
support,  or  any  part  thereof,  to  any  person  or  persons  whomso- 
ever, or  shall  make,  do,  and  execute,  or  cause  or  procure  to  be 
made,  done,  and  executed  any  act,  deed,  matter,  or  thing  what- 
soever to  charge,  alienate,  or  afifect  the  said  annuity  or  clear 
yearly  sum  of  four  hundred  pounds,  or  any  part  thereof,  then 
and  from  thenceforth  my  said  trustees,  or  the  survivor,  shall"  do 
so  and  so ;  that  is,  she  gives  it  over  to  other  uses  upon  the  for- 
feiture or  determination  of  that  annuity. 

Mr.  Robert  W^ood,  the  annuitant,  was  indebted  to  a  gentleman 
of  the  name  of  Legrew  Hesse  in  a  sum  little  short  of  1,800Z.,  at 
a  time  when  three  quarterly  payments  were  due ;  Mr.  Hesse  sued 
him  to  outlawry ;  and  the  question  of  course  wiD  be,  whether 
those  three  quarterly  payments  of  this  annuity  of  4001.  were  or 
were  not  forfeited,  according  to  the  terms  of  this  will,  and  there- 
fore no  longer  in  Robert  Wood,  by  virtue  of  the  outlawry,  but  to 
serve  the  ulterior  trusts  specified  in  this  will :  That  is  the  ques- 
L  *392  ]  tion.  Now,  in  order  to  get  at  the  true  construction  *of  the  will, 
one  must  look  first  at  the  condition  of  the  will  itself,  and,  having 
got  the  true  interpretation  of  the  condition  itself,  see  ^how  far  it 
can  or  cannoi;  answer  the  expectations  of  the  testatrix ;  the  con- 
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dition  is  the  important  part,  and  mast  bind  the  Court :  now,  Tbe  Kino 
without  pointedly  laying  my  finger  on  every  word,  it  is  clear  that  robinsok. 
these  are  all  positive  acts  to  be  done  by  him,  and  we  must  recol- 
lect, that  this  is  a  forfeiture,  and  before  we  pronounce  a  forfeiture, 
we  must  be  satisfied  the  condition  has  been  broken.  These, 
which  were  spoken  of,  are  all  positive  acts  :  let  us  see  what  an 
outlawry  amounts  to,  compulsory  process  on  the  part  of  the 
Crown  on  the  contumacy  of  a  subject ;  that  is  no  positive  act  of 
the  party ;  and  where  negative  acts  will  serve  the  purpose,  there 
are  always  to  be  found  other  words  introduced. 

The  two  cases  on  the  subject,  that  are  the  most  important  to 
shew  the  distinction,  are  Dommett  v.  Bedford,^  and  Doe  on  the 
demise  of  Mitchinson  v.  Carter. I  Now,  I  would  mention  for  the, 
sake  of  any  gentleman  being  able  to  correct  the  marginal  note  in 
the  former  case  (as  it  may  mislead  any  person  and  give  useless 
trouble),  that  the  marginal  note  states  "  that  £.  should  not 
alienate,"  whereas  the  most  important  words  are ''  that  it  should 
not  on  any  account  be  alienated : "  Now,  what  was  that  case  ? 
That  was  the  case  of  a  will,  which  gave  an  annuity  of  80Z. 
to  a  woman,  expressing  that  it  should  not  be  subject  to  the 
debts  or  control  of  the  husband,  that  it  should  be  paid  to 
herself  only,  and  that  her  receipt,  and  no  other,  should  be  a 
sufficient  discharge;  and  then  there  are  these  words:  '^the 
testator's  intent  being  that  the  annuity,  or  any  part  thereof, 
shall  not  on  any  account  be  alienated  "  (not  saying  by  what 
means,  whether  by  her  means  or  any  other  means,)  '*  for  the 
whole  term  of  her  life,  or  for  ♦any  part  of  the  said  term,  and  if  C  *^^^  1 
the  same  shall  be  so  alienated,  the  said  annuity  shall  immedi- 
ately thereupon  cease  and  determine ;  "  and  then  he  left  the 
same  annuity  to  two  nephews,  in  the  same  terms ;  it  so  happened 
that  one  of  these  parties  became  a  bankrupt,  there  was  an 
assignment  of  his  effects,  and  it  was  held  there  that  the  annuity 
ceased,  because  of  the  general  expression  ''  that  it  should  not  be 
alienated,"  meaning  by  any  means  whatever ;  and  if  that  had 
been  the  case  in  the  present  instance,  which  frequently  happens 
in  cases  of  bankruptcy,  if  those  were  the  words,  those  words 
being  thought  sufficient  to  devest  it,  it  would  become  alienated. 

t  6  T.  B.  6S4.  }  4  B.  B.  586  (8  T.  B.  57). 
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The  Kixu  Let  us  look  to  the  other  case;  there  the  party  .agreed  not  to 
BoBiKsoK.  let,  set,  assign,  transfer,  make  over,  barter,  exchange,  or  other- 
wise part  with  the  indenture,  under  which  he  held  the  estate ; 
however  this  party  gave  a  warrant  of  attorney,  under  which  the 
estate  was  taken  in  execution  and  sold,  but  that  was  held  no 
forfeiture.  Lord  Ebnton  says,  that  covenants  may  be  intro- 
duced into  a  lease  to  prevent  the  term  passing  under  a  conunis- 
sion  of  bankruptcy,  or  being  taken  in  execution  against  the 
tenant,  and  that  they  are  now  very  common  things,  that  the 
words  used  in  that  lease  all  referred  to  acts  to  be  done  by  the 
tenant  himself,  but  that  the  proceeding  upon  the  warrant  of 
attorney,  and  judgment  up,  was  not  an  act  done  by  the  tenant, 
but  was  a  proceeding  in  invitum  ;  that  the  giving  the  warrant  of 
attorney  to  confess  judgment,  was  to  be  considered  as  nothing 
more  than  the  doing  an  act  to  save  the  expense,  attending  the 
actual  prosecution  of  the  suit,  which  was  to  be  considered  the 
same  as  an  adverse  proceeding  only ;  but  that  if  the  warrant  of 
attorney  had  constituted  any  specific  lien  on  the  estate,  that 
would  perhaps  have  come  within  the  words  of  the  covenant ;  and 
he  says  that,  unless  the  C!ourt  were  to  carry  this  further  than  the 
[  *394  ]  words,  he  does  *not  think  that  that  was  an  alienation,  within  the 
meaning  of  the  covenant.  Mr.  Justice  Lawrence,  in  that  case, 
searched  with  great  diligence  into  the  few  older  cases  to  be  found, 
and  it  is  a  valuable  report  shewing  his  research  on  the  subject ; 
none  of  them,  however,  seem  to  me  to  bear  materially  on  the 
present  case :  but  he  says  the  case  of  Dommelt  v.  Bedford  "  is 
very  distinguishable  from  the  present;  for  there  it  was  the 
testator*s  intention,  that  the  annuity  should  be  paid  to  the 
annuitant,  so  long  only  as  the  latter  should  be  able  to  re- 
ceive it." 

Now  the  words  here,  not  being  so  large  as  those  in  Dommeti  v. 
Bedfordy  but  being  much  more  conformable  to  those  in  Doe  on 
the  demise  of  Mitchinion  v.  Carter^  the  true  interpretation  of 
them  seems  to  be,  that  they  are  words  requiring  a  positive  act  to 
be  done  by  the  annuitant ;  and  that  the  seizure  of  this  money  by 
virtue  of  the  outlawry,  for  the  benefit  of  the  King,  (for  so  we 
must  consider  it,  whatever  he  in  his  benignity  may  be  pleased  to 
do,)  cannot  as  we  conceive  fall  within  the  words  of  the  will,  so  as 
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to  create  a  forfeiture ;  and  that  therefore  the  verdict,  which  was  The  Kino 

entered  for  the  defendant,  must  now  be  entered  for  the  Crown,  as  RoBiNaoK. 
to  the  three  last  quarterly  payments  of  the  annuity. 


GANT  v.  LAURENCE  and  Another.  isu- 

3iay  9,  IS. 
(Wightwick,  395—3970  Ll 

A  bequest  to  A.  and  B.,  with  a  direction  that  B.  shall  daring  his  [  395  ] 
minority  be  maintained  and  educated  out  of  the  fund,  and  that  if  B. 
should  wish  to  be  put  out  apprentice,  a  competent  sum  should  be  raised 
out  of  the  fund  as  an  apprentice-fee  for  the  use  of  B.,  and  in  part  of 
the  share  to  which  he  would  be  entitled,  held  to  create  a  tenancy  in 
common. 

Richard  Gant  the  elder,  by  his  will,  dated  November  5th,  1802, 
after  giving  to.  his  two  sons  Richard  Gant  and  John  Gant,  all  his 
personal  estate  '^  to  hold  unto  his  said  sons  Richard  and  John 
Gant,  their  executors,  administrators,  and  assigns  for  ever," 
charged  with  the  payment  of  501.  a  piece  to  his  three  daughters, 
and  an  annuity  of  16i.  to  his  widow,  directed  as  follows :  "  pro- 
vided also,  and  my  will  and  mind  further  is,  and  I  do  hereby 
order  and  direct,  that  my  said  son  John  Gant  shall,  during  his 
minority,  be  maintained  and  educated  from  and  out  of  the  pro- 
duce of  my  said  farm,  and  the  personal  estate  and  effects  hereby 
given  and  bequeathed,  and  in  case  he  shall  be  minded  and 
desirous  to  be  put  out  apprentice  to  any  trade  or  calling,  then 
that  a  competent  sum  of  money  shall  be  raised  from  and  out  of 
my  said  effects,  as  an  apprentice  fee,  for  the  use  of  my  said  son 
John,  and  in  part  of  the  share  to  which  he  will  become  entitled, 
in  the  surplus  of  my  said  effects,  after  paying  thereout  the 
legacies,  annuity,  and  other  charges,  to  which  the  same  are  hereby 
made  subject  as  aforesaid." 

The  testator  died  in  the  month  of  November,  1803,  and 
Richard  Gant  the  younger  also  died  in  the  year  1805,  having 
given  by  his  will  all  the  property  that  he  died  possessed  of,  to 
his  mother  Mary  Gant  (the  plaintiff),  to  be  enjoyed  by  her 
during  her  natural  life,  or  so  long  as  she  remained  the  widow  of 
his  late  father,  and  to  be  disposed  of  according  as  she  thought  fit 
at  the  time  of  her  decease,  provided  she  remained  the  widow  of 
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Qakt       his  late  father ;  and  having  appointed  her  sole  execatrix,  and  the 

Laub'ekcb    defendant   Laurence,  a  trustee.    The  plaintiff   filed  her    biD 

and  Another,    against  Laurence  and  John  Gant  for  an  account  of  the  personal 

!"  *396  ]       estate  and  effects  of  Bichard  *6ant  the  younger,  and  praying 

that  the  surplus  might  be  ascertained  and  paid  to  the  plaintiff,  or 

placed  out  at  interest,  and  properly  secured  for  the  benefit  of  the 

plaintiff,  or  whoever  was  entitled  to  it  under  the  will  of  Bichard 

Gant  the  younger.     To  this  bill  the  defendants  put  in  their 

answers ;   the  defendant  John  Gant  by  his,  submitting  to  the 

Court,  whether  he  and  his  brother  became  entitled   to  such 

residue  under  their  father's  will,  as  joint-tenants,  or  as  tenants 

in  conmion. 

The  Solicitor-General,  and  Weir,  for  the  plaintiff,  contended 
that  the  words  in  the  will  of  Bichard  Gant  the  elder  amounted  to 
a  severance  or  distribution,  and  that  the  Courts  in  all  such  cases 
lean  to  a  tenancy  in  common.    Ke,w  v.  Rouse  A 

Martin,  and  D.  Jones  for  the  defendants  : 

Notwithstanding  the  present  leaning  of  courts  of  equity  to 
support  a  tenancy  in  common,  yet  they  still  require  words  of 
severance,  or  what  is  tantamount,  something  to  be  done  which 
severs  the  estate.  Morley  v.  Bird,X  Stuart  v.  Bruce, %  Li  the 
present  case,  the  words  of  severance  (if  any)  are  of  the  interest, 
not  of  the  principal,  and  it  was  laid  down  by  Lord  Eldon,  in  the 
case  of  Crooke  v.  De  Vandes,'}  "  that  it  would  be  too  loose  to  hold 
that,  because  there  is  a  tenancy  in  common  in  the  interest,  there 
is  also  in  the  capital." 

May  13.      Macdonald,  Chief  Baron : 

The  principle  with  regard  to  a  tenancy  in  common,  is  now 
clearly  settled ;  wherever  the  words  amount  to  a  severance  or 
distribution  of  the  estate,  the  legatee  takes  as  tenant  in  common : 
In  the  present  case  the  further  provision  for  apprenticing  his 
younger  son,  is  quite  inconsistent  with  a  joint  tenancy;  the 
testator  here,  after  direction  that  his  son  John  Gant  shall,  during 

t  I  Yem.  353.  §  3  Yes.  632. 

I  4  B.  B.  106  (3  Yes.  628).  ||  9  Yes.  206. 


TOL.xn.]       1811.    EX.    WIGHTWICK,  396—397.  749 

his  minority,  be  maintained  and  educated  out  of  the  produce  of       Oakt 
his  farm,  and  the  ^personal  estate  and  effects  thereby  given  and    Laurence 
bequeathed,  proceeds  to  direct,  that  in  case  he  shall  be  minded  *"^  Another. 
and  desirous  to  be  put  out  apprentice  to  any  trade  or  calling,      ^      *  ^ 
then,  that  a  competent  sum  of  money  shall  be  raised  from  and 
out  of  his  effects,  as  an  apprentice  fee,  for  the  use  of  his  said  son 
John,  and  in  part  of  the  share  to  which  he  will  become  en- 
titled; these  last  words,  ^'in  part  of  the  share"  are  alone 
quite  decisive  of  the  testator's  intention,  that  it  should  be  a 
tenancy  in  common. 
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iMii.  LINDO  V.  UN8W0RTn.t 

March  2.  ^2  Camp.  602—603.) 

r  CAYI  ]  ^®  holder  of  a  bill  of  exchange  is  excused  for  not  giving  notice  of  its 

dishonour  in  the  usual  time,  by  the  day  on  which  ho  should  regularly 
have  given  the  notice  being  a  public  festival  during  vhich  he  is  strictly 
forbidden  by  his  religion  to  attend  to  any  secular  affairs. 

This  was  an  action  by  the  indorsee  against  the  drawer  of  a  bill 
of  exchange,  which  became  due,  and  was  dishonoured  on  Satur- 
day the  6th  day  of  October  last. 

It  was  then  in  the  hands  of  Messrs.  Hoare  &  Co.,  the  plaintiff's 
liankers.  They,  in  the  usual  way,  gave  it  to  a  notary,  who 
returned  it  to  them  noted,  on  the  morning  of  Monday  the  8th. 
The  same  day,  the  bankers  sent  to  give  notice  of  the  dishonour 
of  the  bill  to  the  plaintiff;  but  he  being  by  religion  a  Jew,  and 
this,  as  the  witnesses  stated,  being  of  all  celebrated  through- 
out the  year,  the  greatest  Jewish  festival,  during  which  it  is  un- 
lawful for  persons  of  that  persuasion  to  attend  to  any  sort  of 
business,  the  plaintiffs  counting-house  was  shut,  and  there  was 
no  way  to  communicate  notice  to  him  of  the  dishonour  of  the  bill 
till  after  the  post  had  been  dispatched.  On  the  9th  he  sent  off  a 
letter  by  the  post,  giving  notice  of  the  dishonour  of  the  bill, 
addressed  to  the  defendant  at  Lancaster. 

Park,  contended,  on  the  authority  of  Scott  v.  Liffard^  1 
Camp.  246,  and  Smith  v.  Mullett,  11  R.  R.  694  (2  Camp.  208), 
that  the  notice  on  the  9th  was  sufficient. 

Tipjnng,  contra,  observed,  that  in  these  cases  the  parties  all 

t  This  case  is  noted    by   Judge      of  the  B.  of  E.  Act,  1882,  8.  49  (12), 
Chalmers  as  an  instance  of  **  special      — R.  C. 
circumstances  *'  within  the  meaning 
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lived  close  to  each  other ;  that  it  was  more  'important  a  notice       Lixdo 

should  be  given  early  which  had  to  travel  to  a  distance ;  and  that  cnswobth. 
the  plaintiff  was  here  bound  to  have  sent  off  a  letter  containing      [  «go3  ] 
notice,  by  the  post  of  the  8th. 

« 

Lord  Ellenborough  : 

I  think  the  plaintiff  was  excused  from  giving  notice  on  the  8th, 

upon  the  score  of  his  religion.     The  law  required  him  to  give 

notice  with  reasonable  diligence,  and  I  think  he  did  so  if  he 

sent  off  the  letter  as  soon  as  he  could  after  the  termination  of 

the  festival,  during  which  he  was  absolutely  forbid   to  attend 

to  secular  affairs.     The  law  merchant  respects    the  religion 

of  different  people.     For  this  reason,  we  are  not  obliged  to  give 

notice  of  the  dishonour  of  a  bill  on  our  Sunday.    But  it  was 

equally  impossible  for  the  defendant  to  give  this  notice  on  the 

8th  of  October.     The  letter  sent  off  on  the  9th  is  therefore 

sufficient. 

Vei'dict  for  the  jilaintiff. 


EYEE  V.   PALSGRAVE. 

(2  Camp.  605—607.) 

When  a  ship  insured  is  captured  on  a  voyage  to  an  enemy's  country, 
and  the  British  licence  legalizing  the  voyage  is  lost,  to  shew  that  she 
had  such  a  licence,  it  is  necessary  to  prove  the  loss  of  the  paper  pur- 
porting to  be  a  licence  put  on  board  the  ship,  and  to  produce  examined 
copies  of  the  Order  in  Council  for  granting  the  licence,  and  of  the  copy 
of  the  licence  preserved  in  the  Secretary  of  State's  office. 

Action  on  a  policy  of  insurance  from  Riga  to  Hull,  dated  7th 
August,  1810.  The  ship  was  captured  in  the  Belt,  on  her  way 
home,  by  a  Danish  privateer. 

The  following  was  the  only  evidence  adduced,  to  shew  that 
there  had  been  a  licence  to  legalize  the  voyage. 

The  captain,  who  is  a  foreigner,  stated,  that  when  the  privateer 
was  approaching,  he  sunk  (amongst  other  documents)  a  paper 
which  he  understood  to  be  a  British  licence,  and  which  he  had 
received  in  London  from  Mr.  La  Marche. 

This  gentleman  being  called,  said,  he  had  read  over  the  paper 
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Etbe       given  by  him  to  the  captain,  and  believed  it  to  be  a  r^ukr 
PAL8QBATE.   Hceiice  foF  the  voyage  in  question.    However,  he  had  not  pro- 
[  *606  ]      cured  it  from  the  *  Secretary  of  State  himself,  but  had  received  it 
from  a  Mr.  Eames,  of  the  house  of  Eames,  Muller  &  Co. 

Parkf  for  the  plaintiff,  contended,  that  the  licence  being 
lost,  this  was  secondary  evidence  of  its  contents  to  go  to  the  jury. 

The  Attorney-General,  contra,  insisted,  that  the  Order  in 
Council  should  be  produced,  authorising  the  Secretary  of  State 
to  grant  the  licence,  and  the  copy  of  the  licence  preserved  in  the 
Secretary  of  State's  office.  At  common  law,  a  licence  to  trade 
with  the  enemy  could  only  be  granted  under  the  great  seal.  By 
48  Geo.  III.  c.  126,  upon  an  Order  in  Council  being  made  for 
that  purpose,  the  Secretary  of  State  was  authorized  to  grant 
these  licences.  But  the  Order  in  Council  must  be  proved,  to  shew 
the  validity  of  the  licence. 

Lord  Ellekborough  : 

If  the  objection  is  taken,  I  must  decide  that  this  evidence  is 
insufficient.  At  present,  we  have  no  proof  of  a  licence  having 
ever  issued.  All  we  know  is,  that  La  Marche  delivered  a  paper  to 
the  captain,  which  he  had  received  as  a  licence  from  another  indi- 
vidual. I  hope,  that  for  the  future,  attornies  in  cases  of  this  sort 
will  come  prepared  with  the  proper  evidence  to  shew  the  voyage 
to  be  legal.  I  do  not  require  the  production  of  the  Council  books. 
On  the  contrary,  it  may  be  dangerous  to  remove  them  from  the 
office  where  they  are  deposited ;  and  I  shall  hold  it  quite  suffi- 
cient to  produce  an  examined  copy  of  the  order  relied  upon.  For 
the  same  reason,  it  is  unnecessary  to  produce  the  licence  pre- 
i  ^607  ]  served  in  the  Secretary  *of  State's  office.  Let  the  plaintiff 
prove  that  the  licence  put  on  board  the  ship  is  lost,  and  produce 
examined  copies  of  the  Order  in  Council  and  of  the  licence 
in  the  Secretary  of  State's  office.  I  trust  that  all  concerned 
will  take  notice  of  the  rule  now  laid  down.     The  present  plaintiff 

must  be 

Nonsuited* 
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MULLER  V.   THOMPSON.  laii. 

(2  Camp.  610—612.)  Inarch  7. 

A  voyage  to  a  Prussian  port  is  not  illegal  as  being  a  trading  with  an        r  aiq  1 
enemy,  although  our  commerce  is  entirely  excluded  from  the  ports  of 
Prussia,  and  there  being  no  diplomatic  intercourse  between  the  two 
countries. 

A  policy  of  insurance  is  not  vitiated  by  giving  leave  to  the  ship  to 
proceed  to  any  port  in  a  particular  sea  in  which  there  are  both  hostile 
and  neutral  ports,  unless  it  can  be  shewn  that  it  was  intended  the  ship 
should  in  fact  proceed  to  one  of  the  former. 

An  insurance  is  declared  to  be  *'  on  the  cargo,  being  1,031  hhds. 
wine."  This  does  not  amount  to  a  warranty  that  the  wine  constitutes 
the  whole  cargo,  and  that  no  other  goods  shall  be  taken  on  board. 

This  was  an  action  on  a  policy  of  insurance,  dated  17th  April, 
1810,  "  at  and  from  Gottenburgh,  or  from  ofif  Gottenburgh  (if 
the  ship  should  have  proceeded  without  entering  that  port)  to 
Konigsberg,  with  leave  to  carry  simulated  papers,  to  seek,  join 
and  exchange  convoys,  and  to  proceed  to  any  port  or  ports  in 
the  Baltic  or  Gulf  of  Finland,  in  the  event  of  the  ship  not 
being  admitted  into  the  port  of  destination.'' 

The  insurance  was  declared  to  be  "on  the  cargo,  being  1,031 
hogsheads  wine,  valued  at  16Z.  per  hogshead." 

The  ship  was  Danish,  and  brought  a  cargo  of  wines  from 
Bordeaux.  These  she  unloaded  and  reloaded  at  Chatham. 
The  captain  likewise  put  on  board  there  eight  cases  of  British 
manufactured  goods,  which,  together  with  his  British  papers,  he 
stowed  away  in  the  bottom  of  the  hold.  The  ship  then  proceeded 
on  her  ulterior  voyage,  and  after  touching  at  Gottenburgh  she 
was  captured  by  a  French  privateer,  and  carried  into  Dantzic. 
At  first  there  appeared  no  evidence  against  her,  and  she  would 
have  escaped,  had  not  the  British  goods  and  papers  been  after- 
wards discovered.  But  by  means  of  them  she  was  condemned 
with  her  whole  cargo. 

Garrow,  for  the  underwriters,  first  objected  that  the  voyage       [  6ii  ] 
was  illegal,  as  our  ships  are  excluded  from  Konigsberg,  which 
must  therefore  be  considered  an  enemy's  port. 

(Lord  Ellenborouoh  :  We  are  treated  very  discourteously 
there,  but  it  is  not  to  be  considered  an  enemy's  port.    Eonigs- 
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MuLLKB  berg  belongs  to  Prussia.  We  are  placed  in  a  strange  anomalous 
Thompson,  situation  with  regard  to  that  country  and  others  on  the  continent; 
but  it  is  not  that  of  war.  We  have  published  no  declaration  of 
war  against  Prussia ;  we  have  not  issued  letters  of  marque  and 
reprisals  ;  we  have  not  done  any  act  of  hostility.  Therefore, 
though  the  relations  of  amity  are  not  very  strong  between 
us,  yet  we  are  not  at  war  with  Prussia,  and  a  voyage  from 
England  to  a  Prussian  port  is  not  illegal.) 

Garrow  then  objected,  that  there  being  various  ports  in  the 
Baltic  and  Gulf  of  Finland,  which  at  that  time  were  decidedly 
hostile  to  this  country,  a  policy,  giving  leave  to  proceed  to  any 
of  these,  was  illegal  on  the  face  of  it. 

(Lord  Ellenborough  :  You  must  shew  that  the  parties  had  it 
in  contemplation,  that  the  ship  should  proceed  to  an  enemy's 
port  in  the  Baltic  or  Gulf  of  Finland.  There  being  neutral 
ports  within  these  limits,  I  will  presume  that  the  leave  was 
meant  to  apply  to  such  only,  till  the  contrary  is  proved. t) 

[  C12  J  Ga/Toir,  lastly  insisted,   that   the  underwriters   were   dis- 

charged by  the  8  cases  of  British  manufactured  goods,  taken  on 
board  at  Chatham.  The  insurance  was  declared  to  be  *'  on  the 
cargo,  being  1,031  hogsheads  wine."  This  amounted  to  a 
warranty,  that  the  whole  cargo  consisted  of  wine,  and  that  no 
other  goods  should  be  taken  on  board. 

Lord  Ellenborough  : 

I  think  the  cargo  does  not  mean  the  whole  cargo,  but  merely 
that  the  insurance  shall  attach  upon  that  part  of  the  cargo  which 
consists  of  the  1,031  hogsheads  of  wine.  There  was  no  warranty 
or  representation  that  this  was  French  wine.  The  risk  was  not 
increased  by  other  goods  being  put  on  board.  The  ship  was 
not  declared  to  be  of  any  particular  nation.  There  was  nothing 
illegal  in  sending  British  goods  to  a  Prussian  port,  and  I  do  not 
think  it  was  any  contravention  of  the  terms  of  the  policy. 

Verdict  for  the  plaintiff. 
t  Vide  Barker  v.  Blalies,     B.  P.  558  (9  East,  2S3). 
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In  the  ensuing  Term,  Garrow  applied  to  set  aside  the  verdict,      Mullbr. 
on  the  ground  of  there  being  a  warranty -that  the  cargo  should    xaoMpaoN. 
consist  of  nothing  besides  wines.     But  the  Court  refused  a  rule 
to  shew  cause. 


.     MOOESOM  V.  BELL. 

(2  Camp.  616—617.) 

If  a  ship  is  detaihed  beyond  the  days  of  demurrage  allowed  by  the 
charter-party,  the  stipulated  demurrage  is  primd  fade  the  measure  of 
compensation  for  the  further  time ;  but  it  is  competent  to  the  owner  or 
the  freighter  to  shew,  that  this  would  be  more  or  less  than  a  fair  com- 
pensation for  the  detention. 

This  was  an  action  of  covenant  upon  a  charter-party,  for 
detaining  a  ship  beyond  the  stipulated  time  of  demurrage. 

By  the  charter-party,  50  lay  days  were  allowed  for  loading 
and  unloading,  &c.  and  the  freighter  was  at  liberty  to  keep  her 
ten  days  more  upon  demurrage,  at  eight  guineas  a  day.  In  fact, 
she  was  kept  in  the  London  Docks  65  days  beyond  the  ten,  before 
she  was  unloaded.  The  plaintiff  claimed  a  compensation  for 
this  extended  time,  at  the  rate  of  eight  guineas  a  day.  The 
defendant  paid  money  into  Court  at  the  rate  of  Al.  a  day. 

The  plaintiffs  crew  consisted  of  12  persons.  Of  these  he 
discharged  nine  on  entering  the  docks,  and  while  the  ship  was 
detained,  he  had  only  to  support  the  others  and  four  custom- 
house of&cers. 


1811. 
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Lord  Ellenborough  : 

If  a  ship  is  detained  beyond  her  days  of  demurrage,  primd 
facie  the  sum  allowed  as  demurrage  shall  be  taken  as  the 
measure  of  compensation.  This  is  a  rule  both  of  convenience 
and  of  justice.  But  it  is  open  to  the  shipowner  to  shew,  that 
more  damage  has  been  sustained,  and  to  the  freighter  to  shew, 
there  has  been  less  than  would  thus  be  compensated.  In  this 
case,  no  more  than  the  stipulated  *allowance  for  the  demurrage 
days  is  claimed  by  the  owner,  and  the  jury  will  say  whether  he 
is  entitled  to  so  much. 


[  »61V  ] 


The  jury  found  for  the  plaintiff  at  the  rate  of  11.  a  day. 

3  c  2 
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1811.       NEWSOME  V.  WILLIAM  COLES,  GEORGE  COLES, 
^f:i*  '■  AI.D  CHARLES  COLES.t 

[  617  ]  (2  Camp.  617—620.) 

If  after  a  dissolution  of  partnership,  and  notice  of  tliis  pabliahed  in 
the  London  Gazette^  and  sent  round  to  the  customers  of  the  house,  one 
of  the  partners  carries  on  the  business  under  the  old  firm,  and  draws 
and  accepts  bills  in  that  firm,  the  other  partners  are  not  bound  to  apply 
for  an  injunction  against  his  doing  so,  and  are  not  liable  upon  such  bills 
to  a  person  ignorant  of  the  dissolution  of  partnership. 

This  was  an  action  against  the  three  defendants  as  acceptors 
of  a  bill  of  exchange,  in  the  following  form : — 

"  London,  20th  March,  1810. 
1 618  ]  *•  2,8S0Z.  16«. 

"  Four  months  after  date  pay  to  my  order  two  thousand  eight 
hundred  and  thirty  pounds  sixteen  shillings,  value  received. 

"H.  VoB. 
"  Messrs.  Thos.  Coles  &  Sons, 

London. 

(Indorsed)  "  H.  Vos. 

**  Accepted,  Thos.  Coles  &  Sons, 

At  Messrs.  Brickwoods  &  Co." 

Thomas  Coles  and  his  three  sons,  the  present  defendants, 
formerly  carried  on  business  in  partnership  together,  under  the 
firm  of  "  Thomas  Coles  &  Sons."  The  father  died  in  1805,  and 
the  three  sons  continued  to  carry  on  business  under  the  same 
firm,  till  the  year  1808.  George  and  Charles  then  withdrew, 
and  established  a  new  business  under  a  new  firm.  Notice  of 
the  dissolution  of  partnership  was  published  in  the  London 
Gazette,  and  was  sent  round  to  the  correspondents  of  the  house. 
William  Coles  continued  the  old  business  by  himself,  under  the 
old  firm,  and  accepted  the  bill  in  question,  drawn  upon  Messrs. 
Thomas  Coles  &  Sons.  The  plaintiff  had  not  had  any  dealings 
with  the  partnership  of  "  Thomas  Coles  &  Sons,"  when  composed 
of  the  three  brothers  ;  and  when  he  took  the  bill  in  question,  he 
did  not  know  that  that  partnership  had  been  dissolved. 

t  Referred  toand  relied  on  by  Kay,      638,  67  L.  T.  401.— R.  C. 
L.J.,  In  re  Fraser,  *92,  2  Q.  B.  633, 
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The  Attorney-General  having  opened  these  facts  as  counsel 
for  the  plaintiff,  contended  that  George  and  Charles  Coles  were 
liable  to  him  as  partners  with  their  brother  William.  They 
must  be  taken  to  have  authorized  him  still  to  hold  them  out  as 
partners  to  the  world.  If  they  consented  to  the  old  firm  being 
xised  by  him,  they  were  clearly  liable  as  much  as  if  the  names 
of  both  had  been  mentioned  by  their  authority,  and  their  consent 
must  be  presumed  from  their  never  having  attempted  to  prevent 
him  from  using  the  old  firm.  Had  they  applied  to  the  great  seal, 
as  it  was  their  duty  to  do,  the  Chancellor  would  at  once  have 
panted  an  injunction  against  one  partner  drawing  or  accepting 
bills  in  the  partnership  firm  after  a  dissolution  of  the  partnership. 

Lord  Ellenborouoh  : 

It  is  not  pretended  that  the  defendants  George  or  Charles 
Coles  ever  interfered  with  the  business  carried  on  by  William 
after  the  dissolution  of  the  partnership,  or  by  any  act  whatso- 
ever authorized  him  to  use  the  firm  under  which  they  had 
traded  together.  I  am  therefore  of  opinion  that  they  are  not 
liable  for  that  firm  being  used  by  him  without  their  authority. 
Ample  notice  had  been  given  of  the  dissolution  of  the  partner- 
ship ;  and  after  that,  it  was  the  duty  of  persons  taking  securities 
in  the  name  of  Thomas  Coles  &  Sons,  to  enquire  who  were 
designated  by  that  firm.  The  plaintiff  might  not  know  of  the 
dissolution,  but  he  had  the  means  of  knowing,  and  the  partners 
who  retired  could  not  remain  liable  for  his  ignorance.  I  think 
they  were  not  bound  to  apply  to  the  Lord  Chancellor  for  an  in- 
junction, or  *to  take  any  notice  of  the  firm  which  their  brother 
might  happen  to  use.  They  were  discharged  from  all  liability 
ior  his  acts  by  the  dissolution  of  the  partnership,  and  the  notice 
which  was  communicated  of  that  event.  The  plaintiff  must  be 
called.! 


t  It  has  been  held,  that  notice  of 
the  dissolution  of  partnership,  pub- 
lished in  the  OazetUy  is  sufficient  as 
to  aU  who  had  no  dealings  with  the 
partnership,  Godfrey  v.  TumbuUy  1 
Esp.  N.  P.  Gas.  371 ;  although  the 
partners  remain  liable  for  the  acts  of 
each  other,  to  those  who  had  been 


correspondents  or  customers  of  the 
house,  tiU  the  latter  have  received  a 
particular  notice  of  the  dissolution 
of  partnership.  Graham  v.  Hope, 
3  E.  B.  671  (Peake  Gas.  154  (208)) ; 
Gorham  v.  Thompson,  3  E.  E.  650 
(Peake  Gas.  42  (60)). 


Newsohe 

GOLBS. 

[619] 


[  •620  3 
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1811.  AKCAXGELO  v.   THOMPSON.! 

Jiarch  9.  ^2  Camp.  620—623.) 

r  520  1  A  count  on  a  policy  of  insurance  laying  the  loss  by  capture,  i^ 

sustained  by  evidence  that  the  ship  was  captured  by  a  privateer; 
although  this  happened  from  a  collusion  between  the  master  of  the  ship 
and  the  commander  of  the  privateer,  and  the  plaintiff  might  have 
recoverfHl  under  a  count  laying  the  loss  by  the  barratry  of  the  master. 

To  prove  a  warranty  that  a  ship  insured  was  of  a  particular  nation, 
it  is  primd  facie  evidence,  that  she  carried  the  flag  of  that  nation  at 
times  when  she  was  free  from  all  danger  of  capture,  and  that  the 
captain  addressed  himself  to  the  consul  of  that  nation  in  a  foreign  port. 
The  production  of  a  letter  dated  abroad,  and  addressed  to  J.  S.  in 
England,  with  the  English  ship-letter  postmark  upon  it,  which  directed 
a  policy  to  be  effected,  is  sufficient  to  prove  that  J.  S.  was  "  the  person 
residing  in  Great  Britain,  who  received  the  order  for  and  effected  such 
policy.'* 

Action  on  a  policy  of  insurance,  dated  in  the  year  1797,  on 
goods  by  a   ship  warranted   Danish,  at  and  from  Trieste  to 
Hamburgh. 
[  621  ]  The  loss  was  laid  by  capture. 

The  ship  was  captured  by  a  French  privateer,  carried  into 
Venice,  and  there  condemned  together  with  her  cargo.  Thi& 
appeared  to  have  happened  through  an  agreement  between  the 
captain  of  the  ship  and  the  captain  of  the  privateer. 

Besty  Serjeant,  for  the  defendant,  objected,  that  the  loss 
was  not  proved  as  laid,  and  had  not  arisen  from  an  hostile 
capture,  but  from  the  barratry  of  the  master. 

(Lord  Ellenborouoh  :  The  plaintiff  was  no  party  to  the  bar- 
ratrous agreement  under  which  the  ship  was  taken.  As  to  him, 
the  loss  actually  arose  from  the  capture.  He  might  have  re- 
covered under  a  count  laying  the  loss  by  barratry ;  but  as  the  ship 
was  actually  taken  by  a  French  privateer,  I  think  this  declara- 
tion, laying  the  loss  by  capture,  is  sustained  by  the  evidence.}) 

To  prove  the  ship  to  be  a  Dane  the  evidence  was,  that  the 
captain  when  at  Trieste  addressed  himself  to  the  Danish  consul 

t  Cited  and  followed  in  Cory  v.  Cas.  393,  52  L.  J.  Q.  B.  657,  49  L.  T. 

Burr  (1881)   8   Q.  B.  D.  313.   315  78).— R,  C. 

(affirmed  9  Q.  B.  D.   463,  467,  51  %  Yide  Hey nianY.  Parish,  11  R.B. 

L.  J.  Q.  B.  468, 47  L.  T.  181 ;  8  App.  688  (2  Camp.  149). 
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there ;  that  when  he  left  that  port  he  carried  Danish  colours,  arcanoelo 
and  that  when  he  was  brought  into  Venice,  he  had  still  the  same  Thompson. 
colours  with  the  French  flag  flying  over  them. 

Besty  Serjeant,  contended  that  the  acts  of  the  captain  were  [  022  ] 
no  evidence  to  shew  to  what  country  the  ship  belonged.  He 
might  have  various  reasons  for  passing  as  a  Dane,  although  he 
belonged  to  one  of  the  belligerent  powers.  Therefore,  some 
documents  should  be  produced,  or  some  witness  called  to  prove 
that  the  warranty  had  been  complied  with. 

Lord  Ellenborough  : 

I  think  the  acts  of  the  captain  are  prima  facie  evidence  for  the 
owner  of  the  goods,  to  shew  to  what  nation  the  ship  belonged. 
The  circumstance  of  the  ship  carrying  Danish  colours  when  she 
was  captured  would  have  very  little  weight,  as  in  the  moment 
of  danger  any  strange  flag  might  be  hoisted  for  the  purpose  of 
deception ;  but  from  the  captain  having  carried  Danish  colours 
when  he  sailed  securely  from  the  port  of  Trieste,  and  having 
there  addressed  himself  to  the  Danish  consul,  and  conducted 
himself  as  the  master  of  a  Danish  ship  would  have  done,  I  con- 
ceive there  is  fair  ground  for  the  jury  to  infer  that  the  ship 
really  was  Danish,  according  to  the  warranty. 

The  policy  was  in  the  name  of  S.  Levy,  who  was  averred  by 
the  declaration  to  have  been  "  the  person  residing  in  Great 
Britain,  who  received  the  order  for  and  effected  such  policy."t 

To  prove  the  order,  the  plaintiff's  counsel  gave  in  evidence  a 
letter  from  him,  dated  at  Trieste,  addressed  *to  Levy  in  London,      [  *623  ] 
and  having  upon  it  the  English  ship-letter  postmark,  with  the 
date  of  1797. 

Lord    Ellbnborouoh   held,,  after  argument,   that  this  was 

BuflScient  evidence  of  the  receipt  of  the  order  by  Levy,  before  the 

effecting  of  the  policy. 

And  the  plaintiff  had  a  verdict, I 

t  Stat.  28  Geo.  HI.  c.  56.  be  evidence  to  prove  where  or  when 

X  But  in  a  criminal  case,  the  post-      a  letter  was  put  into  the  Post  Office, 
znark  upon  a  letter  does  not  seem  to      R,  y.  Wataon,  1  Camp.  215. 
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1811.       WILSON  V.  THE  ROYAL  EXCHANGE  ASSURANCE 
^—  ^'  COMPANY.t 

[  ^23  ]  (2  Camp.  623—626.) 

The  insuren  are  liable  for  a  total  loss  upon  a  cargo  of  oom,  where  the 
ship  from  the  perils  insured  against,  beoomee  incapable  of  pursuing  the 
voyage,  and  another  yessel  cannot  be  procured  to  forward  the  oom  to 
its  port  of  destination. 

A  policy  of  insurance  on  money  lent  to  the  captain  payable  out  of  the 
freight,  is  illegal ;  and  the  premium  cannot  be  recoTered  back  from  the 
underwriters. 

This  was  an  action  on  a  policy  of  insurance,  at  and  from 
London  to  Lisbon,  on  wheat. 

The  policy  contained  the  usual  warranty,  "from  all  average 
on  corn,  unless  general." 

The  facts  opened  were,  that  when  the  ship  was  weighing 
anchor  to  proceed  with  a  convoy  from  the  Downs,  another  vessel 
t  •«24  ]  ran  foul  of  her,  carried  away  *her  bowsprit,  and  damaged  her 
hull.  She  was  in  consequence  obliged  to  go  into  Dover,  and  in 
entering  that  harbour  she  received  farther  damage  by  striking 
on  the  bar.  A  survey  being  made,  it  was  found  that  she  was 
quite  unfit  to  continue  the  voyage,  and  that  she  could  not  be 
repaired  without  an  expense  much  greater  than  her  entire  value. 
The  cargo  being  inspected,  was  found  considerably  injured  from 
the  water  in  her  hold.  The  whole,  consisting  of  1,160  quarters, 
was  landed  in  a  few  days.  Of  these  400  quarters  only  were  dry, 
700  quarters  were  wetted,  but  were  kiln-dried,  and  the  residue 
was  entirely  spoiled.  No  other  ship  could  be  found  to  carry 
the  wheat  on  to  Lisbon,  and  the  assured  gave  regular  notice  of 
abandonment. 

The  Attomey-Oenerai  argued,  that  under  these  circum- 
stances the  plaintiff  was  entitled  to  recover  as  for  a  total  loss, 
the  voyage  being  lost.  And  he  relied  upon  the  case  of  Manning 
V.  Xeicnham^  of  which  he  read  a  note  taken  by  himself,  t 

t  See  Farnworth  v.  Hyde  (1866)  J  See  next  case. 

L.  R.  2  (\  P.  204.— B.  C. 
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Lord  Ellenbobouoh  :  Wilson 

V. 

I  accede  to  that  case ;   and  if  it  shall  be  proved,  that  the   Thb  royal 
voyage  here  was  not  worth  pursuing,  and  that  there  were  no    assubance 

GOHPAKT. 


means  of  pursuing  *it,  I  think  this  must  be  considered  a  total 
and  not  an  average  loss. 

It  appeared,  however,  that  although  the  ship  insured  was  so 
much  shattered  as  to  be  unable  to  continue  the  voyage,  there 
was  a  brig  lying  in  Dover  harbour  at  the  time,  in  which  the 
wheat  might  have  been  sent  on  to  Lisbon ;  for  which  reason,  as 
well  as  on  account  of  some  irregularity  in  the  notice  of  abandon- 
ment, Lord  Ellenborough  was  clearly  of  opinion,  that  the  action 
could  not  be  maintained. 

The  plaintiff  also  declared  upon  another  policy  on  800Z.  lent 
to  the  captaiU)  payable  out  of  the  freight.    But — 

Lord  Ellenborough  held,  that  this  was  not  an  insurable 
interest  ;f  and  the  policy  being  illegal  on  the  face  of  it,  that 
the  premium  could  not  be  recovered  back. 

Plaintiff  nonsuited. 


[625] 
[  •62fi  ] 


MANNING  V.   NEWNHAM. 

(2  Camp.  624,  n.-— 626,  n.) 

Whore  a  ship  is  obliged  to  put  back,  and  the  damage  she  has  sus- 
tained is  of  such  a  nature  that  she  cannot  pursue  her  voyage,  and  other 
ships  cannot  be  procured  to  take  the  cargo,  this  is  a  total  loss  of  ship, 
cargo,  and  freight,  however  inconsiderable  the  damage  sustained  may 
be,  because  the  voyage  in  contemplation  is  lost. 

Action  on  a  policy. 

Q.  Whether  an  average  or  a  total  loss  ? 
The  jury  found  it  total. 

It  appeared  that  the  ship,  a  Dutch  prize,  laden  with  sugar  at 
Surinam,  sailed  from  Tortola  according  to  the  warranty ;  soon 

t  That  is  (Mr.  Phillips  observes,      or  does  so  without  authority  from 
§  340),  supposing  the  captain   does      the  nature  of  the  loan  contracted  o 
not  undertake  to  pledge  the  freight,      otherwise. — B.  C. 


1782. 
Tbin.  Term. 


[  624,  n.  ] 
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Matihiho  received  damage  in  a  gale ;  Traa  ordered  back  bv  the  commander 
NBWNujkM.  of  the  convoy,  as  the  best  thing  to  be  done ;  was  there  surveyed, 
and  declared  unfit  to  proceed  to  London;  and  could  not  be 
repaired  at  Tortola,  nor  at  St.  Thomas's,  which  is  the  next 
[•  (525,  n.  ]  *place.  No  ship  could  be  had  at  Tortola  to  bring  the  whole 
cargo  or  the  greater  part  of  it.  The  cargo  did  not  appear  to 
have  received  any  special  damage,  and  was  sold  for  7002.  within 
the  sum  in  the  policy j  which  was  above  12,000L  Some  sugars 
might  have  been  sent,  and  there  would  have  been  many 
thousand  pounds*  profit  in  London.  The  owners  purchased 
2-3rds  of  the  cargo,  which  was  not  yet  arrived.  The  insurance 
was  warranted  free  from  particular  average. 

Lord  Mansfield: 

At  the  trial  several  prejudices  struck  me.  A  jealousy  arises 
(especially  in  cases  of  this  kind,  where  the  insured  takes 
particular  average  on  himself)  of  permitting  the  insured  to  turn 
an  average  into  a  total  loss. 

There  are  three  objects  of  the  insurance,  the  ship,  the  cargo, 
and  the  fi*eight.  The  last  is  allowed  to  be  a  total  loss ;  but  a 
question  arises  upon  the  cargo.  I  left  it  to  the  jury  rather  as  a 
partial  loss.  They  found  it  total.  The  same  prejudices  have 
struck  me  since  the  trial ;  but  upon  consideration  we  all  agree 
now  that  the  jury  have  done  right.  If  the  voyage  in  contempla- 
tion is  lost,  or  is  not  worth  pursuing,  this  is  a  total  loss.  Here 
the  voyage  in  contemplation  is  of  a  large  Dutch  ship,  loaded 
with  sugar,  at  Surinam,  to  come  from  Tortola  to  London. 
Much  depends  upon  the  price  of  the  goods  at  the  time.  Here 
she  is  condemned  as  totally  unfit  to  proceed ;  and  there  is  no 
ship  to  be  had.  Must  the  insured  wait  ?  There  is  no  pretence 
that  ships  enough  to  take  the  cargo  could  have  been  had.  Even 
what  was  bought  is  not  yet  arrived  in  England. 

If  the  voyage  were  continued  in  another  ship,  there  ought  to 
be  freight  pro  rata,  but  that  is  allowed  to  be  wholly  lost.  The 
point  of  the  insurance  is  not  the  ship  alone,  but  her  arrival  in 
London. 

We  are  therefore  all  of  opinion  that  this  is  a  total  loss.     It 
26,  n.  ]    agrees  with  all  the  cases,  and  *  we  are  afraid  much  confuBion 
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will  arise  from  too  great  nicety  in  examining  what  is  a  total  loss  Manning 

of  a  voyage.  Newnham. 

Rule  for  new  trial  discharged. 


MOOESOM  V.   GREAVES  and   Others.  isn. 

(2  Camp.  627—628.)  Apriim. 

A  ship  let  to  freight  by  the  month,  in  attempting  to  enter  a  block-        [  627  3 
aded  port  by  order  of  the  freighters,  is  seized,  and  her  cargo  condenmed ; 
but  being  afterwards  released,  takes  in  other  goods  and  delivers  them 
to  the  freighters,  according  to  the  charter-party :  Held,  that  there  was 
no  suspension  of  the  freight  during  the  detention  of  the  ship. 

Tms  was  an  action  on. a  charter-party,  whereby  the  plaintiff 
let  the  ship  Crown  to  the  defendants,  for  a  voyage  to  any  port  or 
ports  in  St.  Domingo  and  back  to  London ;  and  the  defendants 
were  to  pay  the  sum  of  6,S00Z.  freight  for  the  first  8  months, 
''and  if  she  should  take  up  longer  in  completing  the  said 
voyage,  then  at  the  rate  of  47«.  6d.  per  ton  per  month,  for  such 
further  time  as  she  should  be  so  employed  or  engaged." 

The  ship  went  first  to  Port  au  Prince,  where  she  unloaded  a 
part  of  her  outward  cargo.     The  supercargo  appointed  by  the 

« 

defendants  then  peremptorily  ordered  her  to  Cape  Nichola  Mole. 

This  place,  being  at  that  time  occupied  by  General  Petion,  was 

blockaded  by  General  Christophe,  and  the  ship  was  taken  by  one 

of  his  cruisers  for  a  breach  of  blockade,  and  carried  into  Port  au 

Paix.     Here  her  cargo  was  confiscated,  and  she  was  detained 

between  five  and  six  weeks.    At  the  end  of  that  time  she  was 

liberated,  and  returned  to  Port  au  Prince.     She  afterwards  took 

in  a  homeward  cargo,  which  she  brought  to  London  and  *de-       [  ♦028  ] 

livered  to  the  defendants,  having  been  out  upon  the  adventure 

about  13  months. 

The  question  was,  whether  the  freighters  were  liable  for  the 
time  the  ship  was  detained  at  Port  au  Paix  ? 

The  Attorney 'General  contended,  that  she  could  not  be  con- 
sidered as  then  performing  the  voyage,  or  employed  and  engaged 
by  the  defendants.    But — 
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MooBsoM         Lord  Ellenbobough  thought,  that  as  the  ship  was  taken  in 
Greaves,     proceeding  to  Cape  Nichola  Mole,  by  order  of  the  supercargo,  the 
voyage  was  never  discontinued,  and  the  freighters  were  answer- 
able for  the  subsequent  detention,  in  the  same  manner  as  if  it 
had  arisen  from  contrary  winds  or  from  an  embargo. 

The  plaintiffs  liad  a  verdict  for  their  whole 
demand  A 


C.  p.    (AT    NISI    PRIUS)    HILARY    TERM. 


1811.  WOLF  v.   SUMMEBS. 

^^^'  (2  Camp.  631—632.) 

[  631  ]  The  master  of  a  ship  has  a  lien  on  the  luggage  of  a  passenger  for  his 

passage-money. 

Tbover  for  a  trunk  filled  with  wearing  apparel,  and  a  writing 
desk. 

The  plaintiff  had  returned  to  England  from  the  Brazils  in  a 
ship,  of  which  the  defendant  was  master.  The  plaintiff  himself 
came  ashore  at  the  first  port  the  ship  made  in  the  Channel,  and 
travelled  to  London  by  land.  The  articles  in  question,  which 
were  part  of  his  luggage,  he  left  behind  him  to  come  round  with 
the  ship.  When  she  arrived  in  the  river,  he  sent  to  demand 
them ;  but  the  defendant  refused  to  deUver  them  up  till  he 
should  be  paid  15Z. — saying,  that  the  plaintiff  was  to  pay  80/.  for 
his  passage,  and  had  then  paid  only  one-half  of  that  sum. 

Shepherd,  Serjeant,  contended,  that  even,  although  15L  for 
the  plaintiff's  passage  was  due,  the  defendant  had  no  right  to 
detain  his  luggage  for  that  sum.  The  trunk  and  writing  desk 
were  not  articles  of  merchandize  for  which  freight  was  due- 
They  were  mere  accessaries  to  the  plaintiffs  person ;  and  it  was 
for  carrying  the  plaintiff  himself  that  the  money  was  demandable. 
[  •632  ]      The  defendant,  therefore,  had  no  lien  upon  *them.    It  might  as 

+  Vide  Havdocky,  Oeddes,  10 R.  E.      11  B.  E.  727  (2  Camp.  852). 
380  (10  East,  655) ;  Randall  y.  Lynch, 
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well  be  said,  that  the  plaintiff  himself  might  have  been  stopped,       Wolf 
or  that  the  clothes  he  wore  might  have  been  stripped  from  his     summers. 
body. 

Lawrence,  J. : 

The  master  of  a  ship  has  certainly  no  lien  on  the  passenger 
himself,  or  the  clothes  which  he  is  actually  wearing  when  he  is 
about  to  leave  the  vessel ;  but  I  think  the  lien  does  extend  to  any 
other  property  he  may  have  on  board.  A  certain  sum  is  agreed 
to  be  given  for  carrying  the  man  and  the  luggage.  I  think  the 
captain  has  a  lien  for  this  upon  the  luggage.  In  detaining  that, 
there  is  no  greater  inconvenience  than  in  the  common  case  of 
goods  and  merchandize  carried  on  freight ;  and  there  is  no  reason 
why  there  should  not  be  the  same  lien  for  the  recovery  of  passage- 
money  as  for  the  recovery  of  freight.  I  conceive  the  defendant 
had  a  right  to  say  to  the  plaintiff,  "  You  shall  not  have  your 
things  till  you  pay  me  what  is  due  for  bringing  them  and  you 
from  Brazil ; "  and  that  in  refusing  to  deliver  them  up,  he  was 
not  guilty  of  any  tortious  conversion. 

Evidence  was  given  that  80Z.  was  a  reasonable  sum  for  the 
plaintiff's  passage  in  the  steerage  of  the  ship,  and  the 

Defendant  had  a  verdictA 

t  See  all  the  authorities  collected      ship,  Abb.  Shipp.    part    iii.  c.   3, 
as  to  the  lien  of  the  master  of  a      §  11. 


766  1811.     C.  P.    2  CAMP.  633—684.  [b.r- 


1811.  HILTON  V.   FAIECLOUGH. 

^^^'  (2  Camp.  633—634.) 

£  033  ]  Notice  of  the  dlBhonour  of  a  bill  of  exchange  sent  by  the  twopenny- 

post,  is  sufficient  where  the  parties  live  within  the  limits  of  the  two- 
penny post,  whether  near  or  at  a  distance  from  one  another ;  but  the 
lotter  conveying  the  notice  should  be  proved  to  have  been  put  into  a 
receiving  house  at  such  an  hour  that,  according  to  the  course  of  the 
twopenny  post,  it  would  be  delivered  the  day  on  which  the  party  to 
whom  it  is  addressed  was  entitled  to  receive  notice  of  the  dishonour  of 
the  bill. 

This  was  an  action  against  the  indorser  of  a  bill  of  exchange, 
which  became  due  on  the  28th  of  February  last. 

On  that  day,  it  was  presented  for  payment  to  the  acceptor,  who 
resides  in  Gerard  Street,  and  next  day,  at  12  o*clock,  the  plaintiff 
put  into  a  receiving  house  of  the  twopenny  post  a  letter,  contain- 
ing notice  of  the  dishonour  of  the  bill,  addressed  to  the  defendant 
at  his  house  in  Panton  Street. 

Best^  Serjeant,  for  the  defendant,  contended,  that  this  was 
insufficient  evidence  of  notice. 

(Lawrence,  J. :  It  has  been  decided  in  a  case  in  Mr.  Camp- 
beirs  Beports,  that  a  notice  sent  by  the  twopenny  post  is 
sufficient.t) 

Best,  Serjeant,  said,  the  party  sending  the  notice  in  that 
case  resided  in  London,  and  the  party  to  whom  the  notice  was 
sent  at  Shadwell,  an  adjacent  village.  They  could  not  be  con- 
sidered as  hving  in  the  same  town ;  and  although  under  such 
I  •f34 1  circumstances  a  *notice  by  the  twopenny  post  might  be  sufficient, 
there  was  no  reason  why  the  uncertainty,  delay  and  expense  of 
this  conveyance  should  be  submitted  to,  where  the  parties  lived 
within  a  few  minutes'  walk  of  one  another. 

Lawuknce,  J. : 

The  rule  once  being  laid  down,  that  a  notice  by  the  twopenny 
ix>st  is  sufficient,  I  cannot  enter  into  any  consideration  of  the 
distance  at  which  the  parties  live  asunder :  the  notice  is  good 

t  ScoH  V.  Liffvrvl,  1  Camp.  246. 
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within  the  limits  of  the  twopenny  post.    Here  the  letter  being      itiltok 

put  into  the  receiving  house  about  noon  of  the  1st  of  March,  we  faibclough 

know  that    it    must    have    reached  its  destination  the  same 

evening,  and  the  defendant  had  information  from  the  holder 

of  the  bill  of  its  dishonour,  the  day  after  it  became  due,  which  is 

all  he  could  require. 

Verdict  for  the  plaintiff  A 


HARRIS    V.    TIPPETT.  isii. 

(2  Camp.  637—639.)  ^^'•^*  II. 

Any  quostion  may  be  put  to  a  witness  in  cross-examination,  the    Zmt  AiuffirM, 
answer  to  which  may  have  a  tendency  to  discredit  him ;  but  if  such  a        r  g^^  -. 
question  be  collateral  to  the  matter  in  issue,  the  answer  which  the  wit- 
ness gives  must  be  taken  as  conclusive,  and  other  witnesses  cannot  be 
called  to  contradict  him. 

This  was  an  action  for  not  accounting  for  a  promissory  note 
given  to  the  defendant  to  be  discounted  on  behalf  of  the  plaintiflF. 

A  witness  for  the  defendant  was  asked  in  cross-examination, 
whether  he  had  not  attempted  to  dissuade  a  witness  examined 
for  the  plaintiff,  from  attending  the  trial.  He  swore  positively 
that  he  had  not. 

Daunccy  then  proposed  to  call  back  the  other  to  contradict 
him. 

(Lawbence,  J. :  That  cannot  be  done.  You  must  take  his 
answer.) 

Dauncey  contended,  that  for  the  purpose  of  discrediting  the       [  638  ] 
witness,  it  was  competent  to  shew,  that  he  had  sworn  falsely  in 
this  instance,  and  actually  had  attempted  to  dissuade  the  other 
from  attending  the  trial. 

Lawrence,  J. : 

Had  this  been  a  matter  in  issue,  I  would  have  allowed  you  to 

t  Vide  Smith  v.  Mullet,  11  R.  B.      embodied  in    B.   of  E.   Act,    1882, 
694  (2  Camp.  208).  s.  49  (12)  (a).— R.  C. 

And  see  the  effect  of  both  cases 


7  OS  1811.     C.  P.     2  CAMP.  688—689.     [r-b.  vol.  xn- 

Harbis  call  witnesses  to  contradict  what  the  last  witness  has  sworn,  hat 
TippETT.  it  is  entirely  collateral,  and  you  must  take  his  answer.  I  will 
permit  questions  to  be  put  to  a  witness  as  to  any  improper  con- 
duct of  which  he  may  have  been  guilty,  for  the  purpose  of  trying 
his  credit ;  but  when  these  questions  are  irrelevant  to  the  issue 
on  the  record,  you  cannot  call  other  witnesses  to  contradict  the 
answers  he  gives.  No  witness  can  be  prepared  to  support  his 
character  as  to  particular  facts,  and  such  collateral  inquiries 
would  lead  to  endless  confusion. 

Dauncey  and  Ludlow  for  the  plaintiff. 

Jerris  and  Abbott  for  the  defendant. 

Lawbence,  J.  laid  down  the  same  rule  several  times  during 
the  circuit ;  and  it  seems  particularly  illustrated  by  the  following 
case,  which  occurred  at  Monmouth.  One  Yewin  was  indicted  for 
stealing  wheat.  The  principal  witness  against  him  was  a  boy 
of  the  name  of  Thomas,  his  apprentice.  Lawbencb,  J.  allowed 
the  prisoner's  counsel  to  ask  Thomas,  in  cross-examination, 
whether  he  had  not  been  charged  with  robbing  his  master,  and 
whether  he  had  not  afterwards  said,  he  *would  be  revenged 
of  him,  and  would  soon  fix  him  in  Monmouth  gaol  ? — ^He  denied 
both.  The  prisoner*s  counsel  then  proposed  to  prove  that 
he  had  been  charged  with  robbing  his  master,  and  had  spoken 
the  words  imputed  to  him. — ^Lawbencb,  J.  ruled,  that  his  answer 
must  be  taken  as  to  the  former;  but  that  as  the  words  were 
material  to  the  guilt  or  innocence  of  the  prisoner,  evidence  might 
be  adduced,  that  they  were  spoken  by  the  witness. 


*C31> 
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ANNUITY — ^Forfeiture  for  Outlawry. — A.  bequeathed  an  annuity  to 
B.  as  an  unalienable  pro  vision  for  bis  personal  use  and  support,  not  subject 
to  be  anticipated  or  alienated,  or  liaole  to  his  debts,  control,  or  engage- 
ments, with  a  proviso  that  if  B.  should  sell,  assign,  transfer,  or  make  over, 
demise,  mortgage,  charge,  or  otherwise  attempt  to  alienate  the  said  annuity, 
or  should  do  or  execute  any  act,  deed,  matter,  or  thing  to  charge,  alienate, 
or  affect  the  same,  it  should  thereupon  be  suspended :  Held,  that  the  annuity 
was  not  forfeited  by  the  outlawry  of  B.    B,  v.  Robinson       .        .        .    739 

ABBITBATION— 1.  Loss  of  Award— Affidavit  of  Contents.— If  an 
award  is  lost,  the  Court  will,  nevertheless,  permit  judgment  to  be  entered 
accordingly,  upon  affidavit  of  its  contents  (the  matter  being  uncontested). 
Hill  V.  Townsend 595 

2.  Motion  to  rescind  order  for  reference. — After  an  order  for 


reference  has  been  made  with  the  consent  of  counsel  and  attorney,  the  Court 
will  not  set  it  aside  on  an  affidavit  by  a  party  expressly  denying  his 
attorney's  authority  to  refer.    Filmer  v.  Delber 688 

ARREST.    See  False  Imprisonment  and  Parliament. 

BAILMENT — ^Article  deposited  on  joint  account. — If  a  thin^  be 
deposited  by  one,  with  the  authority  of  another,  and  received  by  the  bailee, 
to  xeep  on  the  joint  account  of  the  two,  one  alone  cannot  lawfully  demand 
it  without  the  authority  of  the  other,  so  as  to  maintain  trover  upon  the 
bailee's  refusal  to  deliver  it.    May  y.  Harvey 322 

BANK  NOTE — Bonft  flde  holder  for  value — Stolen  note.— The 
holder  of  a  Bank  note  is  prtrnd  facie  entitled  to  prompt  payment  of  it,  and 
cannot  be  affected  by  the  previous  fraud  of  any  former  holder  in  obtaining 
it,  imless  evidence  be  given  to  bring  it  home  to  his  privity.  Solomons  v. 
The  Bank  of  England 341 

BANKBT7PTCY— 1.  Contribution  among  assignees.— Contribution 
enforced  among  assignees  in  bankruptcy  to  reimburse  a  payment  by  one 
under  an  order  for  a  loss,  occasioned  oy  their  joint  act ;  and  the  objection, 
that  the  defendants  acted  only  for  conformity  upon  the  representation  and 
advice  of  the  plaintiff,  did  not  prevail.    Lingard  y.  Bromley         .        .195 

2.  Creditor-assignee. — ^Where  an  assignee  in    bankruptcy  is   a 

creditor  having  an  adverse  interest  to  other  creditors,  the  Court  will  appoint 
a  special  assignee  to  investigate  his  claim.    Ex  parte  De  Tastet     .        .    230 

3.  Election. — The  rule  in  bankruptcy,  that  a   j  oint  and  several 

creditor  must  elect,  does  not  apply  to  a  contract  for  double  Eecurity  against 
distinct  firms.    Ex  parte  Adam 280 


4.  Judgment  obtained  after  act  of. — Commission  of  bankruptcy 

jsupported  upon  a  debt,  for  which  a  judgment  was  obtained  pending  the 

E.B. — ^voL.  xn.  8    D 
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two  months'  imprisonment  for  debt,  constitutiDg  the  act  of  bankruptcy. 
ExparU  Bryant 213 

And9ee  Landlord  and  Tenant,  10,  and  Settlement  (Karriage),  3 — 5. 

BILL  OF  EXCHANOB— 1.  Assipunent  of  overdue  bills  subject 
to  special  agreement. — The  holder  in  America  of  two  bills  of  the  same 
tenor,  having  transmitted  them  to  his  agents  here  to  present  them  for 
acceptance,  and  receive  the  money  when  due,  and  pay  over  a  part  of  it  to 
the  plaintiff ;  while  the  bills  so  remained  in  his  agent's  hands,  agreed  with 
the  defendant,  the  indorser,  that  upon  payment  of  one  of  the  bills  he  should 
be  oxoneratod  from  both.  The  bills  having  been  presented  for  acceptance 
by  the  agrnts  and  dl'<honoured.  after  the  dinhonour  the  agents,  not  knowing 
of  such  agTcoment  between  their  principal  and  the  indorser,  assigned  one  of 
the  dishonoured  bills  to  the  plaintiff,  who  was  informed  of  the  dishonour, 
and  who  received  it  liable  to  all  its  infirmities,  but  without  notice  of  such 
agreement :  Held  that  the  bill  so  received  by  the  plaintiff  was  bound  by  the 
agreement;  and  that  the  defendant,  having  afterwards  taken  up  and 
discharged  the  other  bill,  which  hsd  remained  in  the  hands  of  the  same 
agents,  was  discharged  from  both.     Crosalty  y.  Ham    .        .         .        .410 

2.  Distinction  between  discount  and  deposit. — Bill  remitted, 

indorsed,  merely  to  enable  the  person  receiving  it  to  raise  money  to  meet 
future  advances,  is,  while  retained,  a  mere  deposit,  applicable  to  the  demands 
of  the  remitter,  subject  to  the  right,  tmder  the  indorsement,  of  constituting 
a  third  person  creditor  bv  negotiating  it ;  who  in  case  of  bankruptcy  will 
prove.     Ex  jHtrU  2\t*ogood 178 

3.  Illegal  consideration. — A  bill  of  exchange,  part  of  the  considera- 
tion for  which  is  spirituous  liquor  sold  in  less  quantities  than  of  20«.  value, 
is  totally  void,  though  part  oi  the  consideration  was  money  lent.  Scott  v. 
Oillnufre 641 

4.  Indorsement.-  The  indorsee  of  a  bill  of  exchange,  made  payable 

6-3  days  after  date,  which  was  issued  by  the  drawer,  and  indorsed  by  the 
payee,  who  died  before  the  day  when  it  bore  date,  may  make  title  through 
8uch  indorsement  to  recover  on  the  bill  against  the  drawer.  Pa^mure  v. 
Sortk 420 

d.  Omission  to  give  notice  of  dishonour — ^Reasonable  excuse. — 

The  holder  of  a  bill  of  exchange  is  excused  for  not  giving  notice  of  its 
dishonour  in  the  usual  time,  by  the  day  on  which  he  should  regularly 
have  given  the  notice  being  a  public  festival  during  which  he  is  strictly 
forbidden  by  his  religion  to  attend  to  any  secular  affairs.  Lindo  y.  Vna- 
worth 750 

6.  When  notice  of  dishonour  sent  by  post. — ^Notice  of   the 

dishonour  of  a  bill  of  exchange  sent  by  post,  is  sufficient  where  the  parties 
live  within  the  postal  limits;  but  the  letter  conveying  the  notice  should 
be  proved  to  have  been  put  into  a  receiving  house  at  such  an  hour  that, 
according  to  the  course  of  the  post,  it  would  be  delivered  the  day  on  which 
the  party  to  whom  it  is  addressed  was  entitled  to  receive  notice  of  the 
dishonour  of  the  bill.     Hilton  v.  Fairclough 766 

7.  Substituted  bill — Omission  to  give  notice  of  dishonour. — 


The  defendant,  bein^  unable  to  pay  a  bill  when  due,  which  he  had  accepted, 
obtained  time,  and  indorsed  to  the  plaintiff  as  a  security  a  bill  drawn  by 
himself  to  his  own  order,  which,  when  due,  was  dishonoured  by  the  drawee, 
but  the  holder  omitted  to  give  the  defendant  notice:  Held  that  by  this 
laches  the  defendant  was  not  only  discharged  as  indorser  of  the  one  bill,  but 
also  as  acceptor  of  the  other.    Bridget  y.  Berry 618 

BILL  OF  LADING.    See  Ship,  1. 
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BOND.    See  Evidence,  6. 

BOXXKDABY,  Evidence  of.    See  Evidence,  13,  14. 

BRIDGfrE — 1.  Repair. — The  inhabitants  of  the  county  being  primd  facie 
liable  to  repair  all  public  bridges  within  it,  are  therefore,  as  it  seems, 
bound  to  repair  an  ancient  horse  bridge,  unless  they  shew  that  others 
are  bound  to  repair  the  same.  B.  v.  The  InJiabitanU  of  the  County  of 
iSalop 307 

2.  The  Medway  Navigation  Company  being  empowered  under 


a  local  Act  (16  &  17  Car.  II.)  to  make  the  river  navigable,  and  to  take 
tolls ;  and  '*  to  amend  or  alter  such  bridges  or  highways  as  might  hinder  the 
passage  or  navigation,  leaving  them  or  others  as  convenient  in  their  room/* 
<S:c. ;  and  they  having  destroyed  a  ford  across  the  river  in  the  common  high- 
^Ay,  by  deepening  its  bed,  and  built  a  bridge  over  the  same  place,  are  bound 
to  keep  such  bridge  in  repair,  as  under  a  continuing  condition  to  preserve  the 
new  passage  in  heu  of  the  old  one,  which  they  destroyed  for  their  own 
benefit.    B,  v.  The  Inhabitants  of  the  County  of  Kent    ....     330 

3.  A  canal  company,  authorized  by  an  Act  of  Parliament  to 


make  the  river  Bain  navigable,  and  to  make  and  enlarge  certain  navigable 
cuts,  and  build  bridges  and  other  works  connected  with  the  navigation, 
having  for  their  own  benefit  made  a  navigable  cut  and  deepened  a  ford 
which  crossed  the  highway,  and  thereby  rendered  a  bridge  necessary  for 
the  passage  of  the  public,  which  was  accordingly  built  at  the  expense  of 
the  company  in  the  first  instance,  are  bound  to  maintain  the  same.  R»  v. 
The  Inhabitants  of  Lindsey     .........     529 

CEBTIOBABI — 1.  Bemoval  of  indictment— After  conviction. — The 
Court  refused  a  certiorari  to  remove  an  indictment  for  a  misdemeanor,  and 
proceedings  thereon  at  the  Assizes,  after  conviction  and  before  judgment, 
which  was  prayed  for  the  purpose  of  applying  for  a  new  trial,  on  tne  tfudge^s 
report  of  the  evidence,  upon  the  ground  of  the  verdict  being  against  evidence 
and  the  Judge's  direction.     B,  v.  The  Inhabitants  of  the  County  of  Oxford 

386 

2.  A  certiorari  will  not  lie  to  the  Sessions  to  remove  a  conviction 

for  a  misdemeanor  before  judgment;  for  the  fine  being  uncertain,  the  Court 
cannot  tell  how  to  assess  it.  Otherwise  where  the  punishment  is  certain. 
B.  V.  Nichols  .......         .....     388 

CHABITT — Increased  value — Cy  pres. — ^Where  a  charitable  fund  is 
exhausted  by  the  declared  object  of  the  founder :  a  subsequent  surplus,  from 
the  improved  annual  value,  will  be  applied  cy  pres  by  the  Court.  The 
Attorney-General  v.  The  Coopers*  Company 162 

CHTJBCH — 1.  Bishop's  licence  to  preach. — Mandamus. — ^The  Act  of 
Uniformity,  13  &  14  Car.  II.  c.  4,  s.  19,  having  enacted  thut  no  person  shall 
be  allowed  to  preach  as  a  lecturer,  in  any  church,  &c.  *' unless  he  be  first 
approved  and  thereunto  licensed  by  the  Archbishop  of  the  province,  or 
Bishop  of  the  diocese,''  the  Court  will  not  entertain  a  motion  for  mandamus 
to  the  Bishop  to  license  a  lecturer  appointed  by  the  parish,  upon  the  previous 
refusal  of  the  Bishop  to  do  so  upon  the  alleged  ground  of  unfitness  in  the 
party  elected,  unless  it  be  shown  that  the  uke  application  had  also  been 
made  to  the  Archbishop  and  rejected  by  him.    B,  v.  The  Bishop  of  London 

393 

2.  The  Act  of  Uniformity,  13  &  14  Car,  II.  c.  4,  s.  19,  having 

made  a  licence  necessary  to  enable  a  lecturer  to  preach,  and  given  authority  to 
the  Bishop  to  grant  it ;  if  a  person  appear  to  Have  a  right  to  it,  this  Court 
will  compel  the  Bishop  to  grant  such  licence,  or  to  shew  good  reason 

3  D  2 
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to  the  oontrary.  But  it  10  a  good  reftson  against  an  application  for  such  a 
licence  to  shew  that  the  lectureship  was  appointed  within  time  of  memory^ 
and  supported  by  voluntary  oontrioutions,  without  any  lay  fee  or  tempond 
right  in  the  party  apnlying ;  and  that  he  had  not  the  consent  of  the  rector ; 
though  chosen  oj  tne  panshioners  to  be  lecturer.  B,  y.  The  BUkop  of 
Limdun 399 

COXMOK— Common  of  yicinage — State  of  boundaries. — ^Where  one 
of  two  adjoining  commons,  with  common  of  vicinage,  was  enclosed  and 
fenced  off  by  the  owner  of  the  soil,  leaving  open  only  a  passage  sufficient 
for  the  highway  which  led  over  the  one  to  the  other ;  yet  as  the  separation, 
was  not  complete,  so  as  to  prevent  the  cattle  straying  from  one  to  the  other 
by  means  of  the  highway,  the  common  by  vicinage  still  continued.  GuIlM 
V.  Lqj  ti 371 

COKT&ACT— Deyiaiion  from,  specification.— If  a  builder  undertakes 
a  work  of  specified  dimensions  and  materials,  and  deviates  from  the  specifi- 
cation, he  cannot  recover  upon  a  quantum  valebant ^  for  the  work,  labour,  and 
materials.    Ellis  v.  Hamlen 595 

Ajid  ite  Landlord  and  Tenant,  and  Vendor  and  Pnrchaaer. 

COPYHOLD— Byidence  of  right  of  common— Beputation.— Parch- 
ment writings  preserved  amount  the  muniments  of  a  manor,  dated  in  1G9S 
and  1717,  purporting  to  be  signed  by  many  persons,  copyholders  of  the 
manor,  stating  an  unlimited  right  of  common  in  the  commoners,  which 
having  been  found  inconvenient,  they  had  agreed  to  stock  the  common  in  a 
certain  restricted  manner,  is  evidence  of  reputation  an  to  the  general  right 
(f'.r.  restricted  only  by  levanc^r  and  couchancy^,  sufficient  to  destroy  the 
stinit  d  right  set  up  by  the  plaintiff,  a  copyholaer,  in  an  action  on  the  case 
against  a  freeholder  of  the  manor  for  overstocking  the  oommon  beyond  such 
stint.     Chapman  v.  Cowlan 294 

And  B€t  Mortgage,  6. 

C0PTBIOHT--Lett6ra.— Injunction  ^nted  on  the  application  of  the 
executor  to  restrain  defendant  from  publishing  letters  the  property  of  the 
testator.     Earl  of  Uranard  y.  Dunkin IS 

COBirWALL,  Duchy  of.    See  Limitations,  Statutes  of;  2. 

COBPO&ATZOK  (]nrNIOIPAL)--Power  to  mortgage  properiw. — 

Qeiieral  right  of  corporations,  of  whatever  nature,  at  law  to  a£u>nate  their 
landfi,  held  in  fee,  suDJect  as  to  ecclesiastical  corporations  to  the  restraining 
statutes ;  and  no  instance  of  a  trust  attached  upon  the  ground  of  mis- 
application, as  not  to  corporate  purposes,  except  the  case  of  oorporations, 
holding  to  charitable  usea     The  Mayor  of  ColchuUr  v.  Lotateti     .        .    216 

COSTS.    See  Practice,  1,  and  Solicitor  and  Client,  1. 

COVXVAKT  — 1.    Action   on  hj  personal    representatiTS.  —  By 

indenture  tripartite  between  (1)  A.,  m  B.,  (8)  C,  A.,  tenant  for  life, 
demised  to  C. ;  and  0.  covenanted  with  B.  (a  receiver),  and  other  the 
receiver  or  receivers  for  the  time  being,  and  to  and  with  such  other  person, 
who,  for  the  time  being,  should  be  entitled  to  the  freehold,  and  to  and  with 
every  of  them.  A.  died ;  held  that  his  executrix  could  not  maintain 
covenant  for  breach  in  her  testator's  lifetime,  but  that  the  action  was  joint, 
and  survived  to  B.    Bouthcote  v.  Eoare 600 

2.  Implied — Breach  of.— The  proprietor  of  a  medicine  sold  and 

assigned  his  nght  to  another,  subject  to  a  covenant  by  the  assignee  to  pay 
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lum  one-third  of  the  profits  duriug  his  own  and  his  wife^s  lives,  and 
<x>yenanted  with  the  assignee  not  to  prepare  or  sell  the  medicine.  After  a 
mesne  assignment  to  the  plaintiff,  the  plaintiff  by  an  indeuture,  reciting 
the  previons  deeds,  and  that  he  had  agreed  with  the  defendant  for  the 
absolute  purchase  of  all  his  right  as  well  in  the  said  medicine  as  in 
the  one-third  reserved  to  the  defendant  by  the  first  deed,  assigned  to 
the  plaintiff  all  that  third  share  and  all  other  right  and  interest  of  the 
defendant  to  the  said  medicine ;  with  a  covenant  that  the  plaintiff  might  at 
all  times  prepare  and  sell  the  medicine  in  the  name  of  the  defendant,  and 
another  covenant  for  further  assurance.  Held  that  the  assignment  con- 
tained in  the  last  indenture  raised  an  implied  covenant  on  the  part  of  the 
defendant  that  he  would  not  prepare  or  sell  the  medicine  for  his  own  profit. 
Seddon  v.  JSenate 299 

CBIMINAL  LAW-— 1.  Conspiracy— Death  of  one  defendant.— Where 
two  conspire,  and  one  dies,  the  other  may  stiU  be  indicted  for  the  conspiracy. 
J2.  V.  NichoU 388 

2.  Misconduct   of  magistrates— Tims  in  which   information 

must  be  moved. — ^A  criminal  information  may  be  moved  for  against 
magistrates  for  misconduct  in  the  execution  of  their  offices  in  the  second 
Term  after  the  offence  committed,  there  being  no  intervening  assizes.  B.  v. 
Marries 338 

-; —  3. The  Court  will  not  grant  a  rule  nisi  for  a  criminal  information 

against  a  manstrate  so  late  in  the  second  Term  after  the  imputed  offence,  as 
to  preclude  nim  from  the  opportunity  of  shewing  cause  against  it  in  the 
same  Term.    i2.  v.  Marshall 340 

DEFAMATION— 1.  Evidence  of  libel— Pleading.— An  action  for  a 
libel,  charging  in  one  count  that  the  defendant  published  it  as  purporting  to 
be  a  letter  from  A.  to  £. ;  and  in  another  charging  generally  that  the 
defendant  published  the  libellous  matter,  is  not  sustained  by  proof  of  a 
publication,  wherein  the  defendant  stated  that  in  a  debate  in  the  Irish  House 
of  Commons,  several  years  before,  the  Attorney- General  of  Ireland  had  read 
such  a  letter ;  and  then  stating  the  libellous  matter  as  said  by  him,  in  com- 
menting upon  the  letter :  for  the  characters  of  the  several  libels  are 
essentially  different,  though  the  slander  imputed  may  be  the  same. 

It  seems  also  that  a  libellous  assertion  that  the  plaintiff  **has  been  for 
some  time  past  confined  on  a  charge  of  high  treason,"  taken  as  a  fact 
asserted  generally  by  the  publisher  on  his  own  knowledge,  would  refer  to 
the  period  of  the  publication,  and  therefore  would  not  be  proved  by  shewine 
that  it  was  asserted  to  have  been  said  by  another  some  years  before,  and 
consequently  referring  to  the  period  when  it  was  so  said.    Jbell  v.  Byrne    433 

2.  Slander  of  title. — A  lease,  in  which  was  a  proviso  for  re-entry 

if  the  rent  were  in  arrear  twenty-eight  days,  being  exposed  to  sale  by  the 
assignee,  and  rent  being  then  in  arrear,  the  lessor  announced  at  the  sale  that 
the  vendors  could  not  make  a  title,  in  consequence  of  which,  bidders,  who 
•came  to  buy,  went  away.  He  afterwards  offered  lOOZ.  for  the  lease,  but 
subsequently  recovered  the  premises  in  ejectment :  Held  that  no  action  for 
slander  of  title  lay  against  him.    Smith  v,  Spooner       ....    645 

EASEMENT — 1.  Prescription. — J^o  one  can  claim  a  prescription  in  his 
own  land.    Cooper  v.  Barber 604 

2.  Eight  of  way.— No  wajr,  or  other  easement,  can  subsist  in  land 

of  which  there  is  an  unity  of  possession.    Morris  v.  Edgington     .        •    579 

ELEOnOK — Of  child  claiming  under  settlement. — ^A  child  claiming 
a  portion  under  a  setUement,  and  a  legacy  under  the  father's  will,  put  to 
her  election.    Bradish  v.  Bradish •        •        .    109 
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XVmEKCX— 1.  Adjoining  estates^ Reputation  as  to  &cts.-3-To  an 
action  of  treepass  for  catting  down  and  converting  treee,  Trhicli  the 
defendant  justiiied  as  growing  upon  his  soil  and  freehold,  tlie  plaintiff 
replied  that  the  trees  were  his  freehold,  and  not  the  freehold  of  the  defen- 
dant :  and  this  was  held  to  be  preyed  by  shewing  that  thejr  ^w  on  & 
certain  woodj  belt,  fifteen  feet  wide,  which  surrounded  the  plaintifrs  land, 
but  was  undivided  by  any  fences  from  the  several  closes  adjoining,  of  which, 
it  formed  part,  belonging  to  different  owners ;  and  that  from  time  to  time 
the  plaintiff  and  his  ancestors,  at  their  pleasure,  cut  down,  for  their  own 
use,  the  trees  growing  within  the  belt,  and  that  the  several  owners  of  tiie 
different  closes  inclosing  the  belt  never  felled  trees  there,  though  they^ 
felled  them  in  other  parts  of  the  same  closes,  and  that  when  they  made  sale 
of  their  estates,  the  trees  in  the  belt  were  never  valued  by  their  agents, 
because  they  were  reputed  and  considered  to  belong  to  the  plaintiff  and  hi» 
ancestors,  in  which  the  several  owners  acquiesced.    Stanley  t.  White  .    544: 

2.  Articles  of  the  peace  controverting  fi&cts  deposed  to.  — 

One  against  whom  articles  of  the  peace  are  exhibited  is  not  entitled  to  read 
affidavits  on  his  own  behalf,  in  contradiction  of  the  facts  sworn  to  against 
him  in  such  articles.    Ji»  t.  Doheriy 316 

3.  Where  a  person  exhibits  articles  of  the  peace  and  swear» 

that  her  life  is  in  danger,  the  truth  of  the  facts  cannot  be  controverted. 
Lord  VaneU  case 317 

4.  Entry  of  payment  of  rent. — A  fact  cannot  be  proved  by  entries- 


made  by  a  third  person,  deceased,  in  his  book  of  receipts  of  rents  from  his 
tenant ;  considering  such  entries  as  no  more  than  a  dedaratiou  of  the  fact 
made  by  such  third  person.     Ouiram  v.  Moretvood        ....    542. 

5.  Original  record  of  indictment. — If  the  plaintiff  in  an  action 


for  a  malicious  prosecution  offer  to  prove  at  the  trial  the  original  record  of 
the  indictment  and  acquittal  or  a  true  copy  thereof,  such  evidence  must  b& 
r(  ceived,  thon^h  there  were  no  order  of  the  Court  or  fiat  of  the  Attorney- 
ihvertd  allowing  the  plaintiff  a  copy  of  such  record :  but  the  officer  who, 
without  such  authority,  produces  tne  recoid  or  gives  a  copy  of  it  to  the 
party*  is  answerable  for  the  contempt  of  Court  in  so  doing;  and  the  Judge  at 
Nisi  IVius  would  not  compel  him  to  produce  the  record  in  evidence,  without 
such  authority.    Leffatt  v.  Tdlervey 518> 

6.  Kotice  to   produce  bond— Parol  eyidence  of  contents. — 


In  trover  for  a  bond  the  plaintiff  may  give  parol  evidence  of  it  to  support 
the  general  description  of  the  instrument  in  the  declaration,  without 
having  given  the  defendant  previous  notice  to  produce  it.   How  y.  HaU    51» 

7.  Of  deceased  witness. — What  a  dead  witness  has  sworn  on  a 

former  trial  between  the  same  parties,  is  evidence  in  the  cause,  and  may 
either  be  read  from  the  Judge*s  notes,  or  proved  upon  oath  by  the  notes  or 
recollection  of  any  person  who  heard  it.     Mayor  ofDonca^ter  y.  Day    .    6oO 

8.  Question  tending  to  criminate  witness. — Protection  is  giyen 

cenerally,  in  every  stage  of  the  proceedings  against  answering  any  question, 
having:  a  direct  tendency  to  criminate  the  party,  or  subject  him  to  a  penalty. 
Paxton  y.  DougUu 17» 

9. A  witness  may  object  to  answer  a  question  which  he  thinks 

will  tend  to  his  crimination,  though  the  answer  would  not  lead  to  an 
immediate  conclusion  of  guilt.     Cate»  y.  Hardacrt        •        .        •        .    678> 

10.  Question  tending  to  discredit  witness. — Any  question  may 

be  put  to  a  witness  in  cross-examination,  the  answer  to  which  may  have  a 
tendency  to  discredit  him ;  but  if  such  a  question  be  collateral  to  the  matter 
in  issue,  the  answer  which  the  witness  fives  must  be  taken  as  oonclusiye, 
and  other  witnesses  cannot  be  called  to  contradict  him.  Harris  y. 
Tippttt 76T 
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EVIDENCE — 11.  Beputation'  as  to  fieictB. — ^WHere  a  testator,  between 
fifty  and  sixty  years  a^,  devised  land  to  his  son  for  life,  remainder  to  his 
grandson  for  life,  remainder  to  the  heirs  of  the  body  of  the  grandson,  remain- 
der to  the  lessor  of  the  plaintiff  in  tail ;  between  whom  and  the  defendant, 
the  devisee  in  fee  of  the  son,  the  question  was  whether  the  land  in  dispute, 
which  had  been  occupied  by  the  son  in  the  lifetime  of  the  testator,  was  part 
of  the  entailed  estate,  or  had  been  acquired  by  his  own  purchase ;  evidence 
of  reputation  that  the  land  had  belonged  to  Sir  J.  S.,  and  was  purchased  of 
him  oy  the  first  testator,  is  not  admissible.  Doe,  Lessee  of  Didsbury  y. 
Thomas 533 

12. As  to  right  to  dig  for  stones  and  minerals. — Qu,  Whether 


general  evidence  of  reputation  as  to  a  prescriptive  right  of  digging  stones  on 
the  lord's  waste,  annexed  to  a  particular  estate,  be  admissible  ?  It  seems, 
however,  that  such  evidence  may  be  given  as  to  a  particular  custom,  though 
not  as  to  a  private  prescription.    Morewood  y.  Wood     ....     537 

13.  As  to  parish,  boundaries. — Traditionary  reputation   is 

evidence  of  boundary  between  two  parishes  and  manors :  and  this  though 
the  old  persons  deceased  making  the  declarations  claimed  rights  of  common 
on  the  respective  wastes,  which  might  be  enlarged  by  such  evidence. 
Nicholh  y.  Parker 642 

14.  Boundary  between  estates.— But  evidence  of  reputation 


of  a  boundary  between  two  estates  was  rejected.     Clothier  v.  Chapman    543 

15.  Onus  probandi.    See  Mortgage,  1. 

16.  Of  loss  of  licence.    See  Insurance  (Marine),  8. 

■  17.  Of  right  of  common.    See  Oopyhold. 

And  see  Insurance  (Marine),  9 — 11,  17—19,  and  Will,  15. 

EXECUTION— Fieri  facias— Notice  to  GheTiff.—Semhle,  that  a  sheriff 
is  not  bound  to  find  out  what  rent  is  due  to  a  landlord  and  pay  it  him  under 
8  Ann.  c.  14,  unless  the  landlord  gives  him  notice.    Smith  v.  jRussell    .    674 

EXECT7T0B — 1.  No  allowance  to  surviving  partner  for  carrying 
on  business. — Surviving  partner,  being  executor,  not  entitled  without 
express  stipulation  to  any  allowance  for  carrying  on  the  trade  after  the 
testator's  death.     Burden  v.  Burden 210 

2.  De  son  tort. — Living  in  the  house,  and  carrying  on  the  trade  of 


deceased  (a  victualler),  is  sufficient  intermeddliDg  to  make  defendant 
executor  ae  son  tort^  and  as  such  liable  de  bonis  propriis ;  notwithstanding 
his  wife  proved  the  will  after  the  action  was  commenced.  Hooper  v. 
Summersett •        .     708 

3.  Purchase  by. — An  executor  cannot  purchase  an  infants  estate. 


Mulvany  v.  Dillon 43 

EXTENT  —  Partnership  property.  —  Upon  an  extent  against  one 
partner  the  Crown  can  onXj  take  the  separate  interest  of  the  partner,  and 
that  liable  to  the  partnership  debts.    R,  v.  Sanderson  .        .        .        .713 

FALSE  IMPBISONMENT— 1.  Arrest  by  watchman^Beasonable 
suspicion. — ^Watchmeu  and  beadles  have  authority  at  common  law  to 
arrest  and  detain  in  prison  for  examination,  persons  walkiug  in  the  streets 
at  night,  whom  there  is  reasonable  ground  to  suspect  of  felouy,  although 
there  is  no  proof  of  a  felony  having  been  committed.  Lawrence  v. 
Hedger 571 

2.  Confinement  by  order  of  House  of  Commons.  See  Par- 
liament. 
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VJBLATTD  AJn>  KIS&EFBB8EHTATI0K— PurchaM  by  executor. — 
An  executor  or  ageut  cannot  purohaee  an  infant's  estate.  Mvlvany  v. 
Dillim 43 

7&AT7D8,  STATUTE  OF.    See  Goods,  Sale  of,  1. 

OAXB— Property  in  game  killed. — The  plaintifiTs  dogs  having  hunted 
and  caught,  on  the  defendant's  land,  a  hare  started  on  the  land  of  another, 
the  property  is  thereby  vested  in  the  plaintiff,  who  may  maintain  trespass 
against  the  defendant  for  afterwards  taking  away  the  hare.  And  so  it  would 
be  though  the  hare,  being  quite  spent,  had  been  caught  up  by  a  labourer  of  the 
defenduit  for  the  benefit  of  the  hunters.     Churchward  v.  btucUly  .        •    513 

(H>ODB,  SALE  OF— Contract  in  which  buyer  not  named— Statute 
of  Frauds. — An  order  for  goods,  written  and  signed  by  the  seller  in  a  book 
of  the  buyers,  but  not  namin:?  the  buyers,  may  be  connected  with  a  letter 
of  the  seller  to  his  agent  mentioning  the  name  of  the  buyer,  and  with  a 
letter  of  the  buyer  to  the  seller  claiming  the  performance  of  the  order, 
to  constitute  a  complete  contract  within  the  Statute  of  Frauds.  Allen  v. 
Bennet 633 

2.  Delivery. — ^Where  a  sale-note  for  the  purchase  of  50  tons  of 

Greenland  oil  was  delivered  by  the  seller's  broker  to  the  purchasers  to  be 
paid  for  by  their  acceptance,  pavable  at  a  future  day ;  and  they  afterwards 
received  from  the  sellers  an  order  on  their  wharfingers  for  the  delivery  of 
the  5<>  out  of  90  tons  of  their  oil ;  yet  as  the  custom  of  the  trade  was  for  the 
casks  to  be  searched  bj  the  sellers'  cooper,  and  for  a  broker  on  behalf  of 
both  parties  to  ascertam  the  foot  dirt  and  water  in  each  (for  which  allow- 
ance was  to  be  made,)  and  then  the  casks  were  to  be  filled  up  by  ihe  sellers' 
cooper  at  their  expense;  all  which  was  to  precede  the  delivery  to  the 
buyer:  held  that  the  sale  was  not  complete  to  pass  the  property;  but 
that  the  sellers,  on  the  insolvency  and  subsequent  bankruptcy  of  the  buyers, 
before  such  acts  done  and  delivery  made,  might  countermand  it.  Wallace  v. 
lirenU 423 

3.  Delivery — Be-sale  before  payment. — The  defendants  having 

sold  a  quantity  of  timber,  then  lying  at  their  own  wharf,  to  D.,  for  bills 
payable  at  a  future  day,  which  timber  was  then  marked  by  D.,  and  a  small 
pail  of  it  was  forwarded  by  the  defendants  to  one  place,  ana  part  to  another, 
and  then  D.,  before  the  time  of  payment  arrived,  sold  the  whole  to  the 
plaintiff,  who  notified  such  sale  to  the  defendants,  and  was  answered  that  it 
was  very  well,  and  then  in  the  presence  of  the  defendants  the  plaintiff 
marked  all  the  timber  lying  at  their  wharf,  and  afterwards  marked  that 
which  had  been  forwarded  to  the  other  two  stages  :  Held  that  the  defendants, 
after  such  assent  to  the  transfer,  and  such  marking  by  the  plaintiff,  oould 
not  retain  any  of  the  timber,  upon  the  subsequent  insolvency,  before  the  day 
of  payment,  of  I). ,  the  original  vendee,  to  whom  payment  had  been  made  by 
the  plaintiff.     Stoveld  v.  Hughes 523 

4.  Half  share  in  goods — Joint  account. — ^The  defendant  agreed 

in  writing  to  take  one  half  share  of  certain  goods  bought  by  the  plamtiff 
on  their  joint  account ;  half  in  the  profit  or  loss,  and  to  furnish  the  plaintiff 
with  half  the  amount  in  time  for  the  payment  thereof ;  the  jgoods  being  to 
be  paid  for  by  bills.  Held,  that  this  was  an  agi*eement  relatmg  to  the  sale 
of  goods,  within  the  exemption  in  the  Stamp  Act  44  Qeo.  HE.  c.  98, 
sched.  A.  and  did  not  require  a  stamp.     Venning  v.  Leckie    .        •        .    29*2 

——  5.  Illegal  sals  of  spirits.— The  statute  24  Geo.  11.  c.  40,  s.  12, 
making  illegal  the  sale  of  spirits  in  less  quantities  than  to  20s.  value,  unices 
paid  for,  extends  to  spirits  mixed  with  water.     Scott  v.  GUlmore  •        .641 

•- —  6.  Interest  on  purchase  money. — Where  goods  are  sold  and 
delivered  upon  an  agreement  by  the  vendee  to  pay  for  them  by  a  bill  at  a 
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certain  date ;  as  interest  would  have  run  upon  sucli  bill,  if  given,  it  may  be 
recoyered  in  an  action  for  the  price  of  the  goods  brought  after  the  time  when 
such  bill  would  haye  become  due ;  and  it  may  be  recovered  as  part  of  the 
estimated  value  of  the  goods  upon  the  common  count  for  goods  sold  and 
delivered.    Marshall  v.  Poole 310 

GOODS,  SALE  OF— 7.  Beputed  ownerBhip — Custom  of  trade. — An 
alleged  custom  that  purchasers  of  hops  from  hop  merchants  shall  leave 
them  in  the  merchant's  warehouse  for  the  purpose  of  re- sale,  upon  rent, 
undistinguished  from  the  merchant's  stock :  Meld,  not  to  have  been  proved 
as  a  notorious  custom  to  take  the  goods  out  of  the  statute  21  Jac.  I.  c.  19, 
s.  11  (as  to  reputed  ownership).     Thackthwaite  v.  Cock,        .        .        .    689 

And  see  Principal  and  Agent,  2. 

HABEAS  COBPUS—<<  Helpless  and  ignorant  foreigner."— The 
Court,  upon  afiBdavit  laid  before  them,  suggesting  probable  cause  to  believe 
that  a  helpless  and  ignorant  foreigner  was  brought  into  this  country,  and 
exhibited  for  money,  against  her  consent,  by  those  in  whose  keeping  she 
was,  granted  a  rule  upon  her  keepers  to  shew  cause  why  a  writ  of  habeas 
corpus  should  not  issue  to  bring  her  before  the  Court.  The  case  of  the 
Hottentot  Venus 320 


^'— 1 .  Obstruction  of  .—The  Court  will  refuse  to  give  judpnent 

upon  an  indictment  for  an  obstruction  in  a  public  highway ;  which  highway, 
alter  the  conviction  of  the  defendant,  was  regularly  turned  by  an  order  of 
magistrates,  and  a  certificate  obtained  that  the  new  way  was  fit  for  the 
passage  of  the  public,  and  on  affidavits  that  so  much  of  the  old  way  indicted 
as  was  still  retained  was  free  from  all  obstruction.    B,  v.  Indedon       .    313 

—  2.  Sufficiency  of  amends. — Surveyors  having  broken  a  new  way 
over  the  plamtifF's  land,  in  order  to  carry  such  materials  for  repair,  in  a 
case  where  an  old  but  circuitous  road  existed  before ;  and  having,  after  the 
damage  done,  and  after  an  action  of  trespass  brought  against  them,  paid 
money  into  Court  by  way  of  amends :  Held,  that  the  sufficiency  of  such 
amends  cannot  be  questioned  at  Nisi  Prius  ;  the  statute  (13  Geo.  III.  c.  78, 
s.  27)  having  referred  the  quantum  of  amends,  if  not  agreed  upon,  to  the 
decision  of  justices  of  the  peace.    Boyfitld  v.  Porter      ....    324 

HOUSE  OF  COMMONS.    See  Parliament. 

IMPBESSMENT  —  Ship's  carpenter  —  Exemption.  —  A  carpenter 
belonging  to  a  vessel  employed  in  the  coal  and  coasting  trade  is  not 
exempted  from  being  impressed  by  any  statute  now  in  force.  Ex  parte 
Boggin  .............    431 

INFAKT  —  Maintenance.  —  Maintenance  allowed  for  the  time  past. 
Ex  parte  Darlingtwi 21 

And  see  Mortgage,  7,  and  Executor,  3. 

INJXJNCTIOK.    See  Interest,  1,  and  Waste. 

INSUBANCE  (MABIKE)— 1.  Calculation  of  average  loss.— Where 
goods  are  shipped  on  an  invoice,  an  average  loss  upon  a  policy  must  be 
calculated  upon  the  invoice  price,  and  not  upon  the  price  of  the  market  at 
which  the  diunaged  goods  have  arrived.     Watdron  v.  Coomhe        .        •    629 

2. The  valuation  ujwn  a  freight  policy  of  insurance  is  calculated 

upon  all  the  goods  the  ship  is  intended  to  carry  upon  the  voyage  insured ; 
and  if  by  a  peril  insured  against  the  ship  be  lost,  when  part  only  of  the 
goods,  the  freight  of  which  was  intended  to  be  covered,  was  on  board,  the 
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Taluation  muat  be  opened,  and  tbe  assured  can  only  reoover  as  for  that  pro- 
|iortional  share.    Farbe$  y.  Aipitiall 352 

nreURAKOB  (KASINE)— 3.  Capture  in  port.— British  goods  on 
board  a  neutral  ship«  being  insured  from  London  to  any  ports  or  places  of 
discharge  on  the  oontinent,  &c.  with  hberty  to  carry  simulated  papers,  &c, 
free  of  ca])ture  or  seizure  in  her  port  or  ports  of  discharge ;  and  the  ship 
having  received  instructions  to  pro<>ded  to  the  river  Jahde,  with  a  supercargo, 
who,  when  arrived  there,  was  to  go  to  Varel,  which  lies  thirty  miles  up  the 
river,  and  there  give  notice  to  a  correspondent  of  the  ship's  arrival,  and 
receive  directions  where  the  goods  might  most  safelj-  be  landed ;  Varel  and 
the  whole  adjacent  country  being  then  occupied  by  the  enemy :  Held,  that 
a  seizure  by  the  enemy  in  boatn  Irom  the  shore  wlule  the  ship  was  lying  on 
and  off  in  the  middle  of  the  river,  fifteen  miles  up,  where  it  is  two  miles 
wide,  waiting  for  directions  from  the  supercargo,  who  had  gone  up  to  Varel 
to  gf)t  instructions  where  to  land  the  cargo,  was  a  seizure  in  a  port  of 
discharge  within  the  exemption  in  the  policy.    Jarman  y.  toape  .        .    374 

4.  Concealment. — An  insurer  is  bound  to  communicate  to  the 

underwriter  any  intelligence  he  has,  which  may  affect  his  choice  whether 
he  will  insure  at  all,  and  at  what  premium  he  will  insure.  Lynch  t. 
Uamilton 591 

5.  Time  of  sailing. — It  is  not  necessary  to  disclose  to  the  under- 
writer on  a  policy  at  and  from  London,  whether  the  ship  has  sailed  or  not. 
FoH  Y.Lee 670 

6.  Condenmation  and  sale  of  cargo— Kotice  of  abandonment. — 

An  American,  properly  licensed  to  export  saltpetre  from  Calcutta  to  America, 
having  insured  it  for  the  voyage,  the  ship  was  seized  by  the  captain  of  a 
British  ship  of  war  at  the  Cape  of  Good  Uope,  and  the  cargo  condemned, 
unshipped,  and  sold  by  order  of  the  Court  of  Admiralty  there,  whose 
sentence  was  afterwards  reversed  on  appeal  here,  and  the  property  ordered 
to  be  restored,  or  its  value  paid  to  the  owner,  though  upon  paj-ment  of  the 
captor*s  costs.  Held,  that  the  assitred  might  recover  as  for  a  total  loss, 
without  notice  of  abandonment.    Mullett  v.  Shedden     ....     547 

7.  Condemnation  of  neutral  ship  —  Keglect  to  carry  proper 

documents  showing  nationality. — If  a  neutral  American  ship,  insiired 
hens  be  captured  by  a  Fi*ench  ship,  and  condemned  in  a  French  court  as 
prize,  upon  the  express  ground  stated  in  the  sentence  of  condemnation, 
(which  IS  evidence  for  this  purpot»e),  that  the  ship  was  not  properly 
documented  according  to  the  existing  treaty  between  Finnce  and  the  L  uited 
States  of  America,  the  neutral  assured  cannot  recover  their  loss  against  the 
British  underwriter,  although  there  was  no  warranty  or  representation  that 
the  ship  was  American ;  the  neglect  of  the  shipowners  themselves,  who  are 
bound  at  their  peril  to  provide  proper  national  documents  for  their  ship, 
being  in  such  a  case  the  efficient  cause  of  the  loss.  Neither  can  the  agent  of 
the  asHiired,  some  of  whom  were  also  interested  in  the  careo  as  well  as  the 
ship,  recover  for  the  loss  of  the  cargo  insured,  which  was  also  condemned  at 
the  same  time  and  for  the  same  reason.    Btll  y.  Carttairs    .        .        .     5o7 

8.  What  necessary  to  prove  loss  of  licence.  —  When  a  ship 

insured  is  captured  on  a  voyage  to  an  enemy's  country,  and  the  British 
licence  legalizmg  the  voysge  is  lost,  to  show  tmit  she  haa  such  a  licence,  it 
is  necessary  to  prove  the  loss  of  the  ^per  purporting  to  be  a  licence  put  on 
boanl  the  tdiip,  and  to  produce  examined  copies  of  the  order  in  Council  for 
granting  the  hcence,  and  of  the  copy  of  the  licence  preserved  in  the  Secretary 
of  State  s  office.     Eyre  v.  Fai$gravt 751 

0.  Proof  of  capture. — A  coimt  on  a  policy  of  insurance  laying  the 

loss  by  capture,  is  sustained  by  evidence,  that  the  ship  was  captun*d  by  a 
privateer ;  although  this  ha]>pened  from  a  collubion  between  the  master  of 


voL.xn.]  INDEX.  779 

the  Bliip  and  tho  commander  of  the  privrnteer,  and  the  plaintiff  might  have 
reooyerod  under  a  count  laying  the  loss  by  the  barratry  of  the  master. 
Arcangelo  y.  Thamp^n 7oH 

INSTJBANCE  (MABINE)— 10.  Proof  of  nationality.— To  prove  a 
warranty,  that  a  ship  insured  was  of  a  particular  nation,  it  is  primd  /<icie 
evidence,  that  she  carried  the  flag  of  that  nation  at  times  when  she  was 
free  from  all  danger  of  capture,  and  that  the  captain  addressed  himself  to 
the  consul  of  that  nation  in  a  foreign  port.    Arcangelo  y.  Tliompson     .     758 

11.  Neutral  vessel— Proof  of  nationality. — A  neutral  vessel  ia 

not  seaworthy  unless  she  is  provided  with  documents  to  prove  her  neutrality. 
Steel  V.  Lacy 65S 

12.  Hostile  ports — Legality  of  Toyage. — A  policy  of  insurance  is 

not  vitiated  by  giving  leave  to  the  shin  to  proceed  to  any  port  in  a  particular 
sea  in  which  there  are  both  hostile  ana  neutral  ports,  unless  it  can  be  shewn 
that  it  was  intended  the  ship  should  in  fact  proceed  to  one  of  the  former. 
Midler  v.  Thompson 75$ 

13.  Liberty  to  call  at  port. — ^Liberty  to  touch  at  a  port  for  any 


purpose  whatever,  includes  liberty  to  touch  for  the  purpose  of  taking  on 
board  part  of  the  goods  insured.     VioUU  v.  Allnuit       ....    676 

14.  Order  of  stoppage  at  ports  of  call. — Upon  a  policy  from 


London  to  Trinidad  or  the  Spanish  Main,  with  leave  to  call  at  all  or  any  of 
West  India  Islands  or  settlements,  and  with  liberty  to  touch  and  stay  at  any 
ports  or  places  whatsoever  and  wheresoever,  the  assured  must  take  all  the 
j)ort8  at  which  he  touches,  in  the  same  succession  in  which  they  occur  in  the 
course  of  his  voyage  insured.     Oairdner  v.  Senhoitae     ....     573 

15.  Loss  of  voyage.— The  insurer  is  liable  for  a  total  loss  upon  a 

cargo  of  com,  where  the  ship  from  the  perils  insured  against,  becomes 
incapable  of  pursuing  the  voyage,  and  another  vessel  cannot  be  procured 
to  forward  the  com  to  its  port  of  destination.  Wilaon  v.  The  Royal  Exchange 
Assurance  Company 760 

16. Where  a  ship  is  obliged  to  put  back,  and  the  damage  she 

has  sustained  is  of  such  a  nature  that  she  cannot  pursue  her  voyage,  and 
other  ships  cannot  be  procured  to  take  the  cargo,  this  is  a  total  loss  of  ship, 
cargo,  and  freight,  however  inconsiderable  the  damage  sustained  may  h^, 
because  the  voyage  in  contemplation  is  lost.    Manning  v.  Newnham     .    761 

17.  Insurable  interest. — A  bill  of  lading,  signed  by  a  master  of  a 

vessel,  since  deceased,  for  goods  to  be  delivered  to  a  consignee  or  his  assigns, 
he  paying  freight,  is  admissible  as  evidence  of  the  consignee  having  an 
insurable  mterest  in  the  goods.    Haddow  v.  Parry       ....    666 

18. If  a  British  subject  has  an  interest  in  any  part  of  a  cargo, 

on  a  valued  policy,  he  may  recover  to  the  extent  of  the  policy  on  a  count 
averring  interest  m  himself,  if  he  proves  some  interest,  without  proving  the 
amount  of  his  interest.    Ftise  v.  AguUar 695 

19. Averment  of. — ^A  wagering  policy  and  a  policy  on  interest^ 

are  contracts  distinct  in  their  nature  and  incidents.  It  must  appear  on  the 
face  of  the  policy  of  which  species  the  contract  is.  If  the  policy  be  in  the 
common  form,  it  is  a  policy  on  interest.  If  it  be  a  policy  on  intei*est,  the 
declaration  must  aver  in  whom  the  interest  is  vested.   Cousins  v.  Nantes    696 

20.  Licensed  trading  by  alien  enemy. — ^A  Spaniard  domiciled 

here  in  time  of  war  between  this  country  and  Spain,  having  been  licensed 
in  general  terms  by  the  King  to  ship  goods  in  a  neutral  vessel  from 
hence  to  certain  ports  of  Spain,  such  commerce  is  legalized  for  all  purposes 
of  its  due  and  effectual  prosecution,  either  for  the  benedtof  the  party  himself 
or  of  his  correspondents,  though  residing  in  the  enemy's  country ;  and  such 
goods  may,  therefore,  be  insured  by  him,  either  on  ms  own  account,  or  as 
agent  for  them :  and  he  may  sue  and  recover  upon  the  policy  in  his  own 
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name  in  case  of  a  loee  by  capture.  In  roepect  of  the  purposes  of  sucii 
licensed  trading,  the  subjects  of  Spain  concerned  in  it  are  to  be  regarded  as 
British  subjects.     U$paricha  y.  Nobie 360 

IV8UBAH0B  (MABIKE)— 21.  «  Perils  of  the  sea.*'— If  a  ship  hove 
down  on  a  beach  within  the  tideway  to  repair  be  thereby  bilged  and 
damaged,  it  is  not  a  loss  occasioned  by  the  perils  of  the  sea.  Thompson  t. 
Whiimort 642 

— - —  22.  Beceipt  of  premium. — Although  generally  an  underwriter 
having  subscribed  a  policy,  and  thereby  confessed  Uie  receipt  of  the  premium, 
is  estopped  from  afterwards  claiming  the  premium  a^inst  the  assured,  yet 
where,  oy  the  fraud  of  the  assured,  the  underwriter  is  induced  to  give  credit 
for  the  premiums  to  the  broker,  and  the  broker  to  give  credit  to  the  asmred, 
the  underwriter  is  entitled  to  receive  the  premiums  from  the  assured.  Fay 
y.  Bell 691 

— —-  23.  Seaworthiness.  —  A  ship  is  seaworthy,  if  she  is  sufficiently 
furnished  for  the  service  in  which  she  is  for  the  present  time  engaged.  A  nnen 
V.  WoiHlman 663 

IHTBKS8T— 1.  Arrears  of  rent-charge.— Interest  allowed  upon  the 
arrears  of  a  rent-charge,  the  annuitant  being  restrained  by  injunction  from 
proceeding  at  law  to  recover  them.     O'Dond  v.  Broume        .        .        .31 

2.  Beyond  penaltjr*  —  Interest  beyond  the  penaltv  allowed  to  a 


judgment  creditor,  trustee  in  possession  under  the  will  of  his  debtor ;  as  such 
applying  all  the  rents  in  discharge  of  other  debts,  and  not  retaining  any 
part  for  his  own.     Atkinson  v.  Atkinson 20 

And  see  Goods,  Sale  of,  6. 

JTJBISDICTION.    See  Limitations,  Statutes  of,  1. 
ULKD  TAX.    See  Lunacy,  1. 

LAKDLOBB  Ain>  TBNANT— 1.  Breach  of  covenant— Acquies- 
cence.— If  a  lessee  exercised  a  trade  on  the  demised  premises,  by  which  his 
\eat*o  is  forfeited,  the  landlord  does  not,  by  merely  lyio^  by,  and  witnessing 
the  act  for  six  years,  waive  the  forfeiture.  Some  positive  act  of  waiver,  as 
receipt  of  rent,  IS  necessary.     Doe  d.  Sheppard  y,  Auen         .        .        .     597 


— ;— ;  2.  Lease  by  administrator— Notice  to  tenant.— Lease  by  an 
administrator,  to  a  party  having  notice,  that  a  sale  was  required  by  the 
persons  beneficially  mterestod,  set  aside.    Drohan  v.  Drohan       .        .       10 

3.  Notice  to  quit  by  majority  of  Joint  tenants. — If  four  joint- 
tenants  jointly  demise  from  rear  to  year,  such  of  them  as  give  notioe  to  quit 
may  recover  their  several  sliares  in  ejectment  on  their  several  demises. 
Dot  d.  Whayman  v.  Chaplin 615 

4.  Notice  to  quit — Evidence  of  commencement  of  tenancy. — 

The  mere  notice  to  quit  at  a  certain  time  is  not  evidence,  in  favour  of  the 
landlord,  of  the  period  of  commencement  of  the  tenancy ;  but  where  a  notice 
to  quit  at  Michaelmas  has  been  served  personally  on  the  tenant  who  made 
no  objection  at  the  time,  the  res  gestoe  may  be  submitted  to  the  jury  asprimd 
facie  evidence,  from  which  they  may  infer  that  the  tenancy  commenced  at 
that  period.    Doe  d.  Clarges  v.  Forster  .......    383 

5.  Properties   leased  together. — ^Where  u  farm  was  leased  for 

twenty-one  years,  at  a  rent  of  1 80/.  per  annum  consisting,  as  described  in 
the  lease,  of  the  Town  Barton,  and  its  several  parcels  described  by  name,  at 
the  rent  of  83/.,  other  closes  named,  at  other  rents  of  5/.,  5/.,  and  1/. ;  the 
Shippen  Barton,  and  its  several  parcels  described  by  name,  at  86/. :  with  a 
power  reserved  to  either  party  to  detormine  the  lease  at  the  end  of  fourteen 
years,  on  giving  two  years*  previous  notioe :  Held,  that  a  notice  by  the  land- 
lord to  his  tenant  to  quit  "Town  Barton,  &c.  agreeably  to  the  terms  of  the 
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covenant  between  ub  on  the  expiration  of  the  fourteenth  year  of  your  term,'* 
given  in  due  time,  was  sufficient.     Doe  d.  Rodd  v.  Archer     .        .        .    509 

ULKDLOBD  Ain>  TENANT. ^6.  Sub-lessee. — A  tenant  from  year 
to  year  underlet  part  of  the  premises,  and  then  ^ve  up  to  his  landlord 
the  part  remaining  in  his  own  possession,  without  either  receiving  a  regular 
notice  to  quit  the  whole,  or  giving  notice  to  quit  to  his  sub-lessee,  or  even 
surrendering  that  part  in  the  name  of  the  whole.  The  landlord  cannot 
entitle  himself  to  recover  against  the  sub-lessee  upon  giving  half  a  year's 
notice  to  quit  in  his  own  name,  and  not  in  the  name  of  the  first  lessee ;  for 
as  to  the  part  so  underlet  the  original  tenancy  still  continued  undetermined. 
Pleasant  a.  HayUm  v.  Benson 507 

7.  Bent  by  way  of  penalty. — Eeservation  of  51.  per  acre  during  the 

last  twenty  years  of  a  term  for  every  acre  of  meadow  thereby  demised, 
which  tiie  tenant  should  plough,  dig,  ear,  break  up,  or  convert  into  tillage 
during  the  said  last  twenty  years  of  the  term,  and  so  after  that  rate  for  any 
greater  or  less  quantity  than  an  acre,  or  less  term  than  a  year.  The  rent  is 
due  in  the  last  twentv  years  if  the  land  is  then  ploughed,  whether  it  was 
first  ploughed  within  the  last  twenty  years  or  before,  and  the  rent  continues 
payable  during  the  twenty  years,  though  the  land  be  again  laid  down  with 
permanent  grass.    Birch  v.  Stephenson 679 

8.  Specific  performance — ^A^reement  for  new  tenancy— Date 

of  commencement. — An  agreement  by  a  tenant  in  possession  for  a  new 
tenancy  is  incomplete  if  it  fails  to  fix  the  date  at  which  such  new  tenancy 
is  to  commence.  Specific  performance  of  such  agreement  cannot  be  enforced. 
Lard  Ormond  v.  Anderson 103 

9. Suppreuion  of  material  fact.— Specific  perform- 
ance of  an  agreement  for  a  lease,  in  consideration  of  the  surrenaer  of  an 
old  lease,  refused :  The  tenant  suppressing  the  fact  that  the  life,  on  which 
the  old  lease  depended,  was,  when  the  agreement  was  signed,  in  extremis, 
Ellard  v.  Lord  Llandaff 22 

10.  Bankrupt  lessee. — ^The  assignees  of  a  bankrupt  are  not 

entitled  to  the  specific  execution  of  a  contract  for  a  lease,  entered  into  with  a 
view  to  the  personal  accommodation  of  the  bankrupt.    Flood  v.  Finlay      55 

11.  Lessor's  title. — ^A  contract  for  a  present  demise  by  a 

person  out  of  possession,  not  enforced  in  equity.    Bayly  v.  Tyrrell       .      99 

12.  Contract  in  excess  of  power  of  limited  owner. — A  bill 

for  specific  performance  of  an  agreement  for  a  lease,  signed  by  the  grantor 
only,  and  contrary  to  his  leasing  power,  of  which  the  plaintiff  had  notice, 
afterwards  amended ;  praying  an  execution  of  the  agreement  for  the  life 
of  the  grantor,  dismissed : 

Where  a  limited  owner  contracts  to  grant  a  certain  interest,  which  it  after- 
wards appears  he  cannot  carry  into  execution  to  the  extent  agreed  on,  yet 
the  grant  shall  be  generally  available  as  far  as  his  interest  will  permit. 
O'Bourke  v.  Fercival 68 

13.  Misrepresentation.— Fending  a  treaty  for  a  lease  the  lessor 

having  reasonable  ground  for  believing  that  an  old  pubUo  right  of  way 
across  the  land  had  been  extin^^shed  more  than  thirty  years  before,  made  a 
statement  to  that  effect  to  the  mtending  tenant,  who  was  thereby  induced  to 
aocept  the  lease.  Held,  that  the  lease  could  not  be  set  aside  for  misrepre- 
sentation or  mistake  at  the  instance  of  the  lessee,  who  was  subsequently 
convicted  upon  an  indictment  for  obstructing  the  ancient  right  of  way  by 
the  erection  of  a  wall.    Legge  v.  Croker 49 


14.  Tenant's  covenant  to  renew. — Benewal  decreed  against  a 

tenant  under  a  Bishop's  lease,  without  anv  contribution  from  his  sub-lessee ; 
he  having  covenanted,  That  as  often  as  the  Bishop  should  renew,  he  would 
renew,  without  fine,  with  his  sub-lessee.    Bevell  v.  Hussey    .        .        •      87 
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MIS&EPBESENTATION.    See  Landlord  and  Tenant,  13. 

MOBTOAOE— 1.  What  is. — A  bond  from  the  owner  of  an  estate 
charged,  to  the  person  entitled  to  the  charge,  who  signed  a  receipt  for 
the  amount,  is  not  a  substitution  for  the  charge,  but  merely  an  additional 
security,  and  the  estate  not  thereby  released. 

It  is  not  incumbent  on  the  creditor  to  prove,  that  it  was  not  the 
intention  of  the  parties  to  this  transaction  that  the  bond  should  be  a 
substitution  of  the  charge,  but  it  lies  on  the  owner  of  the  estate,  to  make 
out  that  the  estate  is  discharged.     Saunders  y,  Lealt'e    .         .         .         .114 

2.  Mortgagee  must   have   all   usual  remedies.  —  Where   the 

grantee  of  lands  subject  to  a  limited  power  of  redemption,  has  not  all  the 
remedies  of  a  mortgagee,  the  conveyance  is  not  a  mortgage,  but  a  con- 
ditional sale.     Oood/nan  v.  Griereon 82 

3.  Costs  of  mortgagee-agent    in   possession. — A  cro<litor,   in 


possession  of  his  debtor's  estate,  under  a  power  of  attorney,  taking  an 
assignment  of  a  mortgage,  to  account  as  agent,  and  allowed  receiver's  fees, 
80  long  as  the  trusts,  imposed  by  the  power,  required  him  to  be  in  posses- 
sion; after  that,  to  be  charged  as  mortgagee  in  possession.  Expenses 
incurred  by  mortgagee  in  possession,  for  the  protection  of  the  estate, 
acquiesced  in  by  mortgagor,  allowed.     Lord  Trimleston  v.  Ilamill        .       38 

4.  Effect  of  notice  of  settlement. — A  mortgagee,  with  notice  of 


the  settlement,  cannot  protect  himself  as  a  purchaser,  or  be  distinguished 
from  the  tenant  for  life,  the  mortgagor. 

A  mortgagee  having  notice  that  his  mortgagor  had  executed  some  settle- 
ment of  his  estates  must  (for  his  own  protection)  enquire  the  particulars  of 
such  settlement.    Eyre  v.  Dolphin 94 

5.  Equitable  lien. — Equitable  lien  on  copyhold  estate  by  a  deposit 

of  the  copy  of  Court  roll.    Ex  parte  Warner 169 

6.  Lien  for  fine  paid  on  renewal  of  lease. — A  fine  paid  for  the 


renewal  of  a  lease  by  one  of  two  tenants,  jointly  holding  see  lands;  a  lien 
on  the  other  moiety,  though  under  settlement.    Hamilton  v.  Detiny      .       14 

7.  Foreclosure  decree  against  infant. — An  immediate  final  decree 

of  foreclosure  may  be  made  asrainst  an  infant,  but  such  decree  should 
reserve  a  day  to  shew  cause.     WHliumson  v.  Gordon     ....     149 

8.  Lease  to  mortgagee. — A  new  lease  obtained  by  a  mortgagee  of 

a  leasehold  interest  (which  had  been  evicted  for  non-payment  of  rent),  taken 
after  the  expiration  of  the  six  and  nine  months  respectively  allowed  to  the 
lessee  and  mortgagee  to  redeem  by  stat.  8  Geo.  I.  c.  2,  s.  4,  but  in  pursuance 
of  a  contract  entered  into,  in  the  period  between  the  six  and  nine  months, 
if  the  parties  interested  did  not  redeem,  is  not  a  graft  upon  the  former 
lease,  nor  a  trust  for  the  lessee;  the  mortgagee  not  beiiii?  in  possession, 
nor  procuring  the  lease  behind  the  back  of  the  lessee.  Nesbitt  v.  Treden^ 
nick 1 

NUISANCE — Abatement  of. — If  the  Court  be  satisfied  that  a  nuisance 
indicted  is  already  effectually  abated  before  jud^ent  is  prayed  upon  the 
indictment,  they  will  not,  in  their  discretion,  give  judgment  to  abate  it. 
B,  V.  Indedon 313 

OUTLAWBT,  Annuity  not  forfeited  by.    See  Annuity. 

PABLIAJCENT— 1.  Breach  of  privilege — Confinement  in  Tower 
by  order  of  House  of  Commons. — To  an  action  of  trespass  against  the 
Speaker  of  the  House  of  Commons  for  forcibly,  and,  with  the  assistance  of 
armed  soldiers,  breaking  into  the  messuage  of  the  plaintiff  (the  outer  door 
being  shut  and  fastened),  and  arresting  him  there,  and  takmg  him  to  the 
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Tower  of  London,  and  imprisoning  him  there ;  it  is  a  legal  justification  and 
bar  to  plead  that  a  Parliament  was  held,  which  was  sitting  during  the 
period  of  the  trespasses  complained  of ;  that  the  plaintiff  was  a  Member  of 
the  House  of  Commons ;  ana  that  the  House  hsTing  resolved  *'  that  a  certain 
letter,  &c.  in  *  Cobbett*s  Weeklj  Begister,'  was  a  libellous  and  scandalous 
paper,  reflecting  on  the  iust  nghts  and  priyileges  of  the  House,  and  that 
0  the  plaintiff,  who  had  admitted  that  the  said*  letter,  &c.  was  printed  by  his 
authority,  had  been  thereby  guilty  of  a  breach  of  the  priyileges  of  that 
House. '    BurdHt  y.  Abbot 450 

PATiTiTA  !■  WnT~2.  Breach  of  privilege.— The  Serjeant-at-Arms  of 
the  House  of  Commons,  being  charged  with  the  execution  of  the  Speaker*s 
warrant  for  arresting  and  conyeving  to  &e  Tower  the  plaintiff,  a  member  of 
the  House,  for  a  breach  of  privilege,  is  not  guilty  of  any  excess  of  authority 
in  the  execution  of  such  warrant,  so  as  to  make  him  a  trespasser  ab  initio, 
if,  upon  the  refusal  of  the  plaintiff  to  submit  to  the  arrest,  and  his  shutting' 
his  outor  door  against  the  Serjeant,  and  if  he  finds  it  necessary  to  the 
execution  of  his  warrant  by  reason  of  a  lar^  mob  havine  assembled  before 
the  plaintiff's  house,  and  in  the  streets  adjoining,  he  cuis  in  military  aid 
and  after  breaking  into  the  plaintiff's  house,  plant  a  competent  number  of 
the  military  therein  for  the  purpose  of  seciuing  a  safe  and  convenient  passage 
to  conduct  the  plaintiff  out  of  the  house  into  a  carriage  in  waiting,  and 
thence  to  the  Tower.    Burddt  v.  Cdman 478^ 

PABTNSBSHIP— 1.  pissolution— Power  eiven  by  articles. — Undci- 
a  bill  by  some  partners  in  a  joint  concern  on  behalf  of  themselves,  and 
the  others,  300  in  number,  for  a  dissolution,  receiver,  &c.  and  an  account, 
alleging  mismanagement  bjr  the  managers,  the  Court  refused  to  interfere 
})y  iniunction  and  the  appointment  of  a  receiver,  in  the  first  instance,  until 
they  had  tried  the  means  of  redress,  provided  by  the  articles^  CarJen  v. 
/>r«ry 203 

2.  Bills  drawn  b^  continuing  partner. — H  after  a  dis- 
solution of  partnership,  and  notice  of  this  published  in  the  London  Gazette^ 
and  sent  round  to  the  customers  of  the  house,  one  of  the  partners  carries 
on  the  business  under  the  old  firm,  and  draws  and  accepts  bills  in  that 
firm,  the  other  partners  are  not  bound  to  apply  for  an  injunction  against 
his  doiDj;  so.  and  are  cot  liable  upon  such  bill  to  a  person  ignorant  of  the 
dissolution  of  partnership.    Newiome  v.  CWf«       .....     7  Jti 

And^ee  Executor  1,  and  Vine. 

POWXA — 1.  Cancellation  of  deed  under  mistake. — ^The  defendant's 
ancestor  and  devisor  gave  a  bond  in  a  penal  sum,  conditioned  to  pay,  after 
M.  T.*s  death,  1,000/.  to  such  person  or  persons  as  she  should,  by  deed 
or  will,  appoint :  Held,  1st,  that  such  an  alternative  power  to  appoint  & 
sum  of  money,  (not  necessarily  working  a  transmutation  of  property  like  an 
appointment  of  land,^  was  meant  to  be  ambulatory  during  the  life  of  the 
person  who  was  to  make  the  appointment ;  and  therefore  that  an  execution, 
of  it  by  deed  (which  was  retained  in  her  own  possession)  might  be  revoked  by 
cancellation  animo  cuncrUandi,  though  it  contained  no  power  of  revocation. 

But,  2ndly,  That  as  the  mere  act  of  cutting  off  her  name  and  seal  from 
the  deed  was  equivocal,  it  might  be  explained,  and  its  effect  done  away, 
by  shewing,  from  what  was  said  by  her  at  the  time,  that  she  did  it  under 
a  mistaken  notion  that  she  had  provided  an  effectual  appointment  by  her 
will  made  after  the  deed,  and  that  the  deed  was  therefore  useless.  Perrott 
y.PerroU 566 

2.  Execution  of  .—A  power  to  appoint  estates,  to  be  purchased  with 

money,  produced  by  the  sale  of  other  estates,  is  well  executed  oy  an  appoint- 
ment, operating  directly  on  the  original  estates.    Btdlock  v.  Fladgaie  .     270 
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POWEB — 3.  Informal  execution  of. — A  tenant  for  life  who  had  a 
power  of  charging  the  settled  estates  granted  an  annuity  charged  thereon 
until  a  certain  sum  should  be  paid  ofif,  but  the  annuity  deed  did  not  refer 
to  the  power.  Held,  that  the  deed  might  operate  as  an  informal  execution 
of  the  power.     Blake  v.  MarneU 68 

4.  Execution  pending  suit. — The  Court  will  not,  on  the  motion 

of  a  q^editor,  coming  in  under  a  decree  directing  a  sale  of  lands  devised  for* 
payment  of  debts,  set  aside  a  lease  obtained  pendente  lite  from  the  devisee 
iinder  the  will,  with  a  leasing  power.    Moore  v.  M'Namara  ...      73 

5.  Illusory  appointment. — Appointment  of  200/.  stock,  though  a 

very  unequal  proportion  of  the  fund,  held  not  illusory.  Butcher  v.  Butcher y 
Qooday  v.  Butcher  .         .         .         .  - 193 

6.  Fraud  upon. — Fraud  -on  a  power.    A  father,  tenant  for  life  with 

a  power  to  appoint  the  fee  among  his  sons  in  such  shares,  as  he  pleased,  by 
one  deed  upon  the  coming  of  age  of  his  eldest  son  appoints  the  fee  to  him ; 
by  a  second  deed,  dated  two  days  after  the  son  is  made  to  join  the  father  in 
a  mortgage  to  secure  a  debt  due  by  the  father ;  and  by  a  third  deed  dated 
the  next  day,  the  son  is  made  tenant  for  life,  of  the  equity  of  redemption, 
with  remainder  to  his  issue  in  tall  male,  reversion  in  fee  to  the  father,  and 
an  additional  charge  for  the  younger  children  of  the  father  is  created.  On 
bill  by  the  son  of  the  appointee,  to  be  relieved  from  the  additional  charge 
and  mortgage,  held : 

First ;  That  the  deed,  so  far  as  it  charged  the  additional  sum  for  younger 
children  was  good,  but  the  limitations  void,  and  the  excess  corrected. 

Secondly;  That  the  mortgage  was  a  fraud  upon  the  power,  the  father 
deriving  a  benefit  to  himself,  and  declared  void,  the  mortgagee  having 
notice  of  it.  .  Palmer  v.  Wheeler 60 

7.  Interests  given  to  grandchildren  by  way  of  settlement. — 

Under  a  newer  to  appoint  among  children  interests  may  be  given  to  grand- 
children Dv  way  of  settlement  with  the  concurrence  of  their  mother,  an 
object  of  the  power,  and  her  husband.     White  v.  St,  Barhe  ,        .        ,    246 

PRACTICE — 1.  Costs. — Costs  to  defendant,  a  mere  trustee  by  consign- 
ment of  goods,  as  to  plaintiff  in  bill  of  interpleader,  not  as  between  attorney 
and  client,  but  according  to  the  cotirse  of  the  Court  as  between  party  and 
part)'.     Dunlop  v.  Hubbard 170 

2.  Issue  when  directed. — Where  a  party  has  failed  to  prove  the 

terms  of  the  agreement  ho  relies  on,  equity  will  not  assist  him,  by  directing 
an  issue  to  ascertain  the  terms.  If  he  be  plaintiff,  it  is  incumbent  on  him  to 
state  in  his  bill,  the  agreement  of  which  he  calls  on  the  Court  to  decree  the 
performance,  and  to  prove  the  agreement  as  stated.     Savage  v.  Carroll    108 

3.  New   trial — Neglect    of  defendant's  solicitor. — If  a  cause, 


which  is  meant  to  be  defended,  is  called  on,  and  tried  as  an  imdefended 
cause,  in  consequence  of  the  defendant's  attorney  neglecting  to  deliver  his 
briefs,  the  Court  will  grant  a  new  trial,  compelling  the  defendant's  attorney 
to  pay  the  costs,  as  between  attorney  and  cUent,  out  of  his  own  pocket. 
De  Roufigny  v.  Peale 687 

PBESCBIPTION.    See  Easement,  1. 

PRINCIPAL  AND  AGENT— 1.  Fraudulent  act  of  agent  by  which 
principal  benefits. — The  plaintiffs  and  the  defendant  having  each  lodged 
their  respective  India  bonds  with  the  same  bankers,  who  afterwards  privily 
and  witnout  the  defendant's  authority  sold  his  bonds,  and  upon  his 
demand  of  them  delivered  up  to  him  the  India  bonds  of  the  plaintiffs  to 
the  same  total  amount,  and  payable  to  the  same  obligee  (being  always 
the  treasurer  of  the  Company,  who  indorses   such  bon£  in  blank  before 
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they  are  circulated),  but  having  different  numbers  and  for  different 
separate  sums,  and  therefore  manifestly  distinguishable  from  his  own 
bonds ;  though  the  defendant  did  not  know  that  they  were  the  property 
of  another,  but  was  told  by  the  bankers  that  they  had  exchanged  h^ 
original  bonds  for  these :  Held,  that  the  defendant  having  sold  the 
plamtiffa*  bonds  so  receiyed  from  his  own  agents,  who  had  acted  mala 
Jyie  in  passing  them  to  him,  was  liable  to  the  plaintiffs  for  the  amount. 
Olyny.  Baker 414 

PBINCIPAL  AND  AGENT— 2.  Becovery  of  price  and  commis- 
sion on  sale  of  ffoods. — ^A  broker  purchases  goods  on  commission  at  a 
month's  credit,  and  pays  duties  on  them,  and  sends  them  to  the  place  of  the 
purchaser's  abode,  consigned  to  his  own  order :  The  seller  being  fearful  of 
the  purchaser's  ci^it,  procures  the  broker  to  delay  the  arrival  ox  the  goods 
till  the  month's  credit  is  expired,  and  to  tender  tnem  to  the  buyer  on  pay- 
ment of  the  price,  whereupon  they  are  refused.  Held,  that  the  broker  can 
neither  recover  the  price,  duties,  or  commission.     Hurst  v.  Holding     .    587 

BECBTVSB — Bemuneration. — A  receiver  is  xiot  entitled  to  remuner- 
ation for  attending  a  survey  of  a  minor's  estate.    Re  Ormsby        .       .     13 


BIVSB— Navigation.    See  Bridge,  2,  3. 

BALE  OF  CK)ODS.    See  Goods,  Sale  of. 

SEAMAN.    See  Impressment. 

SETTLEMENT  (MAHKTAGE)— 1.  Adultery  of  wife— Specific  per- 
formance.— Adultery  by  the  wife,  no  bar  to  the  specific  performance  of 
articles  executed  previous  to  marriage,  providing  a  jomture  for  her. 
Buchanan  v.  Buchanan 16 

2.  Covenant  to  equally  divide  property  on  death.  —  Father 


under  covenant  for  an  equal  division  at  his  death  of  all  the  property  he 
should  die  seised  or  possessed  of  between  his  two  daughters  or  Uieir  families, 
though  he  retains  tne  power  of  free  disposition  by  act  in  his  Ufe,  cannot 
defeat  the  covenant  by  a  disposition  in  effect  testamentary ;  as  by  reserving 
to  Imnself  an  interest  for  life.    Forteacue  v.  Hennah     .         .        .        .137 

3.  In  form  of  bond. — Settlement  on  marriage  of  the  wife's  fortune, 


in  case  of  bankruptcy  of  the  husband,  though  in  the  form  of  a  bond  by  him : 
but  as  his  bond,  affecting  his  property,  it  is  void  as  against  the  creditors. 
Ex  parte  Hodgson 171 

4.  Limitation  in  event  of  bankruptcy. — Settlement  on  marriage 


of  freehold  estates  of  inheritance,  and  leaseholds  for  lives  and  years  by  a  man 
not  indebted,  in  trade,  or  intending  it,  to  the  use  of  himself  for  life,  unless 
he  shall  embark  in  trade,  and  in  the  life  of  his  wife  become  bankrupt,  and 
from  his  decease  or  bankruptcy  to  secure  an  annuity  for  His  wife ;  and 
subject  thereto  for  his  heirs,  executors,  &c,  on  his  afterwards  engaging  in 
trade,  and  becoming  bankrupt.  Such  setUement  is  a  fraud  on  the  be^- 
ruptcy  law,  and  tne  limitation  to  take  effect  in  bankruptcy  is  void. 
Higinbotham  v.  Holme 146 

5.  Mortgage    in  favour    of  trustees — Trader — Bankruptcy.— 

Trader  by  settlement  on  marriage,  in  consideration  of  1,000/.,  the  wife's 
fortune,  conveyed  his  house  to  trustees  to  his  own  use,  till  death  or  bank- 
ruptcy, then  in  either  event  if  wife  alive,  to  raise  1,000/.  for  her  separate 
use.  This  is  a  fair  and  valid  settlement  in  nature  of  a  mortgage  to  secure 
the  wife's  fortune.    Higginson  v.  Kelly 28 

6.  Property  included  in  settlement  representation  of  amount. 

— ^Marriaffe  settlement  of  personal  property  in  general  terms,  '*  all  monies, 
debts,  bills,  bonds,  notes,"  &q.    No  inference  of  fraud  from  the  cancellation, 
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i'ii  f. . ,"'  during  the  treaty,  upon  a  fair,  moral  consideration,  of  a  note,  the  only 

v^^*.  V,  .*f  instrument  of  that  description :  the  marriage  not  taking  place  upon  a  repre- 

.4]  ^jT.^'  sentation  of  the  particulars  or  amount.     De  ManneviUe  v.  Crompton     .    233 


^'^i:: 


SETTLEMENT  (MABBIAOE)— 7.  Subsequent  deed  a  fraud  upon 
original  settlement. — A  husband  on  his  first  marriage  covenanted  that 
one-half  of  whatsoever  substance  he  should  be  seised  or  possessed  of  at  his 
death,  whether  in  fee  or  otherwise,  should  immediately  become  the  projperty 
ce  and         ^^  ^^^  children  of  that  marriage ;  a  deed  executed  after  his  second  marriage, 
.  <iL"  ^    convening  ^art  of  his  property  to  the  use  of  himself  for  life,  remainder  to 


his  wife  and  children  of  tne  second  marriage,  set  aside  as  a  fraud  on  the 
children  claiming  under  the  covenant    Bradieh  v.  Bradiah  ,        .        •     109 


■"-"4. 

T.r-1 .:  ;  ^nd  see  Mortgage,  4. 
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SHIP  AKD  SHIPPING  —  1.  BUI  of  lading  —  DeUvery  clause. 
— ^The  usual  clause  in  a  bill  of  lading,  engaging  the  master  of  the  ship  to 
deliver  the  goods  to  the  consignee  or  nis  assigns,  he  or  they  paying  freight 
for  the  said  goods,  is  introduced  for  the  benefit  of  the  master  only,  and  not 
for  the  beneHt  of  the  consignor ;  and  therefore  the  master  is  not  bound  to 
the  consignor  to  withhold  the  delivery  of  the  goods  unless  the  consignee  or 
his  assigns  pay  the  freight.  Nor  docs  it  vary  the  case  that  the  consignor 
was  also  the  charterer  of  the  ship.    Shepard  v.  De  BernaleB  .        .        .    422 

2.  Breach  of  charter-party — Penalty. — In  assumpsit  upon    a 

memorandum  for  a  charter-party,  describing  the  agreement  of  the  defendant, 

the  ship-owner,  to  proceed  with  all  convenient  speed  to  a  foreign  port,  and 

there  load,  within  twenty  running;  days,  a  cargo  from  the  plaintiff's  factors, 

1.^^       and  therewith  return  home,  and  m  fifteen  running  days  deliver  the  same,  on 

^f._r^     payment  of  certain  freight,  concluding  with  a  certain  penalty  for  non-per- 

jirir^  <'l     formance;  held  that  the  plaintiff  might  recover  damages  on  the  breach  of 

the  contract,  in  the  defendant's  not  permitting  the  vessel  to  proceed  on  the 

voyage,  beyond  the  amount  of  the  penalty.    Harrison  v.  Wright  .        .    369 

3.  Demurrage. — A  general  ship  took  brandies  on  board,  under  bills 

'  rrv  •  •  -       oi  lading,  which  allowed  twenty  lay  days  for  the  delivery  of  the  goods  in 

\"'''''C^-      London,  and  stipulated  for  4Z.  per  day  demurrage  afterwards.    Certam  of  the 

7  v^^Z      consignees  choosing  to  have  their  goods  bonded,  the  vessel  could  not  make 

^'^''-•"     i^er  delivery  at  the  London  Docks  until  forty-six  days  after  the  twenty 

days:    some  of   the    goods,  which  were    undermost,   could  not,  though 

71''*:  rz.      demanded,  be  taken  out  till  the  upper  tiers  were  cleared :  Held,  that  each  of 

'  :j  '^'jz      those  consignees  was  liable  to  pay  the  4?.  per  day  for  the  forty -six  days. 

Li^  ZRijj      l^ecr  V.  Yates,    Leer  v.  CowelL    Leer  v.  Gorst 670 

4. Method  of  calculation. — ^If  a  ship  is  detained  beyond  the 

:d  mrj,H  days  of  demurrage  allowed  by  the  charter-party,  the  stipulated  demurrage 
■^^jiU  is  primd  facie  me  measure  of  compensation  for  the  further  time;  but 
;r  L'r.  iLa  it  is  competent  to  the  owner  or  the  freighter  to  show,  that  this  would  be 
^lirup!  m      more  or  less  than  a  fair  compensation  for  the  detention.    Moorsom  v.  Bell 

]ijir\^  ^  ^  755 

5.  Freight. — A  ship  let  to  freight  by  the  month,  in  attempting  to 


li  tut  biU 


enter  a  blockaded  port  by  order  of  the  freighters,  is  seized,  and  her  cargo  con- 

iT  ii  \d  demned ;  but  being  afterwards  released,  takes  in  other  goods  and  delivers 

.1^  them  to  the  freighters,  according  to  the  charter-party  :  Held,  that  there  was 

cruotcT-  ^^  suspension  o?  the  freight  during  the  detention  of  the  ship.    Moorsom  v. 

th-  ri-       Oreaves 763 

jj  Qj  \^.  6. The  master  of  a  ship  having  contracted  by  the  bill  of  lading  with 

ir  seiante  the  shippers  to  deliver  goods  to  certain  persons  or  their  assigns,  he  or  they  pay- 

'u  ;o  iec\n  ing  freight  for  the  same ;  the  demandmg  and  taking  of  such  goods  from  the 

;N  master  by  a  purchaser  and  assignee  of  the  bill  of  lading,  without  the  freight 

'.  having  been  paid,  is  evidence  of  a  new  contract  and  promise  on  the  part  of 

f  &momit  ^^^^  purchaser,  as  the  ultimate  appointee  of  the  shippers  for  the  purpose  of 

Llmcai^s.      delivery,  to  pay  the  freight.     Cocky.  Taylor 378 
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SHIP  ASTD  SHIPPIKG^?.  Liability  of  owner  for  stores  famidied 
to  ship  by  order  of  charterer. — ^The  registered  owner  of  a  ship,  liaring 
chartered  her  to  the  then  captain  at  a  rent  for  a  certain  number  of  voyages, 
is  not  liable  for  stores  furnished  to  the  ship  by  order  of  the  charterer 
daring  the  charter-party.     Frazer  v.  Mar^h 336 

6.  Master*8  lien  for  passage  money. — The  master  of  a  ship  has  a 

lien  on  the  luggage  of  a  passenger  for  his  passage  money.     Woif  r.  Summen 

761 

9.  8hip*s  husband— Action  for  not  accounting. — Part-owners 

of  a  ship  havmg  agreed  **  Each  and  every  of  them  with  the  others  and 
each  and  every  of  the  others/*  that  the  ship  should  proceed  on  a  certain 
voyage,  under  the  exclusive  management  and  control  of  one  of  them  as 
ship's  husband ;  and  that  after  her  return  *'  a  full  account  of  the  ship  should 
be  made  of  the  said  ship  and  hor  concerns/*  and  the  neat  profits  be  divided 
in  proportion,  after  deducting  all  charges ;  the  dut]^  of  making  out  such 
account  is  cast  upon  the  ship*s  hunband ;  and  for  not  doing  so,  and  not  dividing 
the  profits,  within  a  reasonable  time  after  the  ship's  return,  an  action  lies 
against  him  upon  the  agreement  by  each  of  the  part-owners.  OwaUm  v. 
ihjie 426 

80LICZT0R  AND  CLIENT— 1.  Production  of  papers.— Solicitor 
bound  to  produce  pupc^rs  of  his  client  for  him,  or  in  case  of  his  bankruptcy 
for  his  assignees,  though  not  employed  by  them  in  the  cause,  for  the  pur- 
pose of  which  he  received  them ;  but  he  is  not  bound  without  payment  to 
deliver  them  up,  or  to  produce  them  in  any  other  business.    Hom  v.  Laugldon 

232 

2. Neglect  to  deliver  brief.    See  Practice,  3. 

TIMBER.    *S«e  Lunacy,  1. 

TSE8PA88.    Hce  Game,  and  Parliament. 

TAUBTEE — 1.  Breach  of  trust.— A  trustee  to  preserve  contingent 
remainders  joining  in  a  recovery  with  the  remainder-man  in  tail  (who  had 
attained  twenty -one),  commits  no  broach  of  trust ;  but  he  is  liable  for  a 
breach  of  trust  if  he  concurs  in  destroying  the  remainder  before  the  first 
tenant  in  tail  attains  twenty-one.     Bucoe  v.  Perkins     ....     279 

2.  Mortgage  by  trustees. — ^\Vhere  a  term  for  years  was,  by  settle- 
ment, vested  in  truster's  to  raise  by  sale  or  mortease  money  to  discharge  the 
debts  of  the  tenant  for  life,  who  soon  after  witn  his  own  money,  pays  the 
debts  without  taking  assignments  of  the  securities :  a  mortgage  of  the  term 
by  the  trustees  several  years  after,  by  direction  of  the  tenant  for  life,  was 
held  a  due  execution  of  the  trust.  A  tenant  for  life  has,  during  his  whole 
life,  a  right  to  call  for  an  execution  of  such  a  trust,  and  to  stand  m  the  place 
of  creditors.     Redington  v.  liedinyiou     .......  d 

And  see  Will. 

VENDOR  AND  PTTBCH AflKK  —  1.  Specific  performance — Am- 
biguous contract. — Upon  the  ambiguous  terms  of  a  contract,  as  including 
or  excluding  the  timber,  the  purchaser's  bill  for  specific  performance  dis- 
missed ;  and  having  throughout  insisted  upon  his  construction,  he  was  not 
permitted  to  compel  the  vendor  to  convey  upon  the  terms  he  originally 
offered.     Clowes  v.  Ilif/ginsoH 284 

2. Defect  in  title. — ^Where   the  only  question  between  the 

parties  to  a  suit  for  specific  performance  is  a  question  of  title,  an  immediate 
reference  of  title  mav  be  made.  The  Court  cannot  compel  a  vendor  to  give 
or  a  purchaser  to  take  an  indemnity  against  a  defect  of  title.  Balmanno  v. 
Lumfey  .         •         .         .         •         .         . 21o 
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VEKDOB  AND  PtTBCHASEB— 3.  Specific  performance— De- 
ficiency in  quantity. — Porcliaser  not  entitled  to  an  abatement  for  a 
deficiency  in  quantity  amoxintiii^  to  five  acres ;  the  particulars  describing 
the  estate,  as  **  containing  by  estimation  forty-one  acres,  be  the  same  more 
or  less."     Winch  v.  Winchester 238 

4. Indemnity  against  incumbrances. — ^A  purchaser  ought 

not  to  be  compelled  to  take  an  indemnity  against  an  incumbrance  amount- 
ing to  half  of  the  purchase-money.     Wood  y.  Bemal     .        .        .        .173 

5. Parol  agreement — Part  performance. — Specific  perform- 
ance of  a  parol  agreement  as  to  land :  the  effect  of  a  family  compromise  of 
doubtful  rights ;  with  part  performance  by  possession,  and  improvements ; 
and  acquiescence  for  nearly  nineteen  years  :  a  third  person  being  permitted 
to  act  upon  his  conception  of  the  rights,  not  questioned  at  the  time  by  the 
defendant.     Stockley  y.  Stockley     .        .        .        .        .        .        .        .184 

6. Parol  evidence  of  mistake. — A  defendant  may  adduce 

parol  eyidence  of  mistake  in  written  contracts  for  the  purpose  of  resisting 
specific  performance.    Bamsbotiom  y,  Gosden 207 

7. PurcbAse  money  of  purchaser  in  possession. — Though 

generally  a  purchaser  cannot  be  called  on  for  his  money,  until  he  has  a  title, 
yet,  where  he  is  let  into  possession  upon  a  mutual  confidence  of  a  speedy 
title,  and  the  difficulty  is  a  mutual  surprise,  he  cannot,  without  express  con- 
trsMst,  retain  the  possession  and  withhold  the  money.     Gibson  y.  Clarke,    282 

8. Beference  of  title. — Beference  of  title  before  decree  only, 

where  the  title  alone  is  disputed :  refused  therefore,  where  the  purchaser  on 
other  grounds  resisted  performance,  or  where  he  claimed  abatement  of 
purchase  money  for  misrepresentation.    Blyth  y.  Elmhirst   .        .        .182 

WAGEB — ^Bsccvery  back  of  money  paid. — ^Money  paid  as  the  con- 
sideration of  an  illegal  wager,  laid  on  a  future  event,  may  be  recovered  back 
again  before  the  period  of  time  has  elapsed,  on  the  expiration  of  which  the 
decision  of  the  wager  depends.    Aubertr.  Walsh 651 

7  WABBAKT  OF  ATTOBNEY— Defeazance.— It  is  not  sufficient  that 
the  defeazance  of  a  warrant  of  attorney  shews  the  amount  of  the  sum  secured 
by  the  judgment,  it  must  also  notice  all  collateral  securities  by  which  it  is 
secured.    Mordl  v.  Dubost 644 

WASTE — Injunction — Affidavit  in  support. — To  obtain  an  injunction 

^:  against  a  tenant,  to  stay  waste  in  cutting  turf,  the  affidavit  must  state  that 

the  turf  was  cut  for  the  purposes  of  sale,  the  tenant  being  entitled  to  fire- 

bote.     De  Salis  v.  Crossan 12 

L-t:  will — 1.  Ademption  of  legacy. — Gift  by  a  brother,  standing  in  loco 

.:  >  parentisy  an  ademption  of  a  legacy  in  his  will.    Parol  eyidence  admissible  to 

fortify  the  presumption  of  a  legacy  being  adeemed.    Codicil  ratifying  the 

will,  does  not  set  up  an  adeemed  legacy.    Monck  v.  Lord  Monck  .        .      33 

2.  Advancement  and  maintenance. — A  bequest  to  A.  and  B.,  with 

s.^  a  direction  that  B.  shall  during  his  minority  be  maintained  and  educated  out 

of  the  fund,  and  that  if  B.  should  wish  to  be  put  out  apprentice,  a  competent 
Z,l^  sum  should  be  raised  out  of  the  fund  as  an  apprentice  fee  for  the  use  of  B., 

1.;  and  in  part  of  the  share  to  which  he  would  be  entitled,  held  to  create  a 

tenancy  m  common.     Gant  v.  Laurence 747 

3.  Anntiity  charged  upon  leaseholds — Liability  to  pay  re- 
newal fines. — ^A  bequest  of  an  annuity,  charged  upon  the  testator's  lease- 
hold interest  *'  during  the  term  of  the  said  lease,"  extends  to,  and  is  a  charge 
'7'  upon,  every  renewal  obtained  by  the  devisee  of  the  leasehold  interest.  The 
annuitant  must  contribute  to  renewal  fines  in  proportion  to  his  interest. 
Winslow  V.  Tifjhe 95 
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WILL— 4.  Annuity  charged  upon  leaseholds.-- Annuities  bequeathed 
to  testator's  brothers,  and  nephew,  during  their  respective  lives,  payable  out 
of  lands  held  for  a  term  of  years — **  Provided  my  interest  therein  shall  so 
long  continue;  and  in  case  they  shotdd  die  before  the  expiration  of  the 
lease  of  said  lands,"  to  go  to  tiie  plaintiff.  Held,  to  be  charges  on  the 
lands,  and  on  the  lease  subsisting  at  testator's  death,  and  on  any  future 
renewals  obtained  by  the  executors.  The  annuitants  being  all  equally  the 
objects  of  testator's  favour,  must  contribute,  in  proportion  to  their  annuities, 
to  the  payment  of  renewal  fines.    Stuhbs  y,  lioth 119 


— p-;-5.  <<  Children." — Under  the  description  of  ** children"  in  a  will 
illegitimate  children,  existing  at  the  date  of  the  will,  not  entitled,  imless 
proved  by  the  will  itself  to  be  intended ;  and  evidence  can  be  received  only 
for  the  purpose  of  collecting,  who  had  acquired  the  reputation  of  children. 
An  only  legitimate  son  therefore  held  entitled  as  aevisee.  Swaine  v. 
Kenneriey •         ,         .         .     269 

-^ —  6.  Illegitimate  children.— Under  a  devise  by  a  married  man, 
having  no  legitimate  children,  "to  the  children  which  I  may  have  by  A. 
and  living  at  mv  decease,"  natural  children,  who  had  acquired  the  reputation 
of  being  his  children  by  her  before  the  date  of  the  will,  entitled,  as  upon  the 
whole  will  intended,  and  sufficiently  described.     Wilkinson  v.  Adam    .     255 

7.  Condition.  —  Condition  requiring  the  consent  of  executors  to 

marriage  not  applied  to  a  daughter,  married  in  the  testator's  life  with  his 
consent  or  subsequent  approbation.    Parntll  v.  Lyon    ....     274 

8.  -^^  Consent  to  marric^e  by  majority  of  trustees. — Beal 

and  personal  estate  given  by  will  on  marriage  with  consent  and  appro- 
bation, with  a  limitation  over  in  case  the  devisee  should  marry  without  the 
full  consent  of  the  trustees,  or  refuse  to  execute  such  settiement  as  they 
should  think  proper. 

Qu,  Whether  the  consent  of  two  trustees,  purporting  to  be  made  on  behalf 
of  all  three,  is  sufficient  in  the  absence  of  an^  actual  authority  from  the  third 
trustee.  The  subsequent  assent  of  such  third  trustee  will  not  remove  the 
difficulty.     Clarke  v.  Parker 124 

9.  Estate  tail. — Residuary  trust  by  will  to  apply  the  rents  and 

profits  for  A.  during  his  life  and  afterwards  for  the  heirs  of  his  body,  if  any, 
and  in  default  of  such  issue  over,  an  estate  tail  in  the  real  estate :  and  the 
absolute  interest  in  the  personal.     Elton  v.  Eason         .        .        .        .142 

10.  Exoneration  of  personal  estate. — Land  devised  to  trusteee  for 

sale  and  payment  of  legacies  does  not  exonerate  the  general  personal  estate 
from  such  payment.     Maugham  v.  Mason 251 

11.  Gift  over. — A  gift  to  children  and  a  gift  over  in  case  all  such 

children  die  under  twenty -one.  The  gift  over  takes  effect  on  failure  of  the 
preceding  gift  in  consequence  of  no  such  children  having  been  bom. 
Meadows  v.  Parry 198 

^—  12.  ^-^  Bequest  over  in  case  of  the  death  of  a  legatee  before  a 
certain  period  takes  effect  on  his  death  within  that  period  during  the  testator's 
life.  But  such  bequest  lapses  bv  the  death  of  the  legatee  in  the  life  of  the 
testator,  though  having  survived  the  period  at  which  the  legacy  was  to  vest : 
that  event  not  being  provided  for.      JiumbersUme  v.  Stanton         .        .     243 


13.  Legacy  to  tniatee  ''for his  trouble." — ^Trustee,  dying  nineteen 

mouths  after  the  testatrix,  without  having  acted,  held  entitled  to  a  legacy, 
given  as  a  token  of  regard  and  a  i*ecompence  for  his  trouble :  no  refusal  or 
neglect  to  act,  where  necessary,  appearing.     Drydgts  v.  Wotton    .         .     200 

14.  Legacy— Special  conditions. — Legacy,  upon  express  condition 

that  the  legatee  shall  return  to  England  and  personally  claim  of  the 
executrix  or  in  the  church  porch :  if  he  shall  not  so  claim  witixin  seven 
years,  to  be  presumed  dead,  and  the  legacy  to  fall  into  the  residue. 
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The  legatee  not  having  returned,  and  dying  abroad  within  seven  years,  the 
legacy  was  held  not  due.     Tulk  v.  Houlditch 224 

WILL— 15.  •*  My  estate  of  Asht on. "—Devise  of  *•  my  estate  of  Ashton," 
the  testator  having  a  maternal  estate  comprehending  a  manor,  and  capital 
farm,  and  lands,  in  the  parish  of  Ashton,  as  well  as  several  other  estates, 
some  in  the  adjacent  parishes,  some  ten  and  fifteen  miles  distant ;  evidence 
is  not  admissible  to  snew  that  he  was  accustomed  to  call  all  his  maternal 
estate,  his  Ashton  estate,  to  raise  the  inference  that  he  meant  to  devise  the 
whole  by  that  name.    Doe  d.  Chicheater  v.  Oxenden       ....    619 

16.    "  Property." — A   testator,    possessed   of   real  and   personal 

property,  after  several  pecuniary  legacies,  *'gave  and  bequeathed  all  and 
every  t&e  residue  of  his  propertv,  goods  and  chattels  to  be  divided  equally 
between  A.  and  B.,  share  and  share  alike,  after  all  his  debts  paid : "  The 
personalty  was  not  quite  sufficient  to  pay  all  the  debts  and  legacies :  but  held 
that  the  word  **  property,"  was  sufficient  of  itself  to  cany  the  realty.  Doe  d. 
Wall  V.  Langlands 553 

17.  Surplus  undisposed  of. — ^Distinction  between  a  devise,  charged 

i: :::  with  debts,  and  on  trust  to  pay  debts.    The  former  is  a  beneficial  devise, 

subject  to  the  particular  purpose:   the  latter  is  limited  to  the  particular 

r  -^  purpose,  and  therefore  the  interest  not  exhausted  is  a  resulting  trust  for  the 

f  ^  neir.    King  v.  Denison 227 

18.  "  To  the  three  children  of  A." — Legacy  **  to  the  three  children 

of  A.  the  sum  of  600Z.  each."    Four  children,  all  bom  before  the  date  of  the 
?«-■  vill,  entitled  to  QOOl.  each.     Oarvey  v.  Hibbert 155 
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WITNESS — Refusal  to  give  evidence — Expenses. — One  who  is  sub- 
poenaed as  a  witness,  and  attends  at  the  trial,  but  there  refuses  to  give 
evidence  unless  his  expenses  are  paid,  and  is  thereupon  not  examined, 
ma^  yet  maintain  assumpsit  for  nis  necessary  expenses  of  attendance 
against  the  party  who  subpoenaed  him.    Hallet  v.  Meare       .        .        .    296 

And  see  Evidence. 

WORDS.— <<  Be  the  same  more  or  less."  See  Vendor  and  Pur- 
chaser, 3. 

"  Children."    See  Will,  5,  6. 

<<  During  the  term  of  the  said  lease."    See  Will,  3. 

"For  his  troupe."    5«eWm,  13. 

"  My  estate  of  Ashton."    See  WiU,  15. 

'^  Perils  of  the  Sea."    See  Insurance  (Marine),  21. 

**  Property."    See  Will.  16. 

"  To  the  three  children  of  A."    See  WiU,  18. 
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